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The  publication  of  this  series  of  Reports  was  discontinued 
at  the  conclusion  of  the  4th  Volume,  in  consequence  of  the 
refusal  of  the  Government  to  give  effect  to  the  provisions 
of  the  Act  27  Victoria,  cap.  11.  by  which  the  Provincial 
allowance  to  the  Reporter  was  increased  from  ;^5o  to  ;^ioo 
per  annum. 

The  Legislature  of  the  Province  having,  in  the  Session 
of  1877,  made  provision  for  publishing  the  remainder  of  the 
Cases  reported  by  me  while  I  held  the  office  of  Reporter, 
the  duty  of  editing  these  Reports  has  been  undertaken  by 
Thomas  Carleton  Allen  and  George  B.  Seely,  Esqs.,  with 
my  occasional  supervision. 

It  is  intended  that  the  sixth  Volume  shall  include  the  Cases 
to  the  end  of  Michaelmas  term,  1866,  thereby  making  the 
Reports  complete  up  to  the  ist  Volume  of  Hannay  s  Reports. 

In  consequence  of  the  death  of  some  of  the  Judges  by 
whom  judgments  were  given,  and  the  accidental  destruction 
of  papers  since  the  publication  of  the  4th  Volume,  a  few  cases 
have  been  either  omitted,  or,  are  not- as  fully  reported  as 
they  otherwise  would  have  been. 

JOHN  C.  ALLEN. 

I'Vetlcricton,  20th  April,  1878. 


The  Editors  have  to  acknowledge  the  kindness  of  Judge 
Stevens,  in  allowing  them  to  transcribe  from  his  Digest,  in 
preparing  the  marginal  notes  to  the  following  Reports,  of 
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CASES 


1861. 


ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

HILARY  TERM, 

IN  THE  TWENTY-FOURTH  YEAH  OF  THE  REIQN  OF  VICTORIA, 


I 


DESBRISAY  against  MOONEY.  mmruan. 

jlRASER  moved  for  the  discharge  of  the  defendant ^^noanswer 
^   out  of  custody  under  the  provisions  of  the  Insolvent  tionfor^Jis-*^ 
Confined  Debtors'  Act  (1  Revised  SlattUes^  c.  124,  §  debtor  S^o 
10),  he  having  received  the  weekly  allowance  for  six^J^^y*^ 

iiinnthe  allowance  tor 

inonins.  slxmontha 

fj.  8.  Ae?T  opposed  the  motion  on  affidavits  stilting 

that  the  defendant  wjis  upon  the  limits,  living  at  a  respec-  ^ST^toat  he 

table  boarding-house,  and  that  the  plaintiff  bad  offered  to  ^^^^^  ^'^^ 

give  him  work  to  support  himself,  which  he  had  refused.  himSeffi'iSaf 

He  contended  that  this  was  an  answer  to  the  applica- ^^ndu^'^'^ 
^- the  orderfor 
^^on.  support. 

The  Court  said,  that  if  the  debtor  had  the  means  of 

supporting  himself,  that  was  the  ground  of  an  application, 

under  the  eighth  section  of  the  Act,  to  suspend  the  order 

for  support,  but  was  no  answer  to  this  motion.  The 

tenth  section  of  the  Act  entitled  the  defendant  to  his 

discharge. 

Order  granted. 


2 


CASES  IN  HILARY  TERM 


1861. 


THE  QUEEN  againM  ABRAHAM  ELSTON  and  Otiiehs. 
Kythci?ew.  fTHHE  defendants  were  convicted  before  Parker,  J.,  at 

Stat,  c.  14<,       I        ,       ,  T-:.-. 

Hny^pewon^^^         the  last  Ring's  circuit,  of  an  offence  under  the 

lawfully  snd  Revised  /Statutes,  c.  147,  §  1,  which  enacts  that  any 

pi^idown^^^  *•  person  who  shall  unlawfully  and  maliciously  pull  down 

ilulfding*"^    *'or  destroy  any  building,  bridge,  or  other  erection,  or 

o\'ii^erection/' ^^^^^"^^y  therein,  shall  be  guilty  of  felony,  and  shall 

of  feiouy^"**^^        imprisoned  for  a  term  not  exceeding  fourteen  years." 

Held,  1.  That  It  was  a  private  prosecution,  and  the  first  count  of  the 
it  WEM  not  ne<^ .  *  .-i 

cHMar^toai-  indictment  on  which  tRe  defendants  were  convicted, 

ilictmentun-  charged  that  on  the  6th  March,  18(50,  at  the  parish  of 

fl>r  pul^n^f^^'  Kingston,  the   defendants  "  with  force  and  arms  did 

t^hatVwS*'*^'''  unlawfully,  maliciously,  and  feloniously  pull  down  and 

ly  "^V^T^at^lf "  destroy  the  dwelling-house  of  one  David  Tliompson.'' 

the  bouMewaa  There  was  no  question  as  to  the  fact  that  the  defendants 
pulled  down  * 

uniawftiily,^  did,  at  the  time  stated,  pull  down  and  destroy  the  house 

unjr  fronff^rfein  which  Ihompson  and  his  family  were  actually  living, 

defendant  that  though  no  personal  injury  was  done  to  any  of  them,  —  the 

todo  Mrtbe***i"t<-*'^t'<^*^      ^^e  defendants  evidently  being  to  get  posses- 

iSfe'r?uch^    sion  of  the  land,  which  was  claimed  by  Tliomxis  Elston, 

would  8up-  defendants,  and  for  which  an  action  of  ejectment 

i>ortthe  in.  had  been  brou;;ht,  and  in  which,  after  a  verdict  for  the 
dictment.  ° 

Tiieactdone  plaintiff,  a  new  trial  had  been  granted.  [See  Doe  d.  Elston 
need  not  pr^^ 

cecd fi-om per- V,  Thompson  (a).]  The  defendant,  Abraham  Elston,  was 
towarS^the  »  SOU  of  Benjamin  Elston,  who  died  intestate  about  thir- 
pro^rtyVb^^  years  before  the  trial,  seized  in  fee  of  the  land  in 
ferred^f^om  ^isp^te  ;  the  other  defendants  were  the  sons  of  Abraham 
H^on^ofJ^wig-^''^^^'*'  and  Tliomj)son,  the  prosecutor,  was  a  son-in-law 

ful  acts,  for-  of  Benjamin  Elston,  deceased, 
bidden  by 

law.  The  defence  was,  that  the  title  to  the  laud  was  in 

Thomas  Elston,  and  that  the  defendants  entered  under 
him  as  the  owner,  in  the  exercise  of  his  legal  rights,  and 
therefore  were  not  liable  to  Ikj  proceeded  against  as  crim- 
inals. The  letters  of  administration  to  Abraham  Elston 
upon  the  estate  of  Benjamin  Elston;  a  license  from  the 
(a)  4  AUen,  4S8. 

Probate 
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Probate  Court  of  King^s  county,  authorizing  the  adminis-  1861. 

trator  to  sell  the  real  estate  for  payment  of  debts ;  and  

the  deed  from  the  administrator  to  the  defendant  Thomas  ^"^afw!^*^^ 
Elston  of  the  land  in  dispute,  dated  3d  Augmt^  1857,  el8tox. 
duly  acknowledged  and  registered,  were  put  in  evidence. 
On  the  part  of  the  prosecution,  evidence  was  then  given 
of  the  proceedings  in  the  action  of  ejectment,  and  the  rule 
of  Court  ordering  a  new  trial.  The  learned  Judge  left 
the  following  question  to  the  jury  :  Did  the  defendants 
pull  down  and  destroy  the  house  maliciously,  or  in  the 
l)elief  that  it  was  the  property  of  I'homas  Elston^  and 
under  the  bona  fide  impression  that  he,  and  the  other 
defendants  acting  in  his  aid,  had  the  right  to  pull  down 
the  house?  Uis  Honor  told  them,  that  the  mere  belief 
that  Thomas  Elston  had  the  right  to  the  property,  wf)uld 
not  excuse  the  act  of  the  defendants,  unless  ihey  were 
acting  under  the  bona  fide  belief  that  Thomas  Ehton  had 
the  right  to  pull  down  the  house ;  and  as  to  malice,  that 
what  the  Act  meant,  was  not  personal  malice  towards  the 
owner  or  occupier,  but  such  as  might  be  inferred  in  this 
and  similar  cases  from  wrongful  and  injurious  acts,  forbid- 
den by  law. 

The  learned  Judge  having  reserved  the  questions  of  law 
for  the  consideration  of  the  Court, 

In  Michaehnos  term  last,  Grat/,  Q.  C,  moved  to  arrest 
the  judgment,  and  contended :  1st,  That  the  indictment 
should  have  charged  the  pulling  down  to  have  been  done 
riotously,  because  the  title  of  the  chapter  was  *«  Otfences 
**  against  the  Public  Peace,"  and  the  summary  of  contents 
of  the  section  under  which  the  indictment  was  found  was, 
*•  Riotously  pulling  down  buildings,  *$cc.,"aud  the  Titles 
and  Sections  were  part  <;f  the  Act  {I.  Mev.  Stat.  465). 
The  offence  charged  was  only  a  trespass;  and  it  never 
could  have  been  the  intention  of  the  Legislature  to  make 
the  mere  assertion  of  title,  however  mistaken,  a  felony. 
2d.  That  if  the  defendants  bona  fide  believed  they  were 
entitled  to  the  land,  it  was  no  offence  under  the  Act, 
though  they  knew  they  were  acting  illegally  in  pulling 
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1861.     down  the  house.    Reg.  v.  Langford  (a).     It  was  the 
animus  which  constituted  the  crime,  and  malice  could  not 


^™^n^^  be  inferred.    Rose.  Grim.  Ev.  20. 
Klston.       a.  R,  Wetm^re^  contra^  contended  that  the  indictment 
was  sufficient,  and  that  the  question  was  left  to  the  jury 
favorably  for  the  defendants,  who  had  the  benefit  of  any 
doubts  as  to  the  act  having  been  done  maliciously. 

Cur,  adv.  vull. 


Carteb,  C.  Jm  now  delivered  the  judgment  of  the 
Court.  This  case  was  referred  to  the  Court  by  Mr.  Jus- 
tice Parker^  before  whom  the  prisoners  were  tried,  on  an 
indictment  for  having  unlawfully  and  maliciously  pulled 
down  and  destroyed  the  dwelling-h'iuso  of  one  David 
Thmnpson;  and  the  questions  submitted  for  our  consider- 
ation, are,  1st,  whether  an  ofience  under  1  Rev.  Stat. 
413,  §  1,  is  properly  set  out  in  the  indictment ;  and  2dly, 
whether  the  case  was  properly  left  to  the  jury  by  the 
learned  Judge.  The  section  under  which  this  indictment 
is  framed  is  as  follows :  Any  person  who  shall  unlaw- 
fully  and  maliciously  pull  down  or  destroy,  or  begin  to 
pull  down  or  destroy  any  building,  bridge,  or  other  erec- 
tion,  or  machinery  therein,  shall  be  guilty  of  felony,  and 
*^  shall  be  imprisoned  for  a  term  not  exceeding  fourteen 
**  years."  It  was  contended  by  Mr.  Gray^  that  an  indict- 
ment under  this  section  must  set  out  that  the  pulling  down 
or  destroying  was  done  riotously,  and  in  a  manner  to  disturb 
the  public  peace;  because  the  Gh.  147  is  headed,  "Of 
Offences  against  the  Pu1>lic  Peace";  and  the  short 
summary  of  the  contents  of  the  chapter  referring  to  §  1 
stands  thus:  Section  1.  Riotously  pulling  down  build- 
**ings,  &c."  This  heading  and  enumeration  of  the  con- 
tents of  the  chapter  are,  it  is  argued,  to  be  incorporated 
in  the  chapter  as  a  part  thereof,  and  to  vary  or  qualify 
the  language  of  the  sections  contained  therein.  To  say 
nothing  of  the  danger  and  difficulty  attending  a  mode  of 
legislation  so  vague,  loose,  and  slovenly,  we  do  not  think 
the  provision  in  the  Revised  Statutes  on  which  this  argu- 

(a)  1  Car.  Jt  M.  802. 
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mont  is  founded,  will  support  the  doctrine  sought  to  be  1861. 
derived  from  it.    That  provision  is  contained  in  Ch.  161,  " 
§  35,  p.  465  :  ^^Parts^  Titles^  Chapters^  and  Sections  of  against 

this  and  all  other  Acts  shall  bo  deemed  as  much  a  part  Elston. 
**  thereof  as  if  enacted;  and  capital  letters  and  numbers 
^<  inserted  in  the  sections  shall  be  taken  as  referring  to 
"  Forms  in  the  Schedules  having  the  like  letters  or  num- 

bers  at  the  head  thereof,  and  shall,  with  the  forms,  let- 
*'  ters,  numbers,  and  matters  connected  therewith,  explain 
"the  meaning  and  form  a  part  of  such  sections.''  The 
meaning  of  this  provision  is  to  our  minds  quite  obvious. 
The  words  "Be  it  enacted "  being  used  only  at  the  com- 
mencement of  the  Revised  Statutes^  and  not  repeated,  as 
formerly,  at  the  beginning  of  each  separate  chapter,  this 
provision  was  made  to  avoid  any  difficulty  which  might 
have  arisen  from  the  absence  of  these  words  in  each  chap- 
ter. The  meaning  of  that  provision  as  regards  the  chapter 
and  section  now  under  consideration  is  this,  —  that  the 
Legislature  have  enacted,  by  Part  IV^  Title  XXXIX^ 
Uh.  147,  Section  1,  that  any  person  who  shall  unlawfully 
and  maliciously  pull  down  or  destroy,  &c.  The  refer- 
ence in  the  subsequent  part  of  §  35,^.  465,  to  letters  and 
numbers  inserted  in  the  sections^  clearly  proves  that  by  the 
word  "  sections"  at  the  beginning  of  §  35,  the  Legislature 
meant  those  divisions  of  the  chapters  which  are  generally 
and  universally  known  and  ctilled  by  that  name,  and  not 
the  brief  reference  to  the  contents  of  such  sections,  which 
is  merely  intended  for  convenient  reference,  and  takes  the 
place  of  the  marginal  references  formerly  in  use.  We  are 
therefore  of  opinion  that  the  offence  was  properly  set  out  in 
the  indictment.  Whether  it  was  the  intention  of  the  Leg- 
islature to  re-enact  in  fewer  words  the  offence  created  by 
the  law  as  it  was  previous  to  the  Revised  Statutes^  viz.  by 
12  Vic.  Oh.  29,  Sub'Gh,  5,  Art.  6,  which  clearly  made  a 
riotous  assembling  a  necessary  ingredient  of  the  offence, 
it  is  not  for  us  to  say.  It  is  sufficient  to  say  that  they 
have  not  done  so. 

As  to  the  second  question  :  there  can  be  no  doubt  that 
the  first  point  was  correctly  submitted  to  the  jury,  as  to 
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1861.    the  fact  of  pulling  down  the  house.    It  is  not  denied  that 

  such  act  was  unhiwful.    The  other  question  for  the  jury, 

'^"againM^  was  whether  it  was  done  maliciously.  This  was  left  to 
elston.  the  jury  as  depending  on  the  question  whether  it  was  done 
in  the  belief  that  the  house  was  the  property  of  Thomas 
EUton^  and  under  the  bona  fide  impression  that  he  and 
the  other  prisoners,  acting  with  his  authority  and  in  his 
aid,  had  the  right  to  pull  down  the  house.  In  the  case  of 
Reg,  V.  Langfori  (a),  PaU&son,  J.,  omitted  the  latter 
part  of  this  question,  in  an  indictment  for  riotously  pull- 
ing down  a  building.  The  Act  7  &  8  Geo.  IV,  c.  30, 
§  8,  under  which  that  indictment  was  framed,  does  not 
contain  the  word  "  maliciously."  Now,  where  malice  is 
essential,  the  bona  fide  belief  that  they  had  a  right  to  do 
the  act,  would  bo  important  as  regards  the  animus;  and  in 
this  view  was  a  point,  as  it  appears  to  us,  rightly  left  to 
the  jury.  If  the  prisoners  pulled  down  the  house  unlaw- 
fully (and  even  allowing  they  thought  it  was  the  property 
of  Thomas  Elston)  y  yet  not  believing  they  had  any  right 
to  take  such  means  of  gaining  possession  and  ousting  those 
who  were  residing  in  it,  that  would  be  evidence  from 
which  a  jury  might  infer  such  malice  as  would  be  sufficient 
to  support  the  indictment.  Such  circumstances  might 
well  come  within  what  is  laid  down  as  the  general  signifi- 
cation of  the  word  "  maliciously"  given  by  the  Court  of 
King^s  Bench  in  Curtis  v.  The  Hundred  of  Godley  (6), 
^<as  denoting  an  unlawful  and  bad  act,  done  ma/o  animo, 
*'  from  an  unjust  desire  of  gain,  or  a  careless  indifference 
*«  of  mischief." 

We  think  the  conviction  should  be  affirmed. 

Rule  accordingly. 

(a)  1  Car,  ^  M,  002.  (6 1  3  B.  cC-  C.  253. 
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THOMPSON  against  REED. 

rfllHIS  was  an  action  of  assumpsit  against  the  defendants  ii^fng^^*^^ 
I     as  common  carriers,  tried  before  Carter y  C.  J.,  ^^^eenproYed 

the  last  Circuit  court  in  8t.  John.  before  com- 

.    .n.        1      ■•  .        .1  1  .11      /•  1   I.  missloneri* 

The  plamtilf  tendered  m  evidence  three  bills  of  lading,  appointed  to 

which  were  referred  to  by  the  commissioners  for  taking  wjis  not  en- 
evidence  in  Liverpool^  as  having  been  before  them,  and  return  of 

were  certified  under  their  several  signatures  as  follows  :  ere^buuvas 

offered  in  evi- 
dence on  the 

"  In  the  Supreme  Court  of  Judicature  of  the  Province  of  pround  u^at 
^  l&wasre- 
*'  New  Brunswick.  ferred  to  in 

the  deposi- 

George  F.  Thompson  v.  James  Reed  and  Robert  Keed.  |jj>JJj^^and^jJg 

*'This  is  the  bill  of  lading  marked  •A'  referred  to  in J^^tJ^Jf 

**  the  deposition  of  William  Edwin  Tucker ^  before  us  on  commiju 
^  ftioners,  that  it 

«*the  15th  day  of  November,  1859,  and  in  the  deposition b»dbeen^be- 

"  of  James  Alexander  Forrest,  taken  before  us  on  the  17th  and  the  hand- 

*'  day  of  November,  1859.  of^hecomm?^ 

''John  Fletcher.  sionewwas 

proved  by  a 

"  ThOS.  VVoODBURN."     witness,  but 

that  of  the 
other  only  by 

These  bills  were  not  enclosed  by  the  commissioners  in  with°iEe  sig" 

their  return,  but  were  otfered  in  evidence  upon  proving  °^'^*^^®^J{Pg|^ 

the  haudwritinir  of  one  of  the  ccmmissioners  by  a  witness  Jl^^-H^^*"" 

^  that  the  evi- 

who  knew  it,  and  proving  the  signature  of  the  other,  by  <ience  was 
comparison  of  handwritin<i:  with  the  signature  in  the  return  ^cted'at  the 
itself.    The  learned  Judge  refused  to  admit  the  bills  of''^!s€i»6?6,that 
lading  in  evidence,  and  nonsuited  the  plaintiff,  with  leave  idmissibie^if 
to  move  to  set  it  aside.  SeTkllnce 
In  Trinity  term  last,  /)?^#  obtained  a  rule  nm  to  set  J^^^l^^"*'^® 

identical  pa- 

aside  the  nonsuit.  per  produced 

before  the 

In  Michaelmas  term  last,  Wefmoie  shewed  cause.    The  commission- 
comniissidn  must  be  bused  upon  the  Judge's  order,  and  if  fn'^exacti^^he 
it  does  not  follow  the  order,  it  is  inadmissible  in  evidence,  w^ns'opre^^ 
Itoac.  JEv.  104.    The  commission  authorizes  any  one  of^"^^' 
them  to  administer  the  oath,  which  is  contrary  to  the 
Judge's  order.    Perjury  could  not  be  assigned  upon  it. 
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1861.     [Ritchie,  J.    It  appears  by  the  depositions  that  the  wit- 

  nesses  were  sworn  before  both  commissioners.]  The 

'^^ffainst^  commission  does  not  authorize  that;  the  oath  is,  "You 
Reki).  **aro  true  answer  to  make  to  all  such  questions  as  shall 
"be  asked  you  upon  the  interrogatories  now  produced 
**  and  shown  to  you."  That  is  not  enough  ;  it  should  have 
been,  to  have  answered  all  questions  as  well,  viva  voce  or 
otherwise :  the  oath  to  the  commissioners  is  limited  to 
taking  evidence  on  the  interrogatories.  Steinkiller  v. 
Nexcion  (a).  The  commission  should  not  have  been  re- 
ceived, and  defendant  has  a  right  to  take  the  objection 
now  in  answer  to  this  motion  to  set  aside  the  nonsuit. 
[Ritchie,  J.,  refers  to  Howkins  v.  Baldwin  (6),  as  to 
waiver  of  this  objection.]  The  viva  voce  examination  was 
not  under  oath  at  all.  The  bills  of  lading  not  being  en- 
closed with  the  commission  renders  the  whole  inadmis- 
sible ;  the  Act  requires  it  to  be  sealed  up ;  and  anything 
outside  of  the  commission  cannot  be  received.  2  Rev. 
Stat.  335. 

Duff^  contra.  The  defendant  is  not  in  a  position  to 
take  objection  to  the  admissibility  of  the  commissioners' 
return;  it  is  too  late  to  object  to  the  form  of  the  oath. 
He  might  have  taken  advantage  of  it  at  the  trial  or  at  the 
examination  before  the  commissioners,  but  having  ap- 
peared and  cross-examined  witnesses,  he  cannot  object  to 
the  form  of  the  oath  now.  The  oath  is  not  merely  to 
answer  the  interrogatories,  but  to  answer  all  questions  put 
to  him  upon  the  interrogatories  ;  and  the  cross-interrogato- 
ries are  based  upon  them.  The  handwriting  of  the  com- 
missioners to  the  certificate  on  the  bills  of  lading  was 
suflSciently  proved ;  and  the  exhibit  being  properly  identi- 
fied, the  requirements  of  the  Act  are  satisfied.  The  words 
"  examination  and  deposition"  do  not  include  an  exhibit. 
Dan.  Oh.  Pr.  1124.  The  bills  of  lading  were  sufficiently 
referred  to  in  the  evidence,  the  handwriting  of  the  com- 
missioners was  proved,  and  they  were  as  much  identified 
as  if  they  had  been  attached  to  the  depositions.  [Cartek, 
C.  J.  The  signature  of  Fletcher^  one  of  the  commissioners, 

(a)  8  Doxxil.  679.  (6)  16  Q.  B.  875. 

to 
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to  the  bills  of  lading,  was  only  proved  by  comparison  with  1861. 

his  signature  to  the  commission.]   It  is  not  necessary  that   

Tbompsom 

the  bills  of  lading  should  be  attached,  if  they  can  be  suflS-  agairut 
cientl3''  identified.  The  bills  produced  correspond  in  every  Rrau>. 
particular  with  the  bills  of  lading  referred  to  in  the  deposi- 
tions, besides  this,  they  had  a  memorandum  on  them  that 
they  were  the  bills  referred  to  in  the  evidence.  [Ritchie, 
J.  Was  there  any  evidence  that  that  memorandum  was 
put  on  them  at  the  time  of  the  execution  of  the  commis- 
sion ?  If  it  were  put  on  afterwards,  it  would  not  be  any 
evidence  at  all.]  It  is  not  to  be  presumed  that  it  was  put 
on  afterwards.  Omnia  p'cemmuntur  rite  esse  acta.  Some 
very  important  papers  might  be  referred  to,  which  might 
be  required  at  another  place,  such  as  bills  of  exchange* 
Dan.  Ch.  Pi\  1124. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  The  plaintiff  was  nonsuited  on  the  trial  of  this 
case  for  not  giving  in  evidence  certain  bills  of  lading  which 
were  necessary  to  support  the  action;  and  the  question 
now  to  be  decided  is,  whether  certain  papers  which  were 
tendered  as  such  bills  of  lading  were  improperly  rejected. 
The  bills  of  lading  were  referred  to  in  the  evidence  taken 
at  Liverpool  in  England  under  a  commission,  and  were 
produced  before  the  commissioners.  They  were  not,  how- 
ever, enclosed  in  the  commission  as  returned,  nor  contained 
in  any  other  enclosure  addressed  to  the  Court  by  the  com- 
missioners. At  the  trial,  certain  papers  were  produced  by 
the  plaintiff's  counsel,  as  the  bills  of  lading  referred  to  in 
the  evidence  taken  by  the  commissioners,  and  purporting 
to  have  the  signatures  and  seals  of  the  two  commissioners, 
and  to  be  marked  by  the  letters  J3,  (7,  as  stated  in  the 
return  of  the  commission.  The  signature  of  one,  of  the 
commissioners  to  these  papers  was  proved  by  a  witness 
acquainted  with  his  handwriting,  and  that  of  the  other 
commissioner,  by  comparison  with  the  signature  of  that 
commissioner  to  the  return  of  the  commission. 

As  a  general  rule,  it  can  hardly  be  disputed,  that  when 
in  evidence  taken  under  a  commission,  documents  are 
2  ptoyed 
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1861.    proved  by  witnesses  examined  under  the  commission,  such 

  documents  should  be  returned  enclosed  with  the  commis- 

Thompson    •  •  •   

against    ^'^^        examinations  taken  thereunder.    There  may  be 

Reed.  exceptions :  as,  for  instance,  where  a  document  cannot  by 
law  be  removed  from  a  place  of  custod}^  In  such  case,  an 
oflBce  or  examined  copy  would  be  evidence,  but  such  copy 
should  be  certified  and  enclosed  with  the  commission. 
But  there  clearly  should  at  all  events  be  some  good  reason 
for  such  exception,  which  does  not  exist  in  the  present 
case.  Supposing  the  documents  produced  to  be  the  iden- 
tical bills  of  lading  produced  before  the  commissioners, 
why  could  not  they  have  enclosed  them  and  sent  them  to 
the  Coui't,  just  as  well  as  sqme  other  person  (whoever  it 
was)  could  enclose  and  send  them  to  the  plaintiflf's  attor- 
ney ?  We  must  not  be  supposed  to  hint  at  the  slightest 
probability  of  any  malpractice  in  the  present  case ;  but  it 
is  obvious  that  by  sanctioning  such  an  unnecessary  devia- 
tion from  a  general  rule,  a  door  would  be  opened  for  tam- 
pering with  documents,  or  for  suppressing  them  altogether, 
if  found  to  be  adverse  to  the  party  into  whose  possession 
they  came.  The  prevention  of  such  things  has  been  care- 
fully provided  for,  by  the  positive  provision  of  the 
Act,  that  such  examinations  or  depositions  shall  be  closed 
up  under  the  seal  of  the  judge,  commissioner,  or  other 
person  taking  the  same,  and  addressed  to  the  Supreme 
Court,  and  shall  not  be  opened  before  (he  trial,  without  (he 
consent  of  the  parties  to  the  suit. 

It  was  argued  that  the  Act  only  applies  to  examinations 
or  depositions,  and  that  these  bills  of  lading  do  not  come 
within  these  terms.  But  if  they  do  not,  we  cannot  see  how 
the  signature  of  the  commissioners  could  in  any  way 
authenticate  them. 

The  only  authority  urged  in  favor  of  the  admissibility 
of  these  documents,  was  the  practice  of  the  Court  of  Equity 
as  to  exhibits  produced  under  a  commission  for  taking 
evidence,  and  which  are  not  necessarily  enclosed  in  the 
return  of  the  commissioner.  That,  however,  depends  on 
the  rules  and  practice  of  that  Court,  which  are  not  in  any 
way  binding  on,  or  necessarily  to  be  adopted  by  this 

Court » 
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Court,  more  especially  when  exercising  an  authority  con-  1861. 

ferred  by  a  Statute,  and  which  must  be  regulated  and  lim-   

Thompso 

ited  by  the  terms  of  that  Statute.    That  the  rules  for  the  againtt 
admission  of  evidence  in  the  Court  of  Chancery  are  not  Reed. 
binding  on  the  Courts  of  law,  is  evident  from  the  case  of 
Appleton  V.  Ld.  Braybrook  (a),  in  which  Holroyd^  J., 
says:  "  In  Bull.  N.  P.  229,  it  is  laid  down,  that  office 
copies  of  depositions  are  evidence  in  Chancery  but  not 
at  common  law,  without  examination  of  the  roll.'' 
We  do  not  mean  to  decide  that  such  documents  as  these 
would  not  be  admissible  (even  if  not  enclosed  by  the  com- 
missioners), if  there  were  clear  evidence  that  the  papers 
tendered  were  the  identical  papers  produced  before  the 
commissioners,  and  were  in  exactly  the  same  state  as  when 
so  produced;  but  in  this  case  the  evidence  was  clearly 
insufficient  for  that  purpose. 

We  think,  therefore,  under  the  provisions  of  the  Act  of 
Assembly  which  regulates  all  the  proceedings  by  commis- 
sion, and  the  insufficiency  of  the  evidence  to  shew  their 
identity,  these  documents  were  inadmissible,  and  the  rule 
for  a  new  trial  must  be  discharged. 

Rule  discharged. 

(a)  %M,di  S.  84. 


FEARON  against  MURRAY. 

REPLEVIN  for  lumber,  tried  before  Ritchie^  J.,  atitisnogrouad 
the  Kent  circuit.    There  were  several  pleas,  upon ^regevin. 
which  issues  were  joined,  but  the  counsel  agreed  at  the^e^otdS^ 
trial  to  confine  the  inquiry  to  the  plea  of  property.  TheSj^eseveiii 
jury  found  a  verdict  for  the  defendant  on  the  plea  of  prop-^|^j^"^gn 
erty,  without  damages,  and  did  not  find  on  the  other  *^ 

issues.  that  the  sub- 

stantial ques* 

A.  Zf.  Palmer  obtained  a  rule  nisi  for  a  new  trial  in  tion  was,  to 

whom  the 

longed*  If  they  find  for  the  defendant  on  the  plea  of  property,  they  are  not  ^ou^to^e 
him  damages  under  1  Bw.  Sua,  c,  126,  §  16. 

Michaelmas 
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1861. 

Fbaron 
against 
Murray. 


Michaelmas  term  last,  on  the  ground  that  the  finding  of 
the  jury  was  inconsistent  with  the  evidence. 

Johnson  J  Q.  C,  now  shewed  cause.  1  Rev.  Slat.  c. 
126,  §  16,  was  cited. 

D.  S.  Kerr^  in  support  of  the  rule,  contended  that  the 
plaintiff  was  entitled  to  have  a  finding  on  each  of  the  issues, 
on  the  question  of  costs.  Some  of  the  issues  ought  to 
have  been  found  for  the  plaintiff.  It  was  the  defendant's 
duty  to  have  the  verdict  properly  taken.  The  jury  had 
itiade  a  compromise.  They  had  found  neither  nominal 
nor  substantial  damages.  They  must  do  one  or  the  other. 
[Parker,  J.  They  are  not  bound  to  give  damages,  they 
may  do  so.  Ritchie,  J.  The  counsel  agreed  to  abandon 
all  the  immaterial  questions,  and  confine  themselves  to  one 
point,  namely,  whether  the  plaintiff  or  defendant  was 
entitled  to  recover  under  the  plea  of  property?  The  jury 
found  **  for  the  defendant,  no  damages."] 

Carter,  C.  J.  It  was  understood  that  the  verdict 
should  be  entered  for  the  defendant  on  the  plea  of  prop- 
erty, and  for  the  plaintiff  on  the  others.  On  these  terms 
the  rule  will  be  discharged. 

Per  Curiam^  Rule  accordingly. 


HIGGINS  against  HAMILTON. 

todlroh*^"  13  OBINSON  moved  for  the  discharge  of  the  defendant 
iSvenufon   -^-^  custody,  under  the  provisions  of  the  Insol- 

fined Debtors' vent  Confined  Debtors'  Act  (I  JRev.  Stat.  c.  124,  §  9). 
A.ct  {1  JScv  »  *  / 

c.  1241   Application  for  support  had  been  made  to  the  Mayor  of 

davitmoBi "  St.  John^  and  refused.    The  affidavits  did  not  state  the 

SfwhySr  J^on  for  the  refusal. 

tiSe  J^oes^    -Dtfjf  opposed  the  motion  on  this  ground. 

wMpefta8ed.It    Robinson  in  reply.  The  affidavit  is  sufficient.   It  states, 

totwei^lii^  in  the  words  of  the  Act,  that  the  application  was  made  to 

the  Act,  that  the  Mayor    without  success." 

RiTGHiB,  J.    You  ought  not  to  throw  on  the  plaintiff 
T^^^^Q^the  onus  of  showing  why  the  Mayor  refused  to  discharge. 

Per  Curiam^  Application  refused. 
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BURGOYNE  against  MOFFATT. 

THIS  was  an  action  for  malicious  prosecution,  by  cnus-Thedefeadant 
made  a  com- 
ing the  plaintiff  to  be  indicted  for  larceny  at  the  plaint  before  a 

York  General  Sessions,  a^^^the 

At  the  trial  before  Parker ^  J.,  at  the  York  Sittings  in wSlchhe^was 

Jum  last,  it  appeared  that  the  plaintiff  had  been  tried  on  ^ggi^^  *and^ 

an  indictment  charging  him  with  stealing  a  quantity  of  ^^^^^^^j^^® 

birch  bark,  alle«ced  to  be  the  property  of  the  defendant ;  ywconducted 

'        o  ^     tr     .J  '  by  the  Clerk 

that  the  prosecution  at  the  Sessions  was  conducted  by  thepi  the  Peace; 

^  .      .  but  the  defen- 

Clerk  of  the  Peace,  but  the  defendant  gave  him  instruc-dant  con- 
tions  about  it,  and  procured  the  attendance  of  the  witnesses,  him,  and  pro- 
though  he  was  not  examined  as  a  witness;  and  that  the tendan^^V' 
complaint  to  the  magistrate,  which  was  the  foundation  of 
the  prosecution,  was  made  by  the  defendant,  although     ^tlon  for  ma- 
had  never  seen  the  bark,  and  did  not  know  of  his  owni^ciousprose- 

.    .  rw^i       1  .    . cution,  to  be 

knowleds^e  that  any  was  missmg.    The  plamtiff  was  ac- sufficient  evi- 
•ax  J       .1  1  i.u  X  *u    u    u         I  •  ^         A  dencethatthe 

quitted  on  the  ground  that  the  bark  was  his  property.    A  defendant  was 

copy  of  the  defendant's  information  before  the  magistrate, 
certified  by  the  Clerk  of  the  Peace,  who  had  possession  of  foJ?J  pSJ^ecu^ 
it,  was  given  in  evidence  under  the  Act  21  Vict.  c.  3.    It {{J^^^' ^^f^^ 
stated,  that  the  plaintiff  and  Luke  Muzeroll  did  fr^^^dul^ntly  w^^Wng^^^^^ 
possess  themselves  of  a  quantity  of  white-birch  bark,  the  party  to  jus- 

*  ^  .     .  7  tice,  is  a  mali- 

property  of  the  deponent,  or  some  other  person.  cious  motive. 

M  alice  mav 

The  defendant  called  no  evidence.  be  inferred 

The  learned  Judge  told  the  jury  that  if  the  Clerk  of  the  of'^^abTe*'"^ 

Peace  carried  on  the  prosecution  merely  as  a  public  officer,  f^ferel,?^ 

the  defendant  taking  no  part  in  it  beyond  what  was  weces-^^®"^!*^®^ 

sary  to  discharge  a  public  duty,  he  would  not  be  liable  ;  ^ot^^me  for- 

but  the  mere  fact  of  the  prosecution  beiue  conducted  by  ward  as  a  wit- 

o  ness  to  rebut 

the  Clerk  of  the  Peace,  would  not  exempt  the  defendant  it. 

Where  a 

from  liability ;  and  he  thought  there  was  sufficient  evidence  criminal 
that  the  defendant  was  the  prosecutor.    If  the  defendant, beenu^at 
in  making  the  charge,  acted  under  the  honest  belief  tiiat  the^exa^^ 
the  bark  was  his,  and  had  been  Uken  by  the  plaintiff,  the  {^^'f^^^J^^J^^ 

trate  on  the 

complaiiit,  are  in  the  possession  of  the  Clerk  of  the  Peace,  a  certified  copy  from  him  Is 
eTidenoe  under  the  Act  31  Fie.  c.  8,  i  7- 

proaecuWoTi 
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18(]1.  prosecution  would  not  be  mtilicious ;  but  he  thought  the 
  defendant  had  failed  to  shew  that  there  was  probable 

against  cuuse.  If  there  was  not  probable  cause,  they  might  infer 
MoFKA TT.  that  the  prosecution  was  malicious.  Verdict  for  the  plain- 
tiff,—£45. 

A  rule  71181  for  a  now  trial  having  been  granted  on  the 
grounds  of  misdirection,  and  the  improper  admission  of 
the  copy  of  the  deposition  ; 

Needham  shewed  cause  in  Michaelmas  term  last.  The 
Act  (1  Rev.  tiiat.  434,  §  22)  docs  not  require  that  the 
examinations  shall  be  filed  in  the  office  of  the  Clerk  of  the 
Crown,  but  merely  that  they  shall  be  transmitted  to  him  ; 
and  there  is  nothing  to  show  that  they  must  remain  there, 
or  that  they  may  not  legally  get  into  the  possession  of  some 
other  officer.  The  plaintiff  having  been  tried  at  the  Ses- 
sions, the  deposition  was  lawfully  in  the  custody  of  the 
Clerk  of  the  Peace,  and  after  the  trial,  properly  remained 
with  him  as  a  part  of  the  record  of  the  proceedings.  The 
Act  21  VicL  c.  3,  §  7,  makes  evidence  a  certified  copy  of 
any  writing,  &c.,  filed  or  deposited  in  any  public  office. 
It  cannot  be  said  that  this  deposition  was  not  deposited  in 
the  office  of  the  Clerk  of  the  Peace,  or  that  he  is  not  a 
public  officer.  If  those  facts  cannot  be  disputed,  the  evi- 
dence was  admissible ;  for  having  them  in  his  possession 
as  prosecuting  officer,  there  was  no  other  person  to  whom 
application  could  be  made  for  the  copies.  There  is  a  dis- 
tinction between  filing  and  depositing  a  paper.  If  the 
Legislature  had  intended  that  the  Clerk  of  the  Crown 
should  have  the  exclusive  possession  of  examinations,  &c., 
they  would  have  used  the  word  filed.*'  Under  the  Act 
21  Vict.  c.  3,  any  officer  who  has  possession  of  a  paper,  if 
he  does  not  get  it  surreptitiously,  may  give  a  certified 
copy.  [Pabkeb,  J.  That  is,  the  officer  defacto^  though 
he  may  not  be  the  officer  de  jure.']  Yes,  that  is  all  that  is 
necessary.  2d.  There  was  abundant  evidence  that  th(» 
prosecution  was  carried  on  by  the  procurement  of  the 
defendant,  and  that  there  was  want  of  probable  cause. 
Slight  evidence  is  sufficient.    Taylor  y.  Willans  (a),  (Jot- 

(a)  ^B.4t  Ad.  S57. 

ton 


In  the  Twenty- Fourth  Year  of  VICTORIA. 


ton  V.  Broxon  (a) ;  particularly  where  the  defendant  might     1^61 . 

have  given  evidence  if  he  had  probable  cause.    If  there  is    - 

want  of  probable  cause,  malice  may  be  inferred.    Rose,  againnt 

EV,  580.  MOFFATT. 

A,  H.  Wetmore^  contra.  If  the  law  does  not  point  out 
where  depositions  are  to  be  filed,  there  is  no  person  autho- 
rized to  give  certified  copies.  The  Clerk  of  the  Peace  had 
no  legal  custody  of  the  papers  unless  there  is  some  Act  to 
authorize  it.  [Carter,  C.  J.  Is  there  no  difference 
where  the  case  is  tried  at  the  Sessions  ?]  No  —  the  Act 
having  declared  expressly  to  whom  they  are  to  be  sent. 
It  might  as  well  be  said  that  if  depositions  got  into  the 
hands  of  the  shipping-master,  he  could  give  certified  copies 
of  them,  which  would  l)e  evidence.  No  oflBcer  who  has  not 
the  legal  custf»dy  of  papers  can  give  certified  copies  under 
the  Act  21  Vict.  It  is  the  officer  that  gives  validity  to 
the  copies. 

2.  There  was  no  evidence  that  the  defendant  was  the 
prosecutor  of  the  indictment.  To  prove  that,  it  should 
have  been  shown  that  he  employed  an  attorney  to  conduct 
it.  Rose.  Ev.  579.  This  prosecution  was  carried  on  by 
the  Clerk  of  the  Peace  as  the  prosecuting  officer  of  the 
county.  The  defendant  never  even  charged  the  plaintiff 
with  felony ;  it  cannot  be  said  that  he  caused  and  procured 
the  plaintiff  to  be  indicted  for  larceny ;  and  he  cannot  be 
made  responsible  for  the  acts  of  the  magistrate,  or  the 
(Jlerk  of  the  Peace,  in  indicting  the  plaintiff  for  that  offence. 
[Ritchie,  J.  He  made  a  charge  of  which  he  had  no  per- 
sonal knowledge.  Is  not  that  enough  to  make  him  liable?] 
If  he  honestly  believed,  from  the  information  he  had  re- 
ceived, that  an  offence  had  been  committed,  and  made  his 
complaint  to  the  Justice,  it  is  the  policy  of  the  law  to  pro- 
tect him  from  prosecution.  It  is  evidence  of  probable 
cause.  All  the  circumstances  put  ^.>gether  fail  to  shew 
that  the  defendant  was  actuated  by  malicious  motives  in 
making  the  charge,  but  merely  with  a  desire  to  get  back 
his  property. 

Cur.  adv.  vuU. 
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1861.       Cabteb,  C.  J.,  now  dcIiTercd  tbo  judgmcut  of  the 

  Court.    The  rule  for  a  new  trial  iu  this  case  was  granted 

against  three  grounds.  1.  Improper  admission  iu  evidence  of 
MoFFATT.  copies  of  a  deposition  taken  before  the  Justice  of  the 
Peace  before  whom  the  original  complaint  was  made,  on 
the  certificate  of  the  Clerk  of  the  Peace  iu  whose  office  the 
deposition  was  filed.  2.  Misdirection  in  ruling  there  was 
evidence  sufficient  to  warrant  the  jury  in  finding  that  the 
defendant  was  the  prosecutor  on  the  indictment  and  trial 
of  the  plaintiff  for  larceny,  and  that  there  was  malice. 
3.  Misdirection  in  considering  there  was  sufficient  proof 
of  want  of  probable  cause. 

As  to  the  admission*  of  the  certified  copy  of  the 
deposition, — the  objection  was,  that  inasmuch  as  under 
the  Act  21  Vict.  c.  3,  §  7  (under  which  the  evidence 
was  admitted),  the  certificate  should  come  from  the 
officer  having  charge  thereof;  the  Clerk  of  the  Peace 
was  not  such  officer,  as  the  jRevised  Statutes  required 
the  deposition  to  be  sent  to  the  Clerk  of  the  Crown ;  and 
he  or  his  deputy  could  alone  give  certified  copies.  The 
answer  to  this  objection  was,  that  the  deposition  was  at 
the  time  filed  and  deposited  in  the  office  of  the  Clerk  of 
the  Peace,  which  is  a  public  office  within  the  meaning  of 
the  Act,  and  was  not  in  the  office  of  the  Clerk  of  the 
Crown,  therefore  prima  facie  the  Clerk  of  the  Peace  had 
the  charge  thereof.  But  then,  it  is  urged,  it  ought  not  to 
have  been  there,  and  if  not  properly  there,  should  have 
been  sent  to  the  office  of  the  Clerk  of  the  Crown,  and  the 
copies  then  have  been  procured  from  him.  We  think, 
however,  that  when  the  Revised  Statutes  are  carefully 
examined,  it  will  be  apparent,  that  although  it  might  have 
been  the  strict  duty  of  the  Justice  to  send  the  depositions 
in  the  first  instance  to  the  Clerk  of  the  Crown,  it  is  not  at 
all  requisite,  and  was  not  requisite  in  this  case,  that  they 
should  remain  in  his  office.  In  1  Rtv.  Stat.  c.  166,  there 
are  two  sections  on  this  point,  §§10  and  22.  Section  10 
directs  that  the  examinations  taken  by  a  J ustice  of  the  Peace 
shall  be  forthwith  transmitted  to  the  Clerk  of  the  Crown 
on  the  Circuits,  except  in  the  County  of  Foi'A?,  where  they 

shall 
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shall  be  ^sent  to  the  Clerk  of  the  Crouon.    This  transaction  1861. 

occurred  in  the  County  of  York.    Section  22  requires  that   

all  examinations,  inquisitions,  and  recognizances,  taken  by  agaimt 
any  justice,  or  coroner,  shall  immediately  thereafter  be  Moffatt. 
transmitted  to  the  Gle^^h  of  the  Croicn  on  the  Circuits. 
Neither  section  directs  that  they  shall  be,  or  remain,  filed 
or  deposited  in  the  office  of  the  Clerk  of  the  Crown  on  the 
Circuits  or  the  Clerk  of  the  Crown. 

Chapter  159,  §  25,  gives  jurisdiction  to  the  Sessions  in 
cases  of  larceny  where  the  value  of  the  propei-ty  does  not 
exceed  £5.  Section  3  by  clear  implication  allows  accused 
persons  to  have  a  copy  of  the  depositions,  if  demanded  before 
the  opening  of  the  Assizes,  or  Sessions;  and  at  the  trial, 
the  person  on  trial  is  entitled  to  inspect  all  depositions  or 
copies  thereof,  taken  against  him  and  returned  into  Court. 
It  w^as  certainly  proper,  then  (to  say  nothing  of  the  gen- 
eral practice  and  the  absolute  convenience  of  it),  that  the 
depositions,  if  the  originals  are  forthcoming,  should  be 
returned  into  Court ;  and  in  the  Court  of  Sessions  the  offi- 
cer of  that  Court  is  the  proper  person  to  have  charge  of 
them,  when  so  returned.  It  is,  moreover,  as  important 
that  the  Judge  at  the  Sessions  should  see  such  depositions, 
as  the  Judge  at  the  Assizes ;  and  there  is  no  provision  of 
law  requiring  that  these  depositions  should  be  sent  away 
from  the  proper  officer  of  the  Court  in  which  the  prosecu- 
tion is  carried  on,  to  the  Clerk  of  the  Crown  in  the 
Supreme  Court,  who  can  have  no  occasion  for  them.  We 
think,  therefore,  that  this  deposition  was  not  only  actually 
in  the  office  of  the  Clerk  of  the  Peace,  under  his  charge, 
but  that  it  was  properly  there,  and  the  copy  thereof  prop- 
erly certified  by  him,  so  as  to  make  it  admissible  under  21 
Vic.  c.  3,  §  7. 

Then  on  the  2d  and  3d  points,  as  to  the  evidence  of  the 
defendant  being  the  prosecutor  on  the  indictment,  and  the 
want  of  probable  cause  and  malice.  The  office  of  prosecutor 
and  Clerk  of  the  Peace  are  quite  distinct.  It  does  not  at 
all  follow  that  because  the  Clerk  of  the  Peace  prepared  the 
indictment,  opened  the  case,  and  examined  the  witnesses, 
that  the  defendant  was  not  the  prosecutor.  The  original 
3  proceeAms 
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against 


1861.  proceeding  which  ended  in  the  trial  for  larceny,  was  insti- 
tuted by  his  complaint ;  he  acted  in  the  matter  throughout ; 
consulted  with  the  Clerk  of  the  Peace ;  and  procured  the 
MoFFATT.  attendance  of  witnesses.  But  then  he  would  desire  to 
throw  the  responsibility  of  the  indictment  for  larceny  on 
the  Clerk  of  the  Peace.  The  Clerk  was  no  volunteer  in 
the  matter;  indeed,  it  was  with  reluctance  he  took  charge 
of  it,  and  expressly  recommended  the  defendant  to  put  it 
under  the  direction  of  his  own  counsel.  It  is  very  clear 
that  he  was  fully  cognizant  of  the  nature  of  the  different 
proceedings,  and  cannot  be  presumed  to  have  been  igno- 
rant of  the  advantages  and  disadvantages  attending  the 
indictment  for  larceny.  It  is  clear  that  if  the  bark,  with 
the  stealing  of  which  the  plaintiff  was  charged,  was  never 
the  property  of  the  defendant  at  all,  but  always  the  prop- 
erty of  the  plaintiff'  (as  the  jury  have  found)  ;  the  charge 
of  fraudulent  appropriation  was  as  unfounded  as  that  of 
larceny.  The  defendant  himself  really  knew  nothing  of 
the  matters  on  which  the  charge  rested,  but  yet  made  the 
complaint  on  his  own  oath,  never  having  at  the  time  seen 
the  article,  or  been  at  either  of  the  places  where  it  was 
said  to  have  been  found. 

As  to  proof  of  malice  :  —  there  was  no  necessity  for 
proving  express  malice.  It  is  said  in  Stevens  v.  Midland 
Counties  B.  R.  Go.  (a),  by  both  Alderson  and  Martin^ 
BB.,  that  any  motive  for  the  prosecution,  other  than  the 
simple  one  of  wishing  to  bring  a  guilty  party  to  justice,  is 
a  malicious  motive  in  law.  We  think  that  upon  the  evi- 
dence before  him,  the  learned  Judge  w^as  right  in  ruling 
that  there  was  a  want  of  probable  cause,  and  sufficient 
evidence  for  the  jury  that  the  defendant  was  the  prose- 
cutor. The  question  of  malice  was  left  to  the  jury ;  and 
the  want  of  probable  cause  was  a  matter  from  which  it 
was  open  to  them  to  infer  malice,  which  inference  would 
be  much  strengthened,  when  the  defendant  did  not  come 
forward  as  a  witness  to  rebut  that  inference,  either  by 
positive  denial,  or  by  stating  what  his  real  motive  was. 
We  see  no  reason,  therefore,  for  disturbing  the  ver- 
(a)  26  Eng,  B.  410;  10  Exch.  862. 

dict> 
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diet,  which  we  think  was  just  and  moderate  as  regards 

Rule  discharged  (a). 


damages 


(ff)  See  Abeli  v.  Light,  1  Han.  240;  Alward  v.  Sharp,  Ibid,  286;  Vincent 
V.  Westf  Ibid,2SH);  Brown  v.  Moore,  2  Fugs,  407;  Zisttfr  v.  Ferryman,  L, 
B„  4  H,  L,  Cas,  621 ;  Lows  v.  Telford,  1  Z.  i?.,  ^pp.  Ca«.  414;  mwaoii  v. 
Taylor,  1  ^an.  102;  Basehe  v.  MaUhewt,  L,  B,,  2  C.  P.  684. 


1861. 

BURGOTNB 

against 

MOFFATT. 


WALLACE  and  Another  against  COLEMAN. 

THE  defendant  having  been  arrested  on  mesne  process, 
had  made  an  application  for  support  under  the  Insol-  arrested  on 
vent  Confined  Debtors'  Act  (1  Bev.  Stat,  c,  124),  and^fappSed 
been  refused.  He  afterwards  put  in  special  bail,  and  after  unde^tS^'in- 
judgment  was  arrested  on  a  ca.  sa.  mJel  Debtors' 

Allen  now  moved  for  the  discharge  of  the  defendant  ^J^^^^^^^j^-^ 
under  §  9  of  the  above  Act.  and  was  re- 

ftised.  He 

Fra^eVy  contra.    The  defendant  cannot  avail  himself  ofaftemardB^ 

his  first  imprisonment.    The  creditors  should  have  theSaU.an^^r 

benefit  of  his  examination  since  his  last  arrest.    [  Wilmot,  wm  a^S  m-- 

J.    This  is  a  new  imprisonment.    He  has  put  in  special  Held, 

bail  since  his  first  arrest.    His  circumstances  may  have  ^*JJ^^pp{^^^ 

changed  since  that.]  mwha^e'ui 

Allen,  in  reply.    The  defendant  swears  that  he  has  had  ^^''i**® 

.       1  .    /.  A         .  Section  of  the 

no  property  since  his  first  arrest.    The  Act  only  requires  Act,  until  be 

the  debtor  to  make  one  application  to  Justices.    He  has  other  appUca- 

complied  with  the  Act.    The  Court  cannot  compel  him  to  juSti^s^since 

make  two  applications.  SirlgT""* 

Carteb,  C.  J.  My  opinion  is,  that  according  to  the 
coustructiou  of  the  Act,  the  defendant  should  have  applied 
to  the  Justices  for  relief  since  his  arrest  on  the  ca.  sa, 

Pe»'  Curiam^  Application  refused. 
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PlainUffan^fTHROVER  for  logs  and  timber,  tried  before  Carter ^ 
each  obtained  JL  C.  J.,  at  the  York  Sittings  in  January  last, 
againft^/rhe  The  plaintiff  claimed  the  lumber  as  purchaser  at  Sher- 
Le*cution*on^ ^ff sale,  under  an  execution  issued  upon  a  judgment 
un^er^whfch^'  obtained  by  him  on  a  bond  and  warrant  of  attorney 
le'dedu^on  «'g*^i"st  James  Donelbj,  on  the  2d  July,  1858.  The  exe- 
lumberbe-    cution  was  issued  the  same  day,  and  the  Sheriff  levied 

lODgiDjjf  to^  ,  ./.  ,  1. 

and^JB.  The  under  it  upon  a  quantity  of  spruce  logs  and  pnie  timber, 

then  issued    got  out  by  Donelly  and  James  Foivler,  and  then  lying  in 

hia^judgmen°:the  Southwest  Branch  of  Mlramichi  River.     The  sale 

was^^ver^^  under  this  execution  took  phice  on  the  IGth  October^  1858  ; 

Sothexecli-         previous  to  that,  on  the  13th  August,  another  Ji.fa. 

tions,  and  ^'8  execution  had  been  placed  in  the  Sheriff's  hands,  issued 
right  in  the  * 

lumber  sold  upou  a  ludfjment  recovered  by  the  defendant  Crocker^ 
( under  prote^t   *  » 

by  defendant)  against  Douelly  and  John  Fowler,  prior  to  the  plaintiff's 

piaiutiiTsexe- judgment.     The  Sheriff  advertised  the  lumber  for  sale 

wM*pu*"^    under  both  executions ;  and,  under  the  plaintiff's  execu- 

pufn\1fffand         ^old  (under  protest  by  the  defendant's  attorney)  all 

WM  sold  un?^ ^'^^  right  and  interest  of  Donelly  in  the  lumber,  to  satisfy 

der  the  defen-^he  execution,  of  which  the  plaintiff'  became  the  purchaser ; 
dant's  execu-  ^  ^ 

tion,  and  pur- and  immediately  afterwards  sold,  under  the  defendant's 
chased  by 

him.  The  de- execution,  all  the  right  and  title  of  Donelly  in  the  lumber, 

ing  taken  pos-  of  which  the  defendant  became  the  purchaser. 

whoiTof  t^*     The  lumber  was  got  out  by  James  Fowler  and  Donelly^ 

BewTfnan    under  an  agreement  that  each  should  furnish  half  the  sup- 

v^rbrouffhr  P''^®         wages  required,  but  there  was  no  particular 

bythepiaindir agreement  as  to  the  division  of  the  lumber.  Fowler  stated 
a^ramst  him, —  ^ 

that  he^had^  that  the  lumber  was  got  out  for  the  defendant,  under  an 

that  the  plain- agreement ;  that  the  defendant  furnished  the  principal 

^^Ht*^§was  part  of  the  supplies  for  it, — about  £600, —  and  that  Donelly 
obtained  by 

ft'aud,  and,  consequently,  that  he  obtained  no  title  to  the  lumber,  by  the  purchase  under 
Uie  execution. 

Sawing  up  logs  which  the  defendant  owns  as  tenant  in  common  with  the  plaintiff,  and 
mixing  the  deals  with  other  lumber  belonging  to  the  defendant,  so  that  the  plaintiff  cuiinot 
identify  his  property,  amounts  to  a  destruction  of  the  common  property,  for  which  the 
plaintiff  may  maintain  trover.  Ouo^re,  whether  the  mere  shipping  of  square  timber  by  one 
tenant  in  common,  and  sending  it  out  of  the  country  for  the  purpose  of  sale,  amounts  to  a 
conversion. 

only 
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only  furnished  £200;  and  that  he  {Fowler)  delivered  the  1861. 

lumber  to  the  defendant  at  the  Southwest  Miramichi   

boom.    The  lumber  was  brought  down  to  the  boom  by  against 

the  plaintiff,  and  was  taken  out  of  his  possession  there,  Crocker. 

against  his  consent,  by  men  in  the  defendant's  employ, 

who  took  it  to  the  defendant's  mill,  where  the  logs  were 

sawn  into  deals,  and  mixed  with  a  large  quantity  of  other 

deals  belonging  to  the  defendant,  which,  during  the  season, 

were  from  time  to  time  shipped  to  England,    It  did  not 

appear  what  the  defendant  had  done  with  the  pine  timber. 

The  defendant  offered  evidence  to  shew  that  the  plaintiff's 

judgment  against  Donellij  was  fraudulent  and  collusive; 

and,  consequently,  that  he  chtiming  as  a  purchaser  under 

the  execution,  acquired  no  title  to  the  lumber,  as  against  a 

bona  fide  creditor  of  Donelly.    The  learned  Chief  Justice 

rejected  the  evidence ;  being  of  opinion  that  the  validity 

of  the  judgment  could  not  be  inquired  into  at  Nisi  Prim. 

In  charging  the  jury,  His  Honor  said,  that  by  the  agree- 
ment under  which  Fowler  and  Donelly  made  the  lumber, 
they  became  tenants  in  common  of  it,  and  each  had  an 
interest  in  proportion  to  the  supplies  furnished,  of  which 
it  appeared  Donelly  had  furnished  one  quarter.  That  by 
what  took  place  afterwards,  between  Fowler  and  the  defen- 
dant, the  latter  became  the  owner  of  Fowler's  interest  in 
the  lumber;  and  by  the  purchase  under  the  execution, 
the  plaintiff  became  the  owner  of  DoneHy's  interest.  The 
plaintiff  and  defendant  therefore  became  owners,  as  ten- 
ants in  common,  of  all  the  lumber,  and  each  would  have  a 
right  to  the  possession  of  it,  and  a  refusal  by  one  to  give 
up  the  possession  to  the  other,  would  not  amount  to  a 
conversion,  or  render  the  party  refusing,  liable  to  an 
actioD  of^  trover  at  the  suit  of  his  co-tenant.  But  there 
might  be  such  a  dealing  with  joint  property  as,  between 
tenants  in  common,  would  amount  to  a  conversion.  As 
regarded  the  pine  timber,  he  thought  there  was  no  evi- 
dence of  conversion,  because  it  did  not  appear  that  the 
defendant  had  sold  it,  or  done  anything  with  it,  even  if  a 
sale  would  amount  to  a  conversion,  which  he  doubted. 
But,  as  regarded  the  logs,  if  the  defendant  had  them 
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sawed  up,  and  mixed  the  deals  with  other  sawed  lumber, 
so  that  it  would  be  impossible  for  the  plaintiff  to  follow 
and  identify  the  property,  that  would  amount  to  a  conver- 
sion, for  which  the  defendant  would  be  liable  in  this 
action.  As  to  the  damages  :  the  plaintiff  would  be  enti- 
tled to  recover  the  value  of  one  fourth  of  all  the  logs 
made  by  Donelly  and  James  Fowler  jointly,  which  were 
converted  by  the  defendant.  The  jury  found  a  verdict 
for  the  plaintiff  for  £183. 

In  Hilary  term  last,  Johnson,  Q.  C,  obtained  a  rule  nisi 
for  a  new  trial  on  the  following  grounds  :  1.  Misdirection 
of  the  learned  Judge;  2.  Improper  rejection  of  evidence. 

In  Trinity  term  last,  J.  A.  Street j  Q.  C,  shewed  cause. 
The  judgment  is  conclusive  until  set  aside.  Moses  v. 
McFarlane  (a),  Imray  v.  Magnay  (6).  To  admit  such 
evidence  as  was  offered,  would  be  putting  it  in  the  power 
of  the  jury  to  say  whether  the  judgment  is  fraudulent  or 
not.  [Parker,  J.,  refers  to  Christopkerson  v.  Burton  (c) 
and  Remmett  v.  Lawrence  (t?).]  No  case  can  be  found 
where  the  validity  of  a  judgment  can  be  attacked  at  Nisi 
Prius.  Chit.  Cord.  2,  3.  The  proper  course  is  to  apply 
to  the  Court  to  set  the  judgment  aside.  Reed  v.  Jajckson 
(c).  As  to  conversion.  Mayhew  v.  Heirick  (/)  decides 
that  though  a  mere  sale  of  a  chattel  by  one  tenant  in  com- 
mon, may  not  amount  to  a  conversion  ;  such  a  disposition 
as  amounts  to  a  destruction  of  it,  will  do  so.  There  was 
ample  evidence  to  justify  the  jury  in  finding  a  conversion. 
It  was  proved  that  the  defendant  had  put  the  property 
beyond  the  plaintiff's  reach.  The  lumber  was  traced  into 
his  boom,  and  it  was  proved  that  all  the  logs  in  his  boom 
were  sawn  up,  and  that  he  shipped  large  quantities  of 
deals  that  season.  The  mixing  up  the  deals  cutYrom  the 
logs,  with  the  plaintiff's  other  lumber,  so  that  it  could  not 
be  distinguished,  was  a  conversion.  DesBrisay  v.  Moo- 
rvey  (g).  The  timber  was  traced  into  the  defendant's  pos- 
session, and  he  refused  to  give  any  account  of  it.  [Car- 


Co)  2  Burr,  1006. 
id)  16  Q.  B.  1004. 


(b)  11  M.  dk  W.  267. 
(«)  1  East,  366. 
iff)  2  AUen,  68. 


CC)  3  Ezch.  160. 
(/)  7  C.  B,  229. 


TER, 
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TER,  C.  J.    You  stopped  there.    Parker,  J.    I  do  not  1861. 
see  how  the  verdict  for  the  timber  can  l^e  sustained.  You   

\ffplCAY 

did  not  shew  that  the  timber  was  not  in  the  defendant's     ^   .  . 

against 

boom  at  the  time  of  the  trial.    If  you  had  shown  that  he  Crockkr. 
had  shipped  it  to  England^  I  am  not  sure  that  it  would 
not  have  amounted  to  a  conversion.]    At  all  events,  there 
was  a  conversion  of  the  logs. 

Johnson^  Q.  C,  contra.  The  pkiintiff  must  shew  either 
a  general  or  special  property  in  the  lumber,  and  he  cannot 
make  out  property'  through  a  fraud.  If  an  action  can  be 
brought  against  a  Sheriff  for  a  false  return  to  an  execution, 
because  a  prior  execution  under  which  ho  seized  property 
was  founded  on  a  fraudulent  judgment, — as  the  case  of 
Imray  v.  Magnay  decides,  —  surely  in  an  action  brought 
by  the  party  himself  who  committed  the  fraud,  and  who 
makes  out  his  title  through  the  judgment,  evidence  of  the 
fraud  must  be  admissible.  What  evil  can  result  from 
allowing  evidence  of  the  fraud  to  be  given  at  Xisi  Priusf 
It  is  not  for  the  purpose  of  shewing  that  the  Court  has 
done  wrong ;  but,  that  the  Court  has  been  deceived.  The 
judgment  may  be  binding  as  between  the  plaintiff  and 
Dondly^  but  it  cannot  affect  the  rights  of  third  persons. 
1  Chit.  PL  486.  Fraud  vitiates  everything.  Duchess  of 
Kingston's  case  (a).  In  3  Chit.  PI.  1088,  a  form  of  rep- 
lication is  given  to  a  plea  of  judgment  recovered  against 
an  executor,  that  the  judgment  was  obtained  by  the  fraud 
and  covin  of  the  executor.  Williams  v.  Fowler  (b)  is  to 
the  same  effect.  And  in  Shedden  v.  Patrick  (c)  it  was 
held  that  a  decree  of  the  House  of  Lords,  obtained  by  the 
fraudulent  collusion  of  the  parties,  might  be  questioned 
even  in  an  inferior  Court.  No  doubt,  an  application  might 
have  been  made  to  the  Court  to  set  aside  the  plaintiff's 
judgment  on  account  of  the  fraud ;  De  Medina  v.  6rrofe 
(d) ;  but  the  fraud  may  also  be  pleaded.  Philipson  y. 
Earl  of  Egremont  (e). 

2d.  There  was  no  evidence  of  conversion.   There  must 


(a)  2  Smms  L,  C.  424.  (6)  1  J^tra.  410. 

(c)  1  Macq.  H.  L,  Ca.  635  ;  2S  Eng.  li.  66.  (d)  10  Q.  B,  162. 

(e)  6  q.  B.  687. 
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be  a  total  destruction  of  the  subject-matter  of  the  tenancy, 
in  common,  to  enable  one  tenant  in  common  to  maintiiin 
trover  against  his  co-tenant.  1  Chit,  PL  179.  Sawing 
up  logs,  which  are  the  common  property,  is  not  a  conver- 
sion, because  it  is  not  a  destruction  of  the  property,  but  is 
the  very  purpose  for  which  the  logs  were  got.  One  ten- 
ant in  common  may  attempt  to  sell  the  whole  of  the  joint 
property ;  but,  in  fact,  he  can  only  sell  his  own  share,  and 
cannot  thereby  affect  the  right  of  his  co-tenant,  unless, 
perhaps,  by  a  sale  in  market  overt.  Wiggins  v.  W7iite 
(a).  Heath  v.  Hubbard  (6)  cannot  be  distinguished  from 
this  case.  There,  it  was  held,  that  the  sale  of  the  whole 
of  a  ship  by  one  part  owner,  was  not  equivalent  to  a 
destruction  of  the  subject-matter,  so  as  to  enable  his  co- 
owner  to  maintain  trover  against  him.  [Parker,  J.  The 
ship  was  one  indivisible  article.  You  cannot  apply  the 
same  rule  to  a  quantity  of  logs.  Ritchie,  J.  If  one  ten- 
ant in  common  puts  the  property  in  such  a  position  that 
his  co-tenant  cannot  find  it,  or  exercise  any  ownership 
over  it,  or  do  with  it  what  an  owner  has  a  right  to  do  with 
his  property,  it  is  as  much  a  conversion  as  if  he  had  actu- 
ally destroyed  it.  Parker,  M.  R.  If  what  the  defendant 
did  with  the  logs  iu  this  case  does  not  amount  to  a  conver- 
sion, I  do  not  know  what  will.  Wilmot,  J.  It  amounted 
to  a  destruction  of  the  property.  The  plaintiff  could  not 
trace  it.  I  have  no  doubt  about  it.]  This  case  cannot  be 
distinguished  from  DesBriaay  v.  Mooney  (c).  [Parker, 
J.  That  case  does  not  apply.  Ritchie,  J.  The  princi- 
ple is  clear  enough  :  it  is  the  application  of  it  to  particular 
cases  which  creates  the  difficulty.  In  this  case,  the  mere 
act  of  the  defendant  taking  the  logs  into  his  pond,  or  saw- 
ing them  into  deals,  and  piling  them  iu  his  yard,  might 
not,  separately,  amount  to  a  conversion,  but  the  whole 
taken  together  would  do  so.  There  was  such  a  mixing 
up  of  the  lumber  here,  that  the  plaintiff  could  not  identify 
it.  As  far  as  he  was  concerned,  it  was  destroyed  ;  for  it 
was  put  entirely  beyond  his  reach.    In  Mayhew  v.  Her- 


(a)  Bert.  R.  97. 


(c)  2  AUen,  53. 


(6)  4  East,  110. 
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.rick  (a),  Maule^  J.,  says,  that  it  does  not  follow  that  no  1861. 

dealing  with  the  property  by  one  of  two  tenants  in  com-  ^^^^^ 

mon,  that  docs  not  amount  to  a  total  annihilation  of  it,  can  agaimt 

I)e  a  conversion  as  against  his  co-tenant.]  The  point,  Crockbr, 
what  will  amonnt  to  conversion,  is  quite  unsettled. 

Cur.  adv.  vult. 


Carter,  C.  J,,  now  delivered  the  judgment  of  the 
Court.  The  rule  for  a  new  trial  in  this  case  was  granted 
on  two  grounds:  1st, on  misdirection,  in  leaving  the  ques- 
tion of  conversion  to  the  jury;  it  being  contended  on 
behalf  of  the  defendant,  that  there  was  no  evidence  of  the 
conversion  of  any  of  the  property  in  dispute  as  between 
the  plaintiff  and  defendant,  they  having  been  shown  to  be 
tenants  in  common.  The  Court  are  of  opinion  that  this 
question  was  properly  submitted  to  the  jury,  and  on  this 
point  wo  should  not  have  ordered  a  new  trial,  had  the 
plaintiff  consented  to  a  reduction  of  the  verdict  in  accord- 
ance with  the  direction  given  to  the  jury.  The  2d  ground 
wau,  the  rejection  of  evidence  of  fraud  on  the  part  of  the 
plaintiff  in  obtaining  a  judgment  against  one  Ja7nes  Don- 
elly.  The  facts  of  the  case  bearing  on  this  point  were 
these  :  The  defendant  had  a  judgment  against  John  Fowler  - 
and  James  Donelly^  which  was  signed  July  31,  1857, 
some  time  previous  to  that  of  the  plaintiff  against  Jaines 
DoneUj/y  July  2,  1858.  The  execution  on  the  plaintiff's 
judgment  was  first  placed  in  the  sheriff's  hands,  and  sub- 
sequently he  received  an  execution  on  the  defendant's 
judgment.  The  property  was  levied  on,  advertised  to  be 
sold  under  both  executions,  and  sold  under  the  plaintiff's 
execution  (such  sale  being  forbidden  by  the  defendant's 
attorney),  and  under  that  sale  the  plaintiff  became  the 
purchaser.  A  sale  of  all  right  and  title  of  John  Fowler 
and  James  Donelly  in  the  same  property  was  then  made 
under  the  defendant's  execution,  at  which  the  defendant 
became  the  purchaser. 

It  is  contended  for  the  defendant  that  he  had  a  right,  as 
a  creditor  of  James  Donelly^  to  show  fraud  in  the  obtain- 


4 


(a)  7  a  B.  248. 
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 ; —   were  established,  the  plaintiff's  judgment  and  execution 

against    would  be  void,  the  sale  to  him  would  convey  no  title  to 
crockkr.  the  property,  and  then  by  the  subsequent  sale  under  the 
defendant's  execution,  he  the  defendant  l)ecame  the  pur- 
chaser and  acquired  the  right  to  the  property  in  question. 

Now,  it  would  seem  from  the  case  of  Imray  v.  Magnay 
(a),  that  had  there  been  no  sale  under  the  defendant's 
execution,  or  purchase  by  him  at  such  sale,  and  the  Sheriff 
having  exhausted  the  property  in  satisfaction  of  the  plain- 
tiff's execution,  had  returned  Nulla  Bona'"  to  the  defen- 
dant's execution,  the  defendant,  had  he  sued  the  Sheriff  for 
a  false  return,  might  have  shown  fraud  as  against  creditors 
in  the  plaintiff's  judgment,  and  on  proving  Fuch  fraud,  have 
recovered  against  the  Sheriff,  if  he  had  notice  of  the  fraud. 
Some  doubt  as  to  the  full  doctrine  of  this  case  as  regards 
the  liability  of  the  Sheriff,  is  expressed  by  Lord  Campbell 
in  the  subsequent  case  of  ItemmeU  v.  Lawrence  (6) ;  but 
the  right  of  a  creditor,  having  a  subsequent  execution,  to 
impeach  a  judgment  on  which  a  previous  executioi^  was 
issued,  as  fraudulent  against  creditors,  seems  pretty  clearly 
established  by  both  cases.  This  being  so,  supposing  the 
defendant  could  show  that  the  plaintiff's  judgment  and 
execution  were  thus  void,  and  he  the  plaintiff,  being  the 
purchaser  under  that  execution,  could  not  derive  a  title  by 
means  of  his  own  fraud  (for  the  case  would  be  different 
had  the  purchase  been  made  by  a  stranger  to  the  fraud), 
what  is  there  to  prevent  the  defendant  from  gaining  a 
title  by  the  subsequent  sale  under  his  execution,  and  thus 
showing  that  the  logs,  &c.,  were  his  property,  and  not  tht^ 
plaintiff's? 

The  case  of  Christopherson  v.  Burton  (c)  seems  decisive 
on  this  point.  It  was  there  held,  that  if  there  be  fraud  as 
against  creditors  in  the  judgment  on  which  the  prior 
execution  issued,  the  Sheriff  is  compellable  to  sell,  or 
seize  and  sell,  under  a  subsequent  writ  founded  on  a  bona 
fide  debt.   And  it  was  said  :    The  only  difference  between 

(a)  11  M.  A  W.  m  (6)  16  Q.  B.  1010. 

(c)  8  EzcK  leo. 

Imray 
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Imray  v.  Magnay  and  the  present  case  is,  that  here  the  1861. 

Sheriff  himself  had  assigned  the  goods  seized  under  the   ; — 

prior  execution  to  a  supposed  bona  fide  purchaser,  inno-  again!if 
cently  and  in  ignorance  of  the  fraud,  and  that  he  ought  ('iio<  kkr. 
"  not  to  invalidate  his  own  grant.    In  other  respects  the 
cases  are  the  same.    Here  there  was  sufficient  notice  of 
the  fraud  to  the  Sheriff,  to  oblige  him  to  inquire  into  the 
*' question  of  fraud  at  his  peril;  and  there  being  an  ad- 
*'  mitted  fraud,  the  Sheriff  is  responsible.    The  circum- 
stance  that  the  Sheriff  is  therefore  obliged  to  derogate 
"  from  his  own  grant,  and  reseize  the  goods  in  the  hands 
**of  the  grantee,  in  our  opinion  makes  no  difference;  for 
*'  the  grantee  being  a  party  to  the  fraud,  has  no  right  to 
*'  complain  of  the  reseizure.    It  would  have  been  other- 
*'  wise  if  he  had  been  a  bona  fide  purchaser,  for  he  would 
then  have  had  a  good  title." 

If,  therefore,  in  the  case  before  us,  the  defendant  can 
i^stablish  fraud,  the  Sheriff  in  making  the  subsequent  sale 
has  only  done  what  the  law  would  have  compelled  him  to 
do;  and  the  plaintiff  being  in  that  case  a  party  to  the 
fraud,  cannot  complain  of  such  sale. 

On  the  ground  that  the  evidence  of  fraud  ought  to  have 
l>een  admitted,  the  rule  for  a  new  trial  will  be  made 
absolute. 

Rule  absolute. 
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BOTSFORD  against  HAZEN  and  Another. 

{Equity  Appeal.) 

Where  moth- fTHHE  Bill  in  this  case  was  filed  by  the  plaintiff  as 

er  aod  SOD,  en-    I  .  .  •/  & 

titled  to  sepa-  JL  Administrator  with  the  will  annexed,  of  Elizabeth 

and  estates,    Chipman,  against  the  defendants,  as  executor  and  execu- 

S^therln    trix  of  Ward  Chipman,  Jr.  (the  son  of  Elizabeth  Chip- 

mentr^r'"'^^).  for  an  account, 

pSJs^Tid'So    1^^-  ^f  ^f  William  Hazni,  and  of  the 

kept"^weoitt  P'*^^®®^^      lands  sold  by  the  late  Ward  Ghipman,  Jr  , 

them  for  flf-  as  administrator  of  such  estate. 
teeD  years  pre- 
vious to  the       2d.  An  account  of  the  estate  of  the  said  Ward  Chip- 

son,  who  had  marly  Jr.,  and  of  all  monies  received  by  him  in  his  lifetime, 

M^the  con^  and  by  the  defendants  as  his  executor?,  since  his  death  : 

Md"aivi»S?of^°^  of  all  property- ,  real  and  personal,  and  the  disposition 

JJjj"^^®^'^ thereof,  and  the  rents,  profits,  and  proceeds  thereof;  and 

such  period   an  account  of  all  monies  received  by  the  said  Ward  Chip^ 
kept  regular  -"^ 
accounts^  maUy  and  the  defendant,  Robei't       Hazen,  or  either  of 

estate ^nTfn- them,  in  the  lifetime  of  the  said  Ward  Chipman^  as 

SS to SLl?ab^ agents  or  attornies  of  Elizabeth  Ckipman^  deceased,  or 

proSof i?aud,     ^^e  defendants,  since  the  death  of  Ward  Chipman. 

unSSe  influ-'''    ^d.  An  account  of  all  property  held  by  the  said  Ward 

part  oft^^    C'A/p^wan  in  trust  for  Frederick  Hazen,  deceased,  under  a 

aon,  the  next  deed  made  in  1824;  and  of  the  property  sold  under  such 

of  kin  to  the  l     l  »/ 

mother  were  deed;  with  an  account  of  the  rents  and  profits  arising 

an  account    therefrom,  and  of  what  remained  unsold. 

ex^torj\nd    The  defendants  pleaded  a  plea  in  bar  founded  upon  the 

her  son!  tor   ^''^wing  memorandum,  not  under  seal,  made  by  Elizabeth 

Sonspre^ous  Ohipman,  and  delivered  to  the  defendants  as  executors  of 

to  his  death;  her  Son  :~ 
the  hequeet  of 
her  personal 

estate  to  him  ^^Memorandum^  28th  January,  1852.  I  wish  the  bal- 
havinir  bo- 

come  void  by  "  ance  of  rents,  &c.,  derived  from  my  share  in  my  father's 
herltf^me.      estate,  remaining  in  the  hands  of  my  late  son  at  the  time 
of  his  death,  placed  to  my  credit  in  the  accounts  of  my 
son's  estate  ;  and  to  be  subject  to  my  orders,  and  I  hereby 
relinquish  any  claim  whatsoever  that  I  may  have  under 

my 
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**  my  late  husband's  will  for  my  share  of  the  rents  and  prof- 
it«,  or  otherwise,  of  his  father's  estate,  received  by  my  son 
"  in  his  lifetime,  or  in  arrear  at  the  time  of  his  death.   I  am 
"willing,  and  desire,  that  the  expense  of  supporting  and 
*'  keeping  up  the  establishment  in  which  my  danghter-in- 
'*  law  and  I  now  reside,  and  all  matters  connected  therewith, 
so  long  as  we  reside  there  together,  shall  be  paid  and  de- 
frayed  out  of  the  annual  rents  and  interest  monies  derived 
from  the  estate  of  my  late  husband  and  son,  and  that  the 
*'  balance  of  those  rents  and  interest  monies,  after  deduct- 
*'  ing  such  expenses,  shall  be  equally  divided  between  my 
said  daughter-in-law  and  myself,  notwithstanding  my 
*'  share  in  the  same  is  gi*eater  than  hers.    I  direct  that 
"  the  sum  of  £65  be  paid  out  of  my  private  estate  to  my 
"  nephew,  LeBaron  Drury,  being  for  the  amount  expended 
"  by  him  in  certain  alterations  and  additions  to  his  house, 
**  over  and  above  the  sums  given  him  by  my  late  son  for 
'*  that  purpose  ;  and  I  further  direct,  that  the  amount  of 
"  principal  and  interest  of  the  mortgage  on  his  property, 
"assigned  to  my  son  on  behalf  cf  Sir  John  Fitzgerald^ 
"  shall  be  paid  and  discjiarged  out  of  the  monies  due  me 
*'  by  my  son's  estate  on  account  of  the  rents,  &c.,  received 
'*  by  him  from  my  share  of  my  fathers  estate. 

*'  To  the  Executors  of  the  late  Hon.  Ward  Ghipman. 

"E.  Chipman." 

The  plea  was  argued  before  Wilmoty  J.,  by  Wright^ 
Adv.-General,  and  Jack^  for  the  defendants,  and  by 
Ritchie^  Q.  C,  and  Allen,  for  the  plaintiff.  His  Honor 
held  that  the  plea  was  no  answer  to  the  action  ;  and  the 
parties  having  gone  into  evidence,  the  cause  subsequently 
cnmo  on  for  hearing  before  him.  His  Honor  afterwards 
delivered  the  following  judgment :  — 

After  stating  the  substance  of  the  bill,  His  Honor  said, 
that  it  appeared  from  the  defendant's  answer  that  Wm. 
Uazen  died  in  1810,  intestate,  leaving  personal  property' 
and  a  large  and  valuable  real  estate  in  St.  John\  that 
administration  was  granted  to  Ward  Ghipinan^  Jr.,  and 
Edwin  Hazen^  on  the  18th  April,  1814;  that  Edicin 

Hazen 
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18()1.     Hazen  died  in  1815;  that  in  Aprils  1816,  license  was 

  granted  to  Ward  Chipman^  Jr.,  to  sell  snch  parts  of  the 

nq'linst    ^'^^^  estatc  of  TFm.  Ilazen  us  might  be  necessary  for  the 
JiAZKx.    payment  of  debts,  which  were  a  large  amount,  and  that 
portions  of  such  real  estatc  were  so  sold,  and  the  money 
received  by  Waid  Ckipman^  Jr. 

That  on  the  12th  November,  1824,  a  partition  deed  was 
executed  by  all  the  heirs  of  William  Hazen,  or  their  rep- 
resentatives, of  the  greater  part  of  the  estate  ;  that  Eliza- 
beth Chipman,  the  mother  of  Ward  Chipman,  was  one  of 
the  heirs  of  Wm.  Hazen;  that  Frederick  Hazen,  one  of  the 
heirs,  being  then  non  compos^  a  portion  of  the  estate  was 
conveyed  by  the  other  heirs  on  the  13th  November,  1824, 
to  Ward  Chipman,  Jr.,  in  trust,  to  maintain  Frederick 
Hazen  out  of  the  proceeds,  and  after  his  death  to  convert 
all  remaining  lands  into  money,  and  divide  it  among  the 
parties  to  the  partition  deed,  first  deducting  reasonable 
expenses. 

Frederick'  Hazen  died  on  the  7th  January^  1825. 

Ward  Chipman,  Jr.,  received  rents,  and  sold  portions 
of  the  estate  ;  and  with  respect  td  the  share  of  his  mother, 
as  one  of  Freda'ick  Hazen's  heirs,  he  received  them  as  her 
agent. 

It  also  appeared  by  the  evidence,  that  there  was  a  gen- 
oral  feeling  of  satisfaction  among  all  the  heirs  at  the  time 
of  the  partition,  with  the  management  of  the  estate  by 
Ward  Chipman,  Jr.,  the  administrator;  and  that  it  was 
remarked  by  some  of  the  heirs  at  the  time,  that  if  it 
had  not  been  for  his  good  management,  they  would  have 
had  nothing  to  divide  then,  instead  of  which,  they  had 
thousands,  and  that  no  objection  was  ever  heard  to  the 
partition  during  Ward  Chipman,  Jr.'s  life.  Judge  Bots- 
ford,  who  married  one  of  the  heirs,  states  in  evidence  that 
he  never  heard  anything  against  the  management  of  the 
estate  by  Ward  Chipmany  Jr.,  but  that  the  impression 
among  all  the  heirs,  was  that  he  had  managed  it  the  very 
best  for  all  of  them.  Chas,  Drury,  whose  mother  wavS 
one  of  the  daughters  of  Wm.  Hazen,  called  on  the  part 
of  the  complainant,  says,  his  idea  was,  that  at  the  time  of 

.  the 
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the  partition,  the  Hon.  IF.  Hazens  estate  was  closed,  sub-  l^^Gl. 
ject  to  the  part  bclon<?ino:  to  Frederick  Tlazen's  trust 

estate.  atjainst 

Mr,  Story^  'm  his  JSquift/  Jurisprudence,  §  1521,  says,  I'azkx. 
as  to  the  Sbitutc  of  Limitations,    Courts  of  Equity  do  not 

act  so  much  in  analogy  to  the  statutes  as  in  obedience  to 
**  them ;  but  a  defence  i^culinr  to  Courts  of  Equity  is  that, 

fouuded  upon  mere  lapse  of  time  and  the  sfaleness  of  the 
"claim,  in  cases  where  no  Statute  of  Limitations  governs 
**  the  case.    In  such  cases,  Courts  of  Equity  act  sometimes 

by  analogy  to  the  law,  and  sometimes  act  upon  their  own 
"  inherent  doctrine  of  discouraging,  for  the  peace  of  society, 
*^  antiquated  demands,  by  refusing  to  interfere  where  there 
"has  been  gross  laches  in  prosecuting  rights,  or  long  and 
"unreasonable  acquiescence  in  the  assertion  of  adverse 
"rights."  With  what  force  do  these  rules  apply  to  the 
present  case,  where  direct  proof  has  been  given  of  the 
perfect  satisfaction  and  acquiescence  of  all  the  parties 
concerned  in  the  partition,  for  upwards  of  twenty-seven 
years?  Being  governed  by  these  principles,  and  with 
such  evidence  before  me,  I  cannot  disturb  the  partition 
deed,  nor  can  I  go  behind  it  to  call  for  an  account  of  the 
prior  proceedings  of  the  administrator,  under  the  license 
to  sell  real  estate,  or  otherwise.  This  part  of  the  prayer 
of  the  Bill,  therefore,  cannot  be  complied  with. 

2.  The  Bill  prays  for  an  account  of  the  estate  and 
effects  of  Ward  Ckipman,  Sen.,  received  by  Ward  Chip- 
man,  Jr.,  in  his  lifetime,  as  the  agent  or  attorney  of  his 
mother,  JEJlizabetk  Chipman  ;  and  by  the  said  Ward  Chip- 
man,  Jr.,  and  Robert  F,  Hazen,  as  agents  or  attornies  in 
the  lifetime  of  the  said  Ward  Chipman,  Jr.,  of  the  said 
Elizabeth  Chipman, 

Ward  Chipman,  Sen., died  9th  February,  1824,  leaving  a 
will  dated  11th  Fd^mary,  1822,  whereby  he  gave,  devised, 
and  bequeathed  to  his  wife  {Elizabeth  Chipman),  for  and 
during  the  term  of  her  natural  life,  one  half  of  all  interest, 
dividends,  rents,  profits,  and  other  issues  that  might  arise, 
accrue^  or  become  due  or  payable  from  time  to  time  after 
his  decease,  for,  from,  or  upon  any  leases,  bonds^  moriga- 

ge8. 
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1861.    ges^  or  other  deeds  or  securities  of  any  nature  or  descrip- 

  tion  whatsoever,  or  from,  for,  or  upon  any  rights,  shares, 

against  interest  of  any  nature  or  kind  whatsoever,  in  any  banks 
Hazkn.  or  other  corporate  funds,  or  stock  of  any  description  what- 
soever, of  which  he  might  be  possessed,  or  to  which  he 
might  be  entitled  at  the  time  of  his  decease,  in  any  place 
or  country  whatsoever ;  to  be  at  her  sole  disposal,  for  and 
during  the  term  of  her  natural  life  as  aforesaid.  8thly,  he 
gave,  devised,  and  bequeathed  to  his  said  wife,  for  and 
during  the  term  of  her  natural  life  as  aforesaid,  the  rents, 
issues,  profits,  interest,  use,  benefit,  and  enjoyment  of 
one  equal  moiety  or  half  part  of  all  his  estate,  real,  perso- 
nal, and  mixed,  of  what  nature  or  kind  soever,  not  there- 
inbefore given  and  disposed  of,  and  of  which  he  might  be 
seized  and  possessed  :  the  whole  of  the  same  rents,  issues, 
profits,  and  interest,  in  two  equal  parts  to  be  divided,  in 
lieu  and  satisfaction  of  her  dower.  9thly,  he  gave,  de- 
vised, and  bequeathed  to  his  son  {Ward  Chipman^  Jr.) 
all  the  rest  and  residue  of  his  said  estate,  real,  personal, 
and  mixed,  of  what  nature  and  kind  soever  and  whereso- 
ever, and  the  reversion  and  reversions,  remainder  and 
remainders  thereof,  and  every  part  and  parcel  thereof,  to 
his  heirs  and  assigns  for  ever,  and  appointed  the  said 
Ward  Chipinan  sole  executor. 

The  following  memorandum  was  enclosed  in  the  will, 
in  the  handwriting  of  Ward  Chipman^  Sen.,  indorsed  by 
TFarrf  Chipman,  Jr. : — 

**Memo.  of  my  father's  income,  11th  February ^  1822, 
enclosed  in  his  will : — 

*'  One  moiety  of  rents,  &c.,  of  Mill  lease, 

and  lots  adjoining,  when  all  rented,  £200  00  00 
From  sales  and  leases  of  lots  secured  by 

bond  and  mortgage,  114  10  9 J 
From  bonds  and  mortgages  assigned  by 

Ward  Chipman,  Jr.,  71  16  4S 

From  20  shares  in  N.  B.  Bank,  60  00  00 

From  6  per  cent,  stock  U.  S-  $8,500,  127  10  00 

''From 


Ik  the  Twknty-Foubth  Year  of  VICTORIA. 


33 


From  100  shares  in  B,  A.  Mill  Corpora-  1861. 

tion,  $2,600,  £39  00  00   

  BOTSFORD 

against 

%   I   £612  17  2J  hazkn. 

"One  moiety,      £306    8  7 

<^  Widow's  pension  if  obtained,  say  £40  ster.,   44    8  9 


£350  17  4 

'^Use  of  furniture,  &c.  Moiety  of  income  from  future 
«^  sales,  leases,  Ac.    Shares  of  paternal  estate." 

It  further  appeared,  that  Ward  Chipmanj  Jr.,  took  the 
entire  control  and  management  of  the  said  estate,  real  and 
personal,  and  also  acted  as  confidential  agent  and  adviser 
of  his  mother  in  all  matters  connected  with  her  property 
and  affiurs,  of  every  nature  and  description ;  that  he  col- 
lected money  due  the  estate,  and  made  sales  of  real  prop- 
erty, and  deeds  were  signed  by  himself  and  wife,  and 
mother,  and  the  money  received  by  him  as  devisee ;  and 
that  he  received  rents,  interest,  and  dividends  due  the 
estate ;  that  i2.  F.  Hazen  was  for  twenty  years  employed 
by  him,  as  a  sort  of  general  agent,  to  collect  rents,  and  tran- 
sact other  business  of  the  estate  of  the  late  William  Hazen^ 
under  Ward  ChipmafCs  immediate  directions  from  time  to 
time ;  and  the  said  JR.  F.  Hazen  had  the  management  of  the 
monetary  and  proprietary  affairs  and  business  of  the  said 
Elizabeth  Ohipman^  only  as  her  confidential  agent,  acting 
under  her  own  instructions.    That  up  to  the  death  of 
Ward  Ghipnum,  Jr.,  all  affairs  and  business  of  the  said 
trust  estate  were  managed  by  him  and  B.  F.  Hazen^  as  his 
agent,  who  also  attended  to  some  of  the  private  affairs  of 
Ward  Ohipman^  Jr.,  and  collected  rents  for  the  said  Miz- 
abeih  Ohipmarij  and  looked  after  and  managed  her  prop- 
erty, under  her  immediate  supervision  and  directions,  from 
time  to  time ;  that  Ward  Chipman^  Jr.,  died  29th  Novem- 
ber, 1851,  leaving  a  will,  dated  5th  June^  1851,  authoriz- 
ing his  executors,  if  necessary  for  payment  of  debts,  to 
sell  a  sufficient  part  of  his  real  estate,  "any  such  sale,  if 
5  "  made 
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1861.     "  made  in  the  lifetime  of  his  mother  and  wife,  to  be  with 

  "  their  concurrence,  or  that  of  the  survivor  of  them  " ;  and 

against  g'^ing  them  for  their  lives,  certain  specified  personal 

Hazkn.    property,  proceeds  as  follows :  — 

*'  I  give  and  devise  to  my  said  dear  mother  and  wife, 
"for  the  term  of  their  natural  lives,  and  the  life  of  the 
*' survivor  of  them,  the  rents,  issues,  and  profits,  use,  ben- 
"efit,  and  enjoyment  of  all  my  real  and  personal  estate, 
"  whatsoever  and  wheresoever,  not  hereinbefore  disposed 
"of,  to  be  divided  between  them,  during  their  joint  lives, 
"and  the  whole  to  go  to  the  survivor,  during  her  life  :  this 
"  devise  to  my  said  dear  wife,  being  in  lieu  of  her  dower ; 
"with  power  to  my  said  mother  and  wife,  during  their 
joint  lives,  and  to  the  survivor  during  her  life,  to  devise 
"  and  lease  any  part  or  parcel  of  my  lands  and  real  estate, 
"to  any  person  or  persons,  for  any  time  or  times  not 
"  exceeding  twenty-one  years,  with  remainder  to  Robert 
" -P.  Hazen^  subject  to  the  debts  and  legacies  in  the 
"  said  will  and  codicils :  and  to  Robert  F,  Hazen,  all  the 
"  real  and  personal  estate,  which  I  may  hold  in  trust  for 
"any  purpose  whatever,  subject  to  the  several  and  respec- 
"  tive  trusts  on  which  the  same  may  be  held." 

Mrs.  Elizabeth  Chipman  made  her  will  on  the  28th 
May,  1848,  whereby  she  gave,  devised,  and  bequeathed 
all  the  lands  and  tenements  whatsoever,  whereof  she  might 
die  seized,  to  her  son  Ward  Chipman,  for  the  term  of  his 
life,  subject  to  £50  a  year  to  Mrs.  Smith;  and  after  his 
death  the  remainder  to  Mrs.  Smith.  To  each  of  her  brothers 
and  sisters  £100,  and  to  her  nephew  Rcbei^t  F.  Hazen  £100, 
out  of  her  personal  estate,  in  token  of  her  affection  for 
him,  and  of  her  sense  of  his  imiform  kind  attention  to  her 
and  her  affkirs.  She  then  gave  the  residue  of  her  personal 
estate  to  her  son,  and  appointed  him  sole  executor.  Eliz- 
aheth  Ghiprmndie^A  on  the  18th  May,  1852,  without  alter- 
ing or  revoking  her  will. 

It  appeared  by  the  answer  of  the  defendant  Robert  F. 
Hazen,  which  was  read  in  evidence,  that  he  had  no  knowl- 
edge or  means  of  information,  as.  to  how  much,  or  what 
description  of  personal  estate  of  said  Ward  Chipman^  Sen., 
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came  to  the  possession  of  Ward  Ohipman,  Jr.,  further  than  1861. 

can  be  ascertained  from  two  papers  or  writings  (B  and  C7),   

found  by  B.  F.  Hazen  since  the  decease  of  said  Ward  against 
CA/pman,  Jr.,  among  the  papers,  and  in  the  handwriting  h>zkn. 
of  the  said  Ward  Chipman^  Jr.    The  paper  \B,  indorsed 
by  Ward  Ghipman^  Jr.,  **Li8t  of  Bonds,  Leases,  &c., 

belonging  to  my  Father's  Estate  at  his  decease,"  after 
setting  out  various  items  amounting  to  £350  2s,  3eZ.,  says  : 
^<  Statement  of  income  from  my  Father's  estate,  not  liable 
*•  to  variation,  in  acc.  given  to  my  mother." 

^'Annual  income  at  his  death,  as  on  other  side,  £350." 

The  Exhibit  C  is  headed  :  <^  Statement  of  income  aris- 
**  ing  from  my  father's  estate,  in  order  to  account  with  my 
**  mother  for  her  moiety  thereof." 

This  paper  begins  with  a  statement  for  the  year  ending  1st 
Mayy  1825 ,  £349  9^.  2d. ,  and  shows  the  amount  of  his  moth- 
er's share  each  succeeding  year  up  to  1st  May^  1835,  vary- 
ing from  £237  10«.  Orf.  to  £374  10^.  Od.,  and  is  indorsed  in 
the  handwriting  of  Ward  Chipman^  Jr. ^  Statement  of  my 
**  mother's  income^  May,  1825-ilfay,  1826,"  and  so  on  to 
May  J  1834.  The  answer  further  states  that  Mrs.  Eliza- 
beth Chipman  was  about  eighty-four  years  of  age  when 
Ward  Chipman  J  Jr.,  died,  and  admits  that  the  legacy  in 
her  will  became  lapsed  by  his  death,  and  that  her  right 
and  interest  in  her  personal  estate  vested  in  her  next  of 
kin. 

It  appeared  in  evidence,  from  the  depositions,  that  Mrs. 
Chipman  lived  in  the  family  with  her  son,  from  the  death 
of  her  husband  in  1824 ;  and  from  the  evidence  of  one  of 
the  defendants,  i2.  F.  Hazen^  that  she  and  her  son  always 
lived  on  the  very  best  of  terms ;  that  there  was  nothing 
either  could  want  or  wish,  but  was  done  by  them  for  each 
other ;  they  had  an  equally  high  opinion  of  each  other ;  what 
teas  his  was  hers,  and  hers  was  his;  and  she  frequently  said 
the  family  was  very  expensive  j  and  tJiey  had  but  one  common 
purse.  When  she  asked  for  money  during  his  absence, 
she  used  to  say  she  did  not  want  to  get  more  than  was 
necessary,  because  she  did  not  wish  to  treypass  on  his 
Jundst  as  bis  (expenses  were  very  heavy ;  that  the  expenses 
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1861.    of  the  establishment  were  not  less  than  £1,500  to  £2,000 

  a  year ;  that  the  money  he  (R.  F.  Hazen)  collected  for 

against  t®^,  he  gave  to  Ward  Chipman^  Jr. ;  that  she  used  every- 
Hazen.  thing  in  the  establishment  that  she  required;  and  that 
they  mutually  consulted  each  other  as  to  expenses.  That 
she  was  a  woman  of  good  information,  judgment,  and 
memory,  and  strong  sense,  and  understood  her  ovm  rights 
and  property  most  thoroughly j  and  again  and  again  said 
that  she  and  her  son  had  but  one  purse.  That  after  1828 
the  witness  was  employed  in  collecting  rents,  and  in  Jan- 
uary in  each  year,  to  make  up  Ward  Chipman^  Jr/s  ac- 
counts ;  and  by  his  directions  witness  made  up  separate 
accounts  of  his  own  rights,  —  the  Hazen  estate,  —  the 
Fitzgerald  estate, — and  his  mother's, — and  any  balance  due 
to  the  several  estates.  Ward  Ohipman,  Jr.,  transferred  to 
account  of  these  different  estates  in  his  books;  that  no 
transfer  had  been  made  to  his  mother's  account  for  several 
years ;  that  between  1834  and  1838  he  ceased  making  any 
charge  against  his  mother,  or  giving  her  any  credit ;  that 
Ward  Ghipmauj  Jr.,  was  so  particular  a^ut  accounts,  that 
had  he  intended  accounts  to  be  kept,  he  would  have  kept 
them,  or  left  materials  from  which  they  could  be  made  up. 
Judge  Botsfordj  in  his  evidence,  says,  that  the  mother  and 
son  were  much  attached  to  each  other y  and  that  whatever  he 
did  was  right  in  her  eyes;  she  had  perfect  confidence  in 
him.  That  he  was  a  very  particular  man,  and  very  correct 
as  regards  money  matters ;  a  man  of  strict  principle  and 
sterling  integrity j  and  always  acted  as  the  confidential  and 
legal  adviser  of  his  mother. 

The  witness.  Holmes^  who  had  lived  in  the  family  jsince 
1819,  as  principal  male  servant,  says  that  all  the  disburse- 
ments for  household  expenses  were  made  by  Ward  Ohip- 
man,  Jr.,  when  at  home;  that  there  was  no  distinction 
made  between  his  mather^s  expenses^  and  others  of  the  fam- 
ily; that  Ward  Chipman^  Jr.,  was  two  or  three  times 
absent  in  England^  —  once  for  two  years,  —  and  the  house 
was  kept  up  the  same  as  when  he  was  at  home. 

Mrs.  Smithy  who  had  been  brought  up  in  the  family, 
as  an  adopted  daughter  of  Elizabeth  Ohipmany  states 

in 
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in  her  evidence,  that  Mrs.  Chipman  and  her  son  lived  in  1861. 

common,  and  she  had  heard  her  say.  that  she  and  her  son   

had  one  common  purse.  They  were  remarkably  attached  against 
to  each  other ;  there  could  not  be  more  unity  between  them.  Hazkn. 
He  continually  referred  to  her  on  all  occasions ;  he  had  a 
high  opinion  of  her  judgment  and  was  guided  by  her,  and 
they  were  in  (he  habit  of  constantly  consulting  together, 
and  witness  did  not  know  of  one  single  difference  between 
them  J  or  the  slightest  shade  of  it.  Ward  Ohipman,  Jr., 
and  his  wife  were  absent  nearly  two  years  in  England, 
after  witness  married  in  1828,  and  during  that  time  wit- 
ness and  her  husband  lived  with  Elizabeth  Chipman,  who 
had  charge  of  the  establishment,  and  paid  all  expenses ; 
that  she  understood  axxounts,  was  clear-headed,  very  intd^ 
ligent,  and  capable  of  understanding  her  rights. 

Mr.  H.  B.  Smith  confirms  this  testimony;  and  the 
witnesses  called  by  the  complainant  state  that  Elizabeth 
Chipman  was  a  strong-minded  old  lady,  and  had  an 
opinion  of  her  own;  and  Mrs.  Charles  Drury  says  she 
has  frequently  heard  her  giving  an  opinion  on  money  mat- 
ters, which  was  looked  up  to  by  all  the  members  of  the 
family,  as  well  as  her  son,  and  that  she  had  not  the  least 
doubt  it  was  the  greatest  wish  and  ambition  of  the  Chiefs 
life  to  make  her  happy  and  comfortable,  and  that  she  had 
all  she  wished, 

Mr.  Drury  also  states  that  Elizabeth  Chipman  was 
a  strong-minded  woman,  and  if  she  wanted  information 
about  her  property,  she  was  quite  capable  of  understand- 
ing  an  answer. 

Ward  Chipman  Drury  says  that  he  was  in  the  habit  of 
making  entries  in  Ward  Chipman,  Jr.'s  Day-Book  under 
his  direction,  and  that  from  1836,  the  entries  against  his 
mother  were  discontinued ;  that  after  her  son's  resignation 
of  office,  Mrs.  Chipman  spoke  of  the  general  necessity  of 
using  economy,  and  he  thought  that  related  principally,  to 
presents  she  had  been  in  the  habit  of  making  to  nephews 
and  nieces,  and  he  believed  she  actually  made  a  difference 
in  that  respect,  from  that  time. 

On  this  state  of  fiEtcts,  it  has  been  contended  on  behalf 
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1861.    of  the  complaiQants,  that  the  defendants,  as  personal  rep- 

  resentatives  of  TFard  Chipman^  Jr.,  should  be  decreed  to 

against  account,  for  all  monies  received  by  him,  on  account  of  his 
Hazkn.  mother's  share,  under  her  husband's  will ;  and  it  has  been 
argued  that  viewing  Ward  Chipman^  Jr.,  either  as  trustee 
or  agent,  he  ought  not,  as  such,  to  appropriate  any  part  of 
the  trust  funds,  and  should  be  at  all  times  prepared  to 
account  for  all  monies  received  or  paid  on  his  mothers 
account;  and  that  if  she  intended  to  bestow  upon  her  son, 
any  portion  of  her  money,  it  should  have  been  done  by 
actual  delivery,  or  by  deed  of  gift  under  seal ;  that  view- 
ing them  in  the  relation  of  trustee  and  cestui  que  trusty  a 
Court  of  Equity  would  closely  watch  all  their  dealings ; 
and  that  lapse  of  time  was  no  bar,  unless  Elizabeth  Chip- 
man  was  informed  as  to  her  rights,  and  that  in  this  case, 
it  did  not  appear  she  had  been  so  informed. 

A  great  number  of  authorities  have  been  cited,  relating 
to  trusts,  and  the  duties  and  liabilities  of  trustees ;  and 
also  relating  to  the  duties  of  agents ;  but  as  there  is  no 
case  which,  in  its  circumstances,  is  even  analogous  to  the 
present,  I  am  compelled  to  decide  upon  general  principles 
of  Equity. 

It  is  a  rule,  says  Mr.  MaddoXj  founded  on  principles  of 
public  policy,  that  parties  shall  not,  by  neglecting  to  bring 
forward  their  demands,  subject  others  to  insuperable  diffi- 
culties.  The  very  forbearing  to  make  a  demand,  is  consid- 
ered as  affording  a  presumption,  either  that  the  claimant  is 
conscious  it  was  satisfied,  or  intended  to  relinquish  it. 
Pickering  v.  Ld.  Stamford  (a) ;  Deloraine  v.  Browne  (b)  ; 
and  per  Lord  Camden^  in  Smith  v.  Clai/  (c),  "A  Court 
of  Equity,  which  is  never  active  in  relief  against  con- 
science  or  public  convenience,  has  always  refused  its  aid 
to  stale  demands,  where  the  party  has  slept  upon  his 
'*  rights,  and  acquiesced  for  a  great  length  of  time." 

As  between  Ward  Chipman,  Jr.,  and  Elizabeth  Chip- 
many  there  may  have  been  the  relation  of  principal  and 
agent,  there  may  have  been  the  relation  of  attorney 

(a)  2  Ves.  Jr.  280,  G82.        (6)  8  Bro.  C.  C.  688.        (c)  Amb»  645. 

and 


In  the  Twenty-Fourth  Year  of  VICTORIA. 


89 


and  client,  and  there  may  have  been  the  relation  of  trustee  1861. 

and  cestui  que  trust;  but  there  was  another  relation  which   

I  cannot  overlook,  one  of  the  most  endearing  unity,  —  a  agmntt 
widowed  mother  and  an  only  son,  each  living  for,  as  well  Hazen. 
as  tcith  the  other,  having  one  heai*t,  one  mind,  and  one 
purse.  Here  was  a  natural  relation,  which  so  entirely 
pervaded  and  controlled  all  the  legal  relations  subsisting 
between  them,  as  to  make  the  agent  the  principal,  the 
attorney  the  client,  and  the  trustee  the  cestui  que  trust. 

It  is  manifest  that  Mizabeth  Chipman  was  a  woman  of 
great  intelligence,  and  capable  of  understanding  her  perso- 
nal rights.  To  advance  her  son's  interests,  appeared  to  be 
the  principal  object  of  her  life.  That  son,  at  the  head  of  the 
Justiciary,  of  sterling  integrity,  correct  business  habits,  and 
doubtless,  well  knowing  his  duties  and  liabilities  as  trus- 
tee, during  his  whole  life,  manifested  the  character  of  a 
dutiful  and  affectionate  son ;  and  yet,  with  the  evidence 
before  us  of  such  a  hallowed  relation,  it  is  contended  that 
such  a  son,  in  all  his  dealings  with  such  a  mother,  should 
have  kept  her  at  arms'  length."  I  cannot  say  so : 
those  whom  God  and  nature  had  so  joined  together,  I  will 
not  now  say  should  have  been  kept  asunder.  When 
Elizabeth  Chipman  had  so  repeatedly  declared  that  she 
and  her  son  had  but  one  purse,  I  cannot  now,  on  behalf  of 
her  personal  representatives,  say  they  had  two. 

It  would  not  be  right,  and  therefore  would  not  be  equi- 
table, after  Elizabeth  Chipman  had  for  so  long  a  time, 
by  her  acts  as  well  as  by  her  declarations,  induced  her 
son  to  believe  that  they  had  but  one  crnvmon  purse^  and 
that  therefore  no  account  and  vouchers  would  be  neces-  . 
sary,  and  after  they  are  both  dead,  for  the  personal  repre- 
sentative of  the  mother  to  break  up  that  unity,  and  to  treat 
so  long  an  acquiescence  as  of  no  value,  because  they  have 
not,  year  by  year,  ratified  the  tributes  of  natural  love,  by 
the  cold  formality  of  a  deed  of  gift  under  seal ;  or  because 
the  800  had  not  manifested  a  suspicion  of  his  mother,  by 
requesting  a  formal  written  release. 

Had  Mrs.  Chipman  kept  a  particular  account  of  her 
income  and  expenditure,  and  by  strict  economy  effected  a 
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186 1,    saving  year  by  year,  who  can  doubt  on  the  evidence,  that 

  she  would  have  considered  such  an  accumulation,  as  so 

against  ™uch  saved  for  her  son  ?  There  was  no  reason  why  she 
Hazkn.  should  economize  her  expenditure  after  his  resignation  of 
office,  as  shown  in  evidence,  unless  with  a  view  of  increas- 
ing his  income  out  of  her  savings.  The  gift  to  her  son  of 
her  personal  property,  by  the  terms  of  her  will,  shews  what 
her  intention  was  in  1848,  when  that  will  was  made,  and  is, 
to  my  mind,  strongly  confirmatory  of  her  acquiescence,  both 
prior  and  subsequent  to  that  time,  in  his  appropriation  of  her 
funds.  There  can  be  no  doubt  that  as  Elizabeth  Ohipman 
executed  the  deeds  from  time  to  time,  she  was  well  advised 
as  to  the  proceeds  of  the  sales ;  and  as  she  knew  that  her 
interest  in  the  property  so  sold,  was  for  one  half  the  rents 
and  profits  during  her  life,  it  was  very  natural  for  her  to 
acquiesce  in  such  sales,  in  order  that  her  son  might  antici- 
pate his  reversion,  and  be  the  better  prepared  to  defray 
the  expenses  of  the  establishment,  in  which  they  were  alike 
interested. 

There  are  laws  of  nature  applicable  to  such  relations  as 
these,  which  cannot  with  justice  be  disregarded,  and  which 
are  not  the  less  influential,  because  they  are  too  refined  to 
be  engrossed  on  the  pages  of  a  statute-book ;  and  I  should 
do  violence  to  those  laws,  were  I  to  comply  with  the  prayer 
of  the  complainant's  bill,  under  this  division  of  the  case. 

With  regard  to  an  account  of  the  trust  estate  of  the  late 
Frederick  Hdzeriy  it  cannot  be  now  decreed,  for  want  of 
parties;  but  I  will  allow  the  complainant's  solicitor  to 
amend  the  Bill  in  this  respect,  if  he  should  consider  it 
advisable  so  to  do. 

I  will  decree  an  account  to  be  taken,  of  all  monies 
received  by  the  defendants,  or  either  of  them,  on  account 
of  Elizabeth  Ohipman^  since  the  death  of  Ward  Chip- 
man^  Jr. 

The  plaintiff  appealed  from  this  decree,  and  the  appeal 
was  argued  in  Trinity  term  last,  before  Garter^  C.  J.,  N. 
Parker 9  M.  R.,  and  Wiltnotj  J.,  by 

Du^and  Allen^  for  the  plaintiff. 

The 
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The  first  questioa  is,  whether  Ward  Ohipman  was  an  1861. 
accouuting  party.  If  he  was,  these  defendants,  as  his  ^^^^ 
executors,  are  also  liable  to  account.  It  is  not  disputed  against 
that  Mrs.  Ohipman  could  make  a  gift  to,  or  enter  into  an  Bazex. 
arrangement  with,  her  son,  respecting  her  property;  but 
owing  to  the  peculiar  fiduciary  relationship  existing  be- 
tween them,  any  transactions  relating  to  the  accounts  of 
the  estate,  will  bo  investigated  with  the  strictest  scrutiny, 
and  the  burthen  of  shewing,  that  Mrs.  Ohipman  had  full 
knowledge  of  the  state  of  the  accounts,  and  that  Ward 
Ohipman  had  not  taken  any  advantage  of  his  knowledge 
or  position,  is  thrown  on  the  defendants.  8tory*8  Eq.  Jur. 
§§  218,  310,  315.  Benson  v.  Ueathom  (a).  An  admin- 
istrator is  a  trustee  for  the  parties  interested  in  the  assets. 
The  partition  of  the  real  estate  of  Wm.  Hazen  in  1824  is 
not  impugned ;  but  it  is  an  account  of  the  personal  estate 
of  Wm.  Hdzenj  and  the  proceeds  of  the  land  sold,  that 
the  plaintiff  asks  for.  In  order  to  understand  what  the 
testatrix,  Elizabeth  Ohipman^  would  be  entitled  to  under 
her  husbands  will,  she  would  have  to  inquire  into  the 
personal  estate  of  TFm,  Hazen.  Wherever  there  is  confi- 
dence reposed,  that  fact  affords  a  reason,  why  the  Court 
should  require  this  strict  inquiry.  If  Mrs.  Ohipman  bad 
stated  that  she  did  not  require  any  accounts  from  her  son, 
that  would  not  have  precluded  her  from  calling  for  an 
account ;  nor  has  any  acquiescence  of  hers  estopped  the 
plaintiff,  as  her  administrator,  from  now  calling  for  that 
account.  The  mere  statement  that  they  had  one  common 
purse,  was  not  sufficient  to  destroy  the  right.  A  person 
holding  a  fiduciary  relation,  and  taking  a  gift,  must  place 
himself  in  the  position  of  a  stranger,  and  must  deal  at 
arms'  length."  Whatever  kindly  relations  may  have 
existed  cannot  affect  the  rule  in  Equity.  The  case  of 
Hunter  v.  Atkins  (6)  establishes  the  rule  in  regard  to 
persons  filling  fiduciary  characters.  The  agent  must  shew 
that  Mrs.  Ohipman  fully  knew  what  her  rights  were.  He 
could  not  make  a  bargain  with  her  without  itiforming  her 

(a)  lY.dw.  N.  c.  a  m.        (h)  8    ^  JS?/ik: 

what 
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1861.    what  her  rights  were.    Gfibsmv.  Jet/es  (a);  DetiUter  v. 

  Gale  (b).    If  she  had  the  evidence  before  her  of  the  con- 

'^^^^  dition  of  her  affairs,  she  might  have  come  to  a  very  differ- 

Hazkn.  ent  conclusion.  Gfarrett  v.  Wtlkinaon  (c)  shewed  that 
the  relationship  of  parent  and  child  did  not  alter  the  rule, 
where  the  relation  of  principal  and  agent  had  existed. 
[Cabteb,  C.  J.  Is  there  any  rule  of  law  which  precludes 
an  agent  from  purchasing  from  his  principal  ?]  No ;  but 
he  does  so  at  his  peril,  and  it  is  liable  to  be  set  aside. 
Hatch  V.  Hatch  (d).  The  general  rule  is,  that  wherever, 
from  the  situation  of  parties,  confidence  is  reposed,  there 
a  trust  is  created.  WiUes  v.  MidcUeton  (e)  is  the  leading 
case.  The  rule  is  founded  on  principles  of  public  policy, 
and  is  not  affected  by  the  relationship  of  the  parties. 
Wright  v.  Proud  (/) ;  Savory  v.  King  (g) ;  Lady  Or- 
mond  V.  Hutchinson  (A);  Harris  v.  Tremenheere  (i); 
Wood  V.  Doumes  {j)  ;  Montesquieu  v.  Sandys  {k)  ;  Mas- 
seyy.  Davies  (l);  Lees  v.  Nuttall  (m);  Reed  v.  Nbrris 
(n) ;  Woodhjouse  v,  Meredith  (o) ;  Beaumont  v.  BdUbee 
(p);  Orotce  v.  Ballard  (9);  Lupton  v.  White  (r);  Gray 
V.  Haig  (s);  Fox  v.  Mackreth  (t);  Story's  Uq.  Jur.  §§ 
315,  316;  I  Wh.  &  Tud.  L.  O.  92,  130,  135.  Mrs. 
OhipmmCs  declaration,  that  they  had  one  purse,  does  not 
seem  to  have  been  communicated  to  Ward  Chipman;  but 
if  so,  it  should  have  appeared  that  he  had  informed  her 
exactly  what  her  rights  and  income  were.  If,  with  this 
knowledge,  she  had  acquiesced,  then  she  might  be  barred 
by  lapse  of  time ;  but  in  this  case  there  is  nothing  which 
amounts  to  a  gift.  Story's  Eq.  §§  317,  319 ;  Hoghton  v. 
Hoghton  (u);  Billing  v.  Southee  (v).  If  the  rule  applied 
where  a  deed  was  formally  executed,  a  fortiori  it  would 
where  there  was  no  such  formality ;  and  it  would  be  incum* 

(a)  6  Ve$.  M,  a.         {b)  7  Ve$.  W4.  (c)  S  DeG.  A  Sm.  S44. 

(d)  9  Fm.  29S.  (e)  1  Cto,  1S5.  (/)  18  Fm.  188. 

(^)  5  JET.  L.  Cku.ean;»  Eng.  B.  100.  (A)  18  Fes.  47. 

(i)  16  Fm.  84.  ii)  IS  Fea.  1S6.  {k)  18  Fes.  80S. 

(0  S  Vea.  817.  (m)lR.db  M^.  819.  (»)  2  My.  ^  C.  874. 

(o)  IJ.^W.  m.         ip)  7  Vea.  600.  {q)  8  Bro.  C.  C.  117. 

(r)  16  F#«.488.  (•)  M^MO.SIO.  (<)  2Bro.  C.  C.  400. 

(It)  16P0OO.S7S;  n»ng.B.m.  (v)  10 JB^. it. 87. 

bent 
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bent  ou  the  agent  to  shew  the  state  of  aooounts.  The  1861. 
defendants  being  admitted  to  be  accounting  parties,  Mrs.  ^^^^^^ 
Ohipman  had  done  nothing  to  prevent  her  from  calling  agmmat 
upon  them  to  account.  There  were  only  four  ways  in  Hazkm. 
which  an  accounting  party  could  relieve  himself :  Ist,  By 
rendering  an  account ;  24*  By  a  release  under  seal  from 
the  accountee ;  3d,  By  a  gift  to  the  accounting  party ;  4th, 
By  the  acquiescence  or  laches  of  the  party  entitled  to  the 
account.  It  could  not  be  contended  that  there  had  been 
a  gift  here :  all  the  requisites  were  wanting ;  no  consider- 
ation, no  deed,  no  delivery.  The  rules  of  Equity  must 
not  be  infringed  for  one  particular  case  of  hardship.  As 
to  acquiescence  and  laches.  Lcidy  Ormond  v.  Hatchinaon 
(a)  was  a  leading  case.  A  ce8iui  que  truU  could  not  be 
said  to  pleep  upon  his  rights  until  he  knew  what  they 
were.  So,  in  case  of  fraud :  a  party  was  not  barred  before 
he  discovered  the  fraud.  Before  Mrs.  Ohipman  could  be 
barred  by  acquiescence,  she  must  be  fully  informed  of 
what  she  acquiesced  in.  EUioU  v.'  Merryman  (b)  ;  East 
India  Company  v.  Vincent  (c);  Ohclmonddey  v.  Clinton 
{d);  - Murray  v.  Palmer  (e);  Smith  v.  Pinoombe  (/). 
The  prayer  of  the  Bill  covered  the  claim  for  an  account  of 
monies  received  by  the  defendant  Hazen  as  Mrs.  Chip- 
man^s  agent.  The  evidence  that  Mrs.  Chipman  understood 
her  rights,  could  not  mean  that  she  knew  it  from  accounts. 
She  should  have  been  informed  of  them  at  the  time  the 
arrangement  was  made.  A  cestui  que  trust  was  never 
barred  by  lapse  of  time  from  asserting  his  rights,  without 
full  knowledge  of  them.  Ddoraine  v.  Brown  (g) ;  Pick- 
ering V.  Loid  Stanford  (A) Smith  v.  Clay  (»)  ;  Story's 
JSq.  <Ar.  §  1520. 

Wrightf  Adv.-General,  and  Jackj  contra.  It  is  not 
necessary  to  dispute  any  of  the  cases  cited  ;  but  they  are 
all  distinguishable  from  the  present  case.  The  evidence 
was  that  of  parties,  who  from  their  relation  to  the  parties, 

(a)  18  Ves.  47.  (b)  S  AtM.  41.  (c)  S  AOc,  88. 

id)tMer.2n.  (§)  t  Sch.  A  L.  m.      {/)  10  JBng.  S.  tiO. 

iff)  t  Bro.  O.  0. 688.  (A)  8  Vea.  880, 688.       (t)  1  Amb.  645. 
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1861.    knew  all  about  the  transactions  between  Mrs.  Chipman 

  and  her  son,  and  there  was  a  remarkable  concurrence  of 

again$t  testimony.  There  was  nothing^  to  shew  that  anything 
Hazkn.  relating  to  her  rights  had  been  concealed  from  Mrs.  Chip- 
man;  but,  on  the  contrary,  there  was  every  reasonable 
presumption  that  everything  was  brought  to  ber  knowl- 
edge, and  that  her  son  took  no  advantage  of  his  knowledge 
or  position.  There  is  no  rule  of  law  that  a  parent  may 
not  make  a  gift  of  property  to  her  son,  or  that  a  parent 
and  child  may  not  agree  to  use  their  property  in  common, 
as  was  done  in  this  case.  The  peculiar  relation  of  these 
parties  did  not  require  that  they  should  deal  *'at  arms' 
length,"  as  was  said  to  be  necessary  in  the  ordinary  deal- 
ings between  attorney  and  client,  and  principal  and  agent. 
It  would  be  most  unreasonable  to  suppose  that  no  account 
had  been  rendered.  How  could  the  heirs  of  Wm.  Hazen 
have  come  to  the  conclusion  they  did  at  the  time  of  the 
partition,  unless  they  had  a  knowledge  of  the  accounts? 
Is  it  probable  that  they  proceeded  upon  mere  guess-work  ? 
The  accounts  were  there,  and  could  have  been  examined 
if  they  desired  it ;  and  the  presumption  must  be,  that  they 
did  examine  them,  and  were  conversant  with  their  rights, 
several  of  them  having  legal  knowledge,  and  understand- 
ing  what  they  were  entitled  to.  From  1824,  to  the  death 
of  Chief- Justice  Chipman  in  1851,  it  does  not  appear  that 
the  accounts  were  ever  called  for.  It  is  not  to  be  pre- 
sumed that  the  heirs  remained  during  this  time  ignorant 
of  the  accounts.  But  if  they  chose,  during  that  period,  to 
acquiesce  in  that  state  of  things,  they  have  lost  tlieir  right 
to  call  for  an  account.  Ciourts  of  Equity  are  bound  to 
yield  obedience  to  the  Statute  of  Limitations,  and  there- 
fore in  general  they  refuse  relief  to  stale  demands,  where 
the  parties  have  slept  upon  their  rights,  and  acquiesced 
for  a  great  length  of  time.  Cholmonddy  v.  Clinton  (a). 
After  a  lapse  of  twenty  years,  the  right  to  call  for  an 
account  ceased;  and  even  after  a  shorter  period,  it  bad 
been  often  refused,  as  in  Champion  v.  Rigby  {b)  and 

(a)  %J.^W.  161.  (6)  1  HUM.  <e  M.  689. 


Roberts 
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Roberts  y.  Tunstall  (a),  where  it  was  refused  after  an  1861. 

acqaiescence  of  eighteen  years.    A  constructive  trust  is   

barred  by  long  acquiescence,  though  the  original  ground  against 
of  ^lief  was  clear,  and  arose  out  of  a  fraud.    Beckford  v.  Haziw. 
Wade  (6).    Mrs.  ChipmarCa  will  is  strong  proof  of 
acquiescence  in  her  son's  conduct,  and  operates  as  a  con* 
firmation  of  all  his  acts.    It  is  clear  she  intended  him  to  ' 
have  all  her  personal  estate,  subject  to  the  payment  of  a 
few  small  legacies.    A  transactioa  originally  invalid  may  ' 
be  confirmed,  and  there  is  ample  proof  of  confirmation  in 
this  case  if  it  is  necessary.    Ohalmer  v.  BrcuUey  (c); 
Morse  v.  Royal  (d);  OockereU  v.  Oholmdy  (e);  1  White 
&  Tad.  L.  C.  141. 

Our.  adv.  vuU. 


Cafiery  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  plaintiff  in  this  suit,  is  the  administrator  with  the  will 
annexed,  of  the  late  Mrs.  Elizabeth  Chipman^  the  mother 
of  the  late  Chief-Justice  Ohipman^  whom  she  had  consti- 
tuted her  sole  executor,  but  whom  she  survived.  The 
defendants  are  the  executors  of  the  last  will  and  testament 
of  the  late  Chief-Justice^.  Mrs.  Elizabeth  Ohipman  was  a 
daughter  and  co-heiress,  with  several  other  parties,  of  the 
Hon.  Wm.  HdzeUj  who  died  in  1814,  intestate,  leaving  a 
large  landed  estate  and  some  personal  pi*operty,  but  who, 
at  the  time  of  his  death,  was  largely  indebted|  and  involved 
in  some  Chancery  suits.  The  late  Ward  Uhipman,  Jun., 
his  grandson,  and  Edwin  Hazen^  took  out  letters  of  admin- 
istration on  his  estate.  The  latter  died  in  the  following 
year  (1815).  License  was  applied  for,  and  obtained,  for 
the  sale  of  the  real  estate,  and  a  considerable  portion  was 
sold  for  the  payment  of  debts ;  and  on  the  coming  of  age 
of  one  of  the  numerous  heirs  in  1824,  a  general  partition 
of  what  remained  was  executed,  with  certain  exceptions 
and  reservations  on  behalf  of  Frederick  Hazen^  who  was 
nan  compos^  for  whom  a  special  provision  was  made.  It 

(a)  4  Ham,  SI7.  (ft)  17  Ves.  97.  (o)  IJ.^W.  51. 

id)  IS  Fet.  805.  («)  I  Rum.  <ft  If.  4S5. 
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1861.    does  not  appear  that  any  examination  of  tlie  accounts  of 

  the  estate  was  made  prior  to,  or  at  the  time  of,  the  parti- 

against  numerous  parties  interested ;  but 

Hazbn.  it  may  be  supposed  they  were  all  in  some  degree  conver- 
sant with  the  general  state  of  the  affairs.  It  may,  more- 
over, be  &irly  presumed,  that  the  parties  interested,  some 
of  whom,  it  is  alleged,  were  intelligent  professional  men, 
would  have  either  acquainted  themselves  with  the  state  of 
things,  or  were  sufficiently  satisfied,  that  the  previous 
proceedings  of  the  administrators  had  been  correct ;  other- 
wise, they  would  not  have  hesitated  to  ask  for  any  infor- 
mation they  might  deem  necessary,  before  giving  an  im- 
plied sanction  to  the  manner  in  which  the  estate  had  been 
administered,  by  the  solemn  and  formal  act  of  executing 
a  partition.  It  is  quite  obvious  that  every  intelligent  per- 
son would  have  understood  that  the  time  for  examining 
and  discussing  the  affairs  of  the  estate  was  before  ^  and 
not  after,  the  estate  had  been  divided  among  the  heirs. 

Any  one  of  the  parties  interested  might  then  have 
required  the  fullest  information,  and  the  rendering  of 
ample  accounts;  might  have  called  for  the  necessary, 
vouchers;  might  have  cited  the  administrator,  if  need 
were,  in  the  Surrogate  Court ;  or  filed,  as  has  now  been 
done,  a  Bill  in  Equity.  None  of  these  courses  appear  to 
have  been  thought  necessary  by  any  party ;  and  while  it 
is  said  by  one  of  the  witnesses,  that  there  was  occasionally 
some  dissatisfaction  expressed,  or  grumbling,^  as  it  is 
called,  in  one  quarter  (but  on  what  particular  subject  does 
not  appear),  the  general  feeling  seems  to  have  been,  that 
of  warm  apd  grateful  approval  of  the  manner  in  which  the 
estate  hra  been  managed.  It  is  certainly  true  that  the 
confidence  reposed  in  the  late  Chief-Justice  was  such  as  to 
account  for  the  taking  for  granted,  without  examination, 
the  state  of  affairs  as  he  represented  them. 

Still,  it  is  a  remarkable  circumstance,  that  from  the 
time  of  the  partition,  up  to  the  time  of  his  death,  in  1851, 
—  a  period  of  over  twenty-six  years,  —  no  one  seems  to 
have  at  all  felt  that  confidence  to  have  been  misplaced ; 
and  if  the  interest  of  the  other  heirs  did  not,  in  the  opin- 
ion 
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ion  of  anj  of  them,  render  it  desirable  to  enter  into  a  1861. 
minute  investigation  of  the  administrator's  accounts,  it  ^^^^ 
would  seem  tolerably  certain  —  apart  frem  all  peculiar  agaiM 
considerations  arising  from  the  admitted  character  and  Hazkn. 
correct  business  habits  of  the  late  Chief-Justice  —  that  his 
mother^a  interest  would  be  sufficiently  safe  in  his  hands. 

It  is  to  be  further  remembered,  that  up  to  the  very 
year  of  the  partition,  the  husband  of  the  late  Mrs.  C%tp- 
man  was  alive ;  and  as  he  was  the  person  entitled  to  call 
for  an  account  of  her  share  of  the  rents  of  the  estate  dur- 
ing his  lifetime,  it  cannot  be  said  that  her  interests  were 
altogether  at  the  mercy  of  her  son.  No  proof  was  given 
of  any  want  of  confidence  between  father  and  son ;  and 
judging  from  the  fact  that  they  always  lived  under  the 
same  roof,  and  from  the  terms  of  the  father's  will,  and  the 
appointment  in  that  will  of  the  son  as  sole  executor,  there 
is  the  strongest  reason  to  suppose  that  he  enjoyed  the 
entire  confidence  of  his  father. 

Mrs.  Ohipman  survived  her  husband  for  twenty-seven 
years ;  and  during  her  widowhood,  and  up  to  the  time  of 
her  son's  death,  it  is  quite  clear,  that  the  management  of 
her  affairs  was  entirely  in  the  hands  of  her  son,  and  his 
subordinate  agents.  She  died  at  the  age  of  eighty-four 
years;  and  having,  under  the  will  of  her  husband,  an 
equal  and  independent  right  with  her  son  in  the  income 
arising  from  her  husband's  estate,  both  real  and  personal, 
she  was  entitled  to  have  from  her  son  a  regular  and  full 
account,  periodically,  of  all  his  receipts  on  her  account ; 
and  there  is  evidence  of  such  an  account  for  several  years 
having  been  made  up  annually  by  him,  though  none  of  its 
having  been  rendered  to  her.  This,  however,  from  the 
drcumstanoes  in  which  they  lived  together,  may  be  fairly 
presumed  to  have  been  done  up  to  the  time  when  the 
account  ceased  to  be  so  kept  (about  the  year  1836),  from 
which  time  separate  accounts  appear  to  have  ceased,  and 
there  is  no  trace  of  any  account  whatever  having  been 
rendered  during  the  lifetime  of  the  late  Chief-Justice. 

It  is  mainly  in  regard  to  the  period  lying  between  the 
death  of  the  late  Mr.  Justice  Chipman^  and  that  of  his 
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1801.  eon,  whom  the  defendants  represent,  that  the  argument ^ 
— " —  which  has  been  very  ably  urged  on  the  part  of  the  plain- 
againti  applies.    The  liability  of  a  confidential  agent,  or 

HizRM.  trustee,  and  personal  representative  of  an  estate,  to 
account,  is  indisputable ;  and  the  right  to  an  account  does 
not  terminate  with  his  life.  It  extends  also  to  his  perso^ 
nal  representative,  against  whom  the  necessary  inquiries 
may  be  prosecuted,  and  satisfaction  against  the  estate 
enforced.  Nor  can  there  be  any  doubt,  that  if,  as  is  con-* 
tended,  the  late  Mm.  Chipman  had,  up  to  the  tinoe  of  ber 
death,  a  right  to  demand  that  her  son  should  render 
to  her  a  full  account  in  the  several  fiduciary  relations  in 
which  he  was  placed,  and  in  which  she  had  an  interest; 
the  same  right  belongs  to  the  plaintiff,  and  may  be  en« 
forced,  as  far  as  circumstances  will  admit,  against  the 
present  defendants,  that  son's  representatives. 

The  answer  to  that  demand  is  of  a  peculiar  character, 
and  arises  out  of  the  nature  of  the  relations  existing 
between  the  mother  and  son  for  a  long  series  of  years, 
terminating,  as  it  is  contended,  in  u  mutual  arrangement 
traced  hack  to  the  year  1836,  whereby  the  several  monies 
of  both  were  merged  into  one  common  fund ;  that  from 
the  time  of  such  arrangement,  to  the  death  of  the  late 
Chief-Justice,  all  formed  such  one  comnoon  fund,  and  that 
all  previous  financial  questions  between  the  two  were  then 
forever,  by  mutual  consent,  set  at  rest. 

It  cannot  be  denied,  that  under  ordinary  circumstances, 
between  principal  and  agent,  a  transaction  of  this  nature 
would  be  regarded,  if  not  with  suspicion,  still  with  great 
watchfulness,  by  a  Court  of  Equity.  The  parties  to  this 
agreement  were,  on  the  one  hand,  an  elderly  lady,  who, 
whatever  her  natural  sagacity  and  judgment,  does  not 
appear  to  have  concerned  herself  with  the  accounts  of  the 
several  transactions,  althoOgh  she  may  have  had  full  capa- 
city for  understanding  them,  but  who,  it  is  evident,  did 
not  attempt,  and  probably  would  not,  if  desired,  have 
attempted,  to  investigate  them.  From  her  unbounded 
affection  and  confidence  towards  her  son,  any  act  which 
might  be  deemed,  even  remotely,  to  imply  distrust  of  him. 
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would  have  been  at  variance  with  the  whole  tenor  of  her  1861. 

life,  as  described  in  the  evidence.   The  other  party  to  this   

arrangement  was  a  person,  not  only  filling,  and  thought  againn 
well  capable  of  filling,  the  various  situations  of  administra-  Hazen. 
tor  to  her  father's  estate,  and  sole  executor  of  her  hus- 
band's will,  but  who  was  also  her  own  sole  personal  and 
confidential  agent,  both  in  legal  and  all  other  matters. 
The  management  and  control  of  all  the  affairs  in  which 
she  was  interested,  was  thus  placed  solely  in  his  hands. 
It  is  true  that,  in  some  respects,  the  defendant,  Robert  F. 
Hazen^  was  employed  in  her  affairs,  and  was  also  a  pro- 
fessional man;  but  it  was  as  the  agent  of  her  son,  and 
through  him  alone,  that  his  mother  employed  the  services 
of  the  defendant ;  and  therefore  such  employment  in  no 
way  interfered  with  the  strict  relations  of  confidence  which 
existed  between  the  mother  and  son,  nor  in  any  way  les- 
sened or  militated  against  the  influence  of  the  latter.  The 
evidence,  therefore,  not  only  presents  a  case  where  the 
principal  and  agent  were  not,  as  it  is  technically  termed, 
at  amuf  lengthy  but  which  affords  no  positive  proof  of  the 
exact  circumstances  or  inducements  under  which  the 
arrangement,  which  appears  to  have  been  made  about 
1836,  and  which  was  thenceforward  acted  on,  took  place. 
If,  therefore,  looking  at  the  whole  evidence,  there  is 
any  reason  to  suppose  that  undue  advantage  was  taken  by 
the  late  Chief- Justice  of  his  position,  and  of  the  confidence 
reposed  in  him,  and  that  he  kept  his  mother  in  ignorance 
of  what  was  necessary  to  be  known  for  her  own  protection  ; 
or  indeed,  with  a  sinister  view  to  his  own  advantage,  kept 
back  from  her  any  information  as  to  her  affairs,  which 
may  be  supposed  likely  to  have  induced  her  to  have 
abstained  from  merging  her  separate  income  in  his ;  or  if, 
again,  the  arrangement  then  made,  apparently  for  their 
mutual  convenience,  was  unreasonable  in  itself,  and  such 
as  to  afford  a  suspicion,  from  the  superior  benefit  gained 
by  him,  that  undue  advantage  had  been  taken  of  the  influ- 
ence which  he  undoubtedly  possessed ;  we  should  not  say 
that  the  mere  length  of  time  which  has  elapsed  since  this 
arratigemeat  was  adopted  between  them,  would  be  of  itself 
7  Buffident 
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1861.    sufficient  to  bar  as  full  and  searchiug  an  Investigation  as 

  the  present  state  of  affairs  would  admit  of.    But,  after 

agaifut  cBTefvAly  examining  the  evidence,  we  feel  bound  to  say, 
Hazkn.  that  we  can  discover  no  ground  for  suspicion  or  objection 
in  any  of  these  respects.  The  confidence  reposed  by  the 
mother  in  her  son,  seems  to  have  been  shared  by  others, 
who  cannot  be  supposed  to  have  been  unduly  biased  so  as 
to  neglect  their  own  rights ;  viz.  by  the  large  and  intelli- 
gent connection,  interested  in  the  Hazen  estate,  several  of 
whom  were  peculiarly  qualified  to  form  a  judgment  on  all 
the  doings  of  the  administrator,  and  must  have  been  quite 
aware  of  their  title  to  the  fullest  investigation  of  its  afl^irs. 
By  them,  general  satisfaction  was  expressed  at  the  able 
management,  which  had  secured  to  them,  at  the  expense, 
too,  of  unusual  personal  responsibility  assumed  by  the 
administrator  in  the  sale  of  the  estate,  a  result  which 
appears  to  have  exceeded  their  expectations,  in  the  general 
distribution. 

With  regard  to  Mrs.  Chipman  herself,  there  is  no  rea- 
son to  suppose  that  she  was  not  quite  aware  of  the  general 
position  of  the  affairs  of  both  her  father's  and  husband's 
estate.  Her  own  judgment  in  the  management  of  affairs 
was  looked  up  to  with  respect,  and  she  was  not  only 
advised,  but  constantly  advised  with,  by  her  son;  and  if 
she  did  not  trouble  herself  more  particularly  as  to  the 
accounts,  no  doubt  she  advisedly  consulted  her  own  ease 
and  comfort  therein,  and  felt  satisfied  that  all  things  were 
managed  wisely  and  justly.  With  regard  to  the  arrange- 
ment made  after  1836,  of  having  thenceforth  a  common 
purse  between  her  and  her  son,  and  thereby  dispensing 
with  the  necessity  of  keeping  separate  accounts,  it  cannot 
but  bo  considered,  when  attentively  regarded,  as  a  very 
natural  proceeding ;  and,  coupled  with  the  circumstance  of 
their  having  occupied  a  common  home  ever  since  her  hus- 
band's death,  a  very  desirable  one  for  her;  contributing 
highly  to  the  happiness  of  her  life,  and  enabling  her  to 
enjoy,  with  little  interruption,  the  society  of  her  only 
child,  as  long  as  they  both  lived.  Weighing  the  mutual 
advantages  derived  by  mother  and  son  in  a  pecuniary 

point 
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point  of  view,  it  is  impossible  to  say  that  her  son  had  any  1861. 

advantage  over  her.    It  is  evident  that  the  income  t©   : 

which,  after  the  death  of  her  husband,  she  would  have  agminH 
been  entitled,  though  sufficient  for  respectable  mainte-  Hazkn. 
nance,  was  by  no  means  large ;  and  that,  without  trench- 
ing upon  the  landed  property  derived  from  her  father's 
estate  (which  she  appears  to  have  intended  for  Mrs. 
Smith) ^  she  would  have  found  it  barely  enough  for  a  very 
moderate  style  of  living.  Whereas,  by  maintaining  a 
single  household,  she  was,  in  effect,  made  the  sharer  of  her 
son's  largo  official  income  during  his  life,  and  having 
at  her  command  the  various  conveniences  of  servants, 
horses  and  carriages,  and  the  style  of  a  handsomely 
appointed  household,  to  which  long  use  had  accustomed 
her.  She  therefore  secured  to  herself  every  object  in  life 
which  was  of  value  to  her ;  and  there  is  abundant  evidence 
that  under  this  arrangement,  the  days  of  her  widowhood 
were  passed  in  perfect  harmony  with  the  son  in  whom 
her  regard  and  affection  centred.  Had  Mrs.  Chipman 
sought  the  independent  advice  of  any  sagacious  profes- 
sional friend  who  could  fully  enter  into  her  feelings, 
having  at  the  same  time  due  regard  to  her  pecuniary 
interest,  would  he  have  hesitated  to  recommend,  for  her 
sake,  an  arrangement  like  that  which  was  so  happily 
adopted  ? 

The  provisions  of  Mrs.  GhipvMiris  will,  made  in  1848, 
evidently  under  the  idea  that  her  son  would  survive  her, 
are  quite  consistent  with  the  arrangement  under  which 
they  bad  been  living  for  so  many  years,  and  manifest  her 
intention,  that  with  respect  to  all  her  property,  the  purse 
which  had  been  common  during  the  joint  lives*  of  herself 
and  her  son,  should  be  entirely  his,  after  her  death,  as  long 
as  he  lived.  The  devise  of  so  valuable  a  property  to  Mrs. 
Smithy  with  the  approval  of  her  son,  certainly  shews  that 
he  exercised  no  undue  influence  over  her,  or,  that  property 
would  hardly  have  been  allowed  to  have  been  alienated 
from  his  disposal,  by  the  will.  Such  being  the  peculiari- 
ties of  the  case ;  without  disturbing  those  general  principles, 
which  it  is  most  important  to  maintain ;  it  appears  to  us  to 
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1861.    be  clearly  an  exceptional  one,  and  distinguishable  from 

  any  of  the  numerous  cases  cited  during  the  argument,  in 

^o^fnrt^  which  accounts  of  transactions  long  standing  have  been 
HAZB17.  directed.  The  principle  is  well  laid  down  in  1  Story's 
Eq.  Jur.  §  218,  in  regard  to  the  various  fiduciary  rela- 
tions which  he  enumerates  :  In  these  and  the  like  cases, 
the  law,  in  order  to  prevent  undue  advantage  from  the 
unlimited  confidence,  affection,  or  sense  of  duty,  which 
^'the  relation  naturally  creates,  requires  the  utmost  good 
'*  faith  {ubenima  fides)  in  all  transactions  between  the 
parties."  And  the  rule  which  the  author  deduces  from 
this  principle  is,  that  if  there  is  any  misrepresentation, 
or  concealment  of  any  material  fact,  or  any  just  sus- 
picion of  artifice  or  undue  influence.  Courts  of  Equity  will 
interfere,  and  pronounce  the  transactipn  void.  Where, 
however,  a  careful  survey  of  the  whole  case  in  all  its  vari- 
ous bearings,  leads  to  but  one  conclusion,  namely,  that  the 
transaction  is  free  from  any  tinge  of  fraud  or  misrepre- 
sentation ;  that  the  course  of  action  of  the  cestui  que  trust 
is  the  deliberate  act  of  a  person  competent  to  form  a  just 
opinion ;  and,  moreover,  that  it  is  not  in  itself  unreason- 
able, but  such  as,  under  the  circumstances,  would  be 
prompted  no  less  by  sound  wisdom  and  discretion,  than 
by  family  affection,  —  the  Court  will  not  interfere. 
Family  arrangements  of  this  nature  stand  upon  a  differ- 
ent footing;  and  when  freely  entered  into,  for  suflicient 
private  reasons,  will,  on  tliat  very  account,  be  respected ; 
where,  between  strangers,  transactions  of  the  like  nature 
would  be  differently  viewed.  While,  therefore,  the  most 
scrupulous  vigilance  is  exercised  to  detect  fraud,  imposi- 
tion, or  the  undue  exercise  of  influence  for  sinister  pur- 
poses, the  Court  recognizes  and  countenances  arrangements 
fairly  made  among  relatives,  for  the  peace  and  comfort  of 
families.  This  is  clearly  stated  in  tho  case  of  Hoghton  v. 
Hoghton  (a),  cited  at  the  Bar ;  although,  in  that  case,  in 
which  a  father  had  obtained  from  his  son,  immediately  on 
coming  of  age,  a  deed,  securing  advantages  to  the  former, 
at  the  expense  of  the  latter,  under  circumstances  which 

(•)  UBaav.m 
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the  Court  considered  as  invalidating  the  transaction,  from  1861. 

undue  advantage,  the  Master  of  the  Rolls  thought  right  to   

set  aside  the  transaction ;  he  lays  down  the  general  doc-  againwt 
trine  in  these  terms :     In  transactions  between  members  Hazbn. 
of  the  same  family,  even  though  that  relation  subsists 
between  them,  from  whence  the  Court  will  infer  the  moral 
certainty  of  considerable  influence,  and  the  probability 
^*of  its  having  been  exercised;  yet  if  the  transaction  be 
*^  one  that  tends  to  the  peace  or  security  of  the  family,  to 
the  avoiding  of  family  disputes  and  litigations,  or  to  the 
**  preservation  of  the  family  property ;  the  principles  by 
which  such  transactions  must  be  tried,  are  not  those 
applicable  between  strangers,  but  sueh  as,  on  the  most 
comprehensive  experience,  have  been  found  to  be  most 
**  for  the  interest  of  families.'' 

Looking,  then,  to  the  division  of  the  Hazen  estate, 
which  took  place  in  1824,  and  the  general  satisfaction  of 
all  parties  interested  in  that  estate,  with  the  conduct  of 
the  late  Chief-Justice ;  at  the  fact  that,  as  well  previous 
to  his  father's  death  as  afterwards,  there  was  to  mother 
and  son  but  one  home ;  that  for  a  period  of  fourteen  or 
fifteen  years  before  his  own  death,  there  was  but  one 
purse ;  that  every  attention  was  paid  to  every  wish  of  his 
mother;  and  that  there  is  no  trace  of  dissatisfaction  on 
her  part,  either  in  his  lifetime  or  after  his  death ;  —  look- 
ing, moreover,  at  the  nature  of  the  disposition  of  her 
property  by  her  will,  made  in  the  lifetime  of  her  son,  by 
which, —  while, with  his  approbation,  a  liberal  provision  was 
made  by  the  ultimate  devise  of  her  whole  paternal  estate 
to  Mrs.  Smithy  and  some  trifling  legacies  were  bequeathed  to 
others,  —  it  is  proved  that  her  son  was  the  sole  object,  for 
whom  money  was  of  any  value  to  her ;  —  it  appears  to  us 
established  beyond  a  doubt,  that  the  arrangement  of  1836, 
acted  on  to  the  time  of  the  late  Chief-Justice's  death,  put 
an  end  to  all  right  to  an  account,  on  her  part.  We  are 
therefore  of  opinion,  that  the  learned  Judge,  before  whom 
this  case  was  heard,  took  a  right  view  of  the  case ;  and 
that  his  decree  should  be  affirmed,  and  this  appeal  dis- 
missed. 

Notbinf^ 
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1861.       Nothing  was  said  at  the  argument,  on  either  side,  on 

  the  question  of  costs.    Considering  the  relative  position 

^^i^  of  the  parties  interested,  the  very  peculiar  and  exceptional 
Hazrn.    character  of  the  case,  and  the  absence  of  any  written 
agreement  or  other  document  establishing  or  explaining 
the  important  arrangement  of  1836,  we  think  the  appeal 
should  be  dismissed  without  costs. 

Appeal  dismissed  without  costs. 


Doe  on  the  Demise  of  JAMES  and  Wife,  against 

Mclaughlin. 

Acommis.  TTj^JECTMENT  tried  before  Parker,  J.,  at  the  last 
ftSm^the^Su-  wiJ  King's  circuit.  A  commission  had  been  issued 
ofttSsFro^  under  the  Act  5  William  IVy  c.  34,  for  the  examination 
ez^minaUon  witnesses  in  Ireland^  in  which  the  lessors  of  the  plaintiff 
named,  Hugh  James  and  Heatly  W.  his  wife.  The 
piSnUft  were  returned  with  the  commission  were  not  annexed 

named "Jltt^A  to  it,  and  were  entitled  *'  In  the  Supreme  Court  of  Nova 
HeaOy  W.,       Scotia^*'  and,  in  the  title  of  the  cause,  the  female  lessor 
inSe'del^Bi-    was  called  ''HeaOy  Ann:' 
were^iSwed!    ^  verdict  having  been  found  for  the  plaintiff, 

In  Michadrms  term  last,  A.  R.  Wetmore  obtained  a 
preme  Court  ' 

of  Nova  Sco-  rule  nisi  for  a  new  trial,  on  the  ground  that  the  commis- 

(ia,^andiii      .  ,  ,       •    .  , 

ttie titieof the sion  was  improperly  admitted  m  evidence. 

male  plaintiff     Jack  now  shewed  cause.    The  demise  of  the  wife  might 
""Heat^f       be  struck  out.    The  real  plaintiff  is  John  Doe,  and  the 
toat  t^e^epo- '^'^sor  of  the  plaintiff  is  only  named  to  shew  from  whom 
noih!^^^^  title  is  derived.    If  any  one  of  the  lessors  of  the 
dcn^^°*^*"  plaintiff  is  proved  to  have  title,  he  can  recover.    If  there 
is  a  mistake  in  the  name,  it  is  an  act  of  the  officer  of  the 
Court ;  and  the  objection  being  technical,  the  Court  will 
not  allow  the  mistake  to  prejudice  the  plaintiff.  [Rrr- 
OHiE,  J.    We  may  have  a  moral  assurance  that  it  is  a 
mistake ;  but  the  question  is,  whether  we  can  say  the  evi- 
dence 
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dence  was  taken  in  the  suit  in  which  the  commission  1861. 
issued  ?]  The  commissioner  returns  by  indorsement  that  ^^^^^ 
the  evidence  was  taken  by  virtue  of  the  within  commis-  James 
••sion":  that  gets  rid  of  the  difficulty  about  the  words  ^^^^^^ 
^^Nova  Scotia^^  which  are  surplusage.  un. 

A.  B.  Welmore^  contra.  The  depositions  should  have 
been  annexed  to  the  commission.    The  words  of  the  Act, 

together  with,"  mean  attached  to."  The  commission 
is  in  the  name  of  Heady  W.  James.  It  is  only  in  such  a 
suit  Uiat  the  evidence  could  be  taken.  This  is  a  diflferent 
Court  and  a  different  cause. 

Carter,  C.  J.  I  think  the  objection  is  substantial,  and 
cannot  be  got  over.  It  appears  on  the  face  of  the  com- 
mission, that  the  evidence  was  taken  in  a  different  cause. 

Ritchie,  J.  I  should  be  glad  to  help  the  plaintiff, 
if  I  could ;  but  I  cannot  get  over  the  fact  that  the  Statute 
only  authorizes  the  commission  to  issue  in  a  particular 
cause.  Here  it  appears  the  evidence  was  taken  in  a  cause 
between  different  parties,  and  in  a  suit  pending  in  Nova 
Scotia. 

Per  Curiam^  Rule  absolute. 


WETMORE  against  LEVY— In  Error. 

A RULE  nisi  having  been  granted  to  set  aside  the  it  if  not 
scire  facias  ad  audiendum  errores;  the  seryiceTscUfiJad^ 
thereof;  the  rule  to  join  in  errors ;  and  the  rule  for  judg-ghouidlSsIw 
ment  (a)  for  irregularity;  on  the  several  grounds  stated ^JJJ®j*^ich 
hereafter  in  the  judgment  of  the  Court,  —  ^f*^  of 

y.  ^  error  is  re- 

A.  L.  Palmer  shewed  cause  in  Michaelmas  term  last,  ^rnabie. 

If  the  service 
of  the  8cU  fa. 

(a)  On  the  first  day  of  Trinity  term  last,  Fraser  moved  for  a  rule  for  judg-  Pf 
ment  in  this  case,  on  an  affidavit  sUting  the  service  upon  the  defendant  of  the  J^J^Sj'iIt' 
Msignment  of  errors,  and  the  rule  to  plead  or  join  in  errors,  and  that  the  ceedines  are 
defendant  had  not  pleaded.  But  the  Court  refused  to  make  any  rule,  or  to  irregular, 
csxpraa  any  opinion  whether  a  motion  for  the  rule  wi^s  necessary ;  telling  the  jJ^J?  q^a 
coonael  that  he  most  act  upon  his  own  responsibility  in  entering  a  rule.        xo  perfect 

service. 

and 
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issued?]   The  comraissioLrr  *^ru~ir  i«"  . .  .n-. 
the  evidence  was  taken    *:v  Tjr:u'       Lr  ' 
•'sioir.-  that  gets  rid  of  zzfi  iiiciLr-  : 
"Xova  Hcofia^'-  which  are  fzr:*  i^»v^\ 

A,  R,  We())iar€j  contrm.    T'li*  ien       :^  _ 
^mn  annexed  to  the  cumiLl»?i':  i.    Tit-  t. 
•'together  with,"  mean     i:Liiia«ri  »». "  7^r 
is  in  the  name  of  IleaOy  W.  I:  *  . 

•^uitthat  the  evidence  couM  b»i  ".i-i.t.'i. 
Court  and  a  diflferent  cau^e. 

Carter,  C.  J.    I  think  ti«  i.-fe-ni  :  .    .  r 
t'lnnot  be  got  over.    It  apj^ran  m 
nii^sion,  that  the  evidence  wi*  -ax»f:  ^  ^ 

RiTCHiE,  J.    I  should  be  r^i  - 
if  I  could ;  but  I  cannot  get  oT^r  itr 
only  authorizes  the  commissi'.  . 
cause.  Here  it  appears  the  eriitij^ 
fietwcen  different  parties,  and  ii.  i 

Ptr  Curiam^  ^ 
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1861.    and  cod  tended  that  the  rule  was  proper!}''  entitled,  and 

  might  be  taken  out  at  any  time.    In  Gilbert  v.  Sayre  (a) 

against       issued  after  a  lapse  of  nine  years.   In  order  to  set  aside 
Levy,     the  service,  it  was  necessary  to  shew  that  the  defendant 
had  not  received  the  copy.    The  objection  had  been 
waived  by  the  defendant's  attorney.    Arch.  Pr.  1216 ; 
Tidd,  1225  ;  Giles  v.  Hemming  (6). 

Allen,  contra^  contended  that  the  scire  facias  was  a 
necessary  proceeding  to  bring  the  defendant  into  Court,  and 
unless  it  issued  of  the  same  term  of  which  the  writ  of  error 
was  entitled,  the  proceedings  were  discontinued.  Tidd^ 
1230;  Fitzh.  Nat.  Brev.  20;  Moseley  v.  Cocks  (c) ; 
Lynch  V.  Goot  (d).  The  service  of  the  scire  facias  was 
insufficient  for  want  of  a  Judge's  order,  under  the  Act  2 
William  IV,  c.  20,  §  3.  No  act  of  the  attorney,  before 
the  sdre  facias  issued,  could  be  a  waiver  of  this  objection. 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.    A  rule  nisi  was  obtained  in  this  case  to  set  aside, — 

1.  The  scire  facias  ad  audiendum  errores. 

2.  The  service  of  that  writ. 

3.  The  rule  to  join  in  errors ;  and, 

4.  The  rule  for  judgment. 

It  appeared  by  the  affidavit  upon  which  the  rule  was 
obtained,  that  there  was  on  the  files  of  the  Court,  a  writ 
of  error  returnable  in  Fdrraary^  1860 ;  also  an  assignment 
of  errors,  entitled  of  Hilary  term  last,  indorsed,  The 
^<  defendant  will  appear  and  plead  and  join  in  error,  in  four 

days,  or  judgment,  28th  May^  1860  " ;  also  a  scire  facias 
ad  audiendum  errores^  issued  the  24th  January,  1860, 
which  had  been  set  aside  for  irregularity  [see  4  AUen^ 
502]  ;  also  another  writ  of  scire  facias  ad  audiendum 
errores,  issued  2d  June,  1860,  and  returnable  the  second 
Tuesday  in  June,  then  instant;  and  to  this  writ  were 
attached,  two  affidavits  of  service,  shewing  that  the  ser- 

(a)  2  Allen,  613.  (&)  6  DawL  825. 

(e)  Garth.  4a  '  (d)  8  Salk.  144. 

vice 
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vice  was  effected  on  the  8th  Jiine^  by  leaving  a  copy  of  1861. 

the  scire  facias  with  one  Thomas  Richardson^  a  member   

of  the  family  where  the  defendant  boarded  ;  but  that  there  againtst 
was  no  order  of  the  Court,  or  a  Judge,  to  make  such  ser-  Levy. 
vice  good.    No  appearance  was  filed  by  the  defendant. 

No  authority  has  been  shewn,  supporting  the  position 
that  the  scire  facias  ad  audiendum  eirores  should  issue  of 
the  term,  at  which  the  writ  of  error  is  returnable,  and  of 
which  the  assignment  of  errors  is  entitled. 

The  scire  facias  in  Lynch  v.  Coot  (a)  was  a  scire  facias 
quare  exeautionein  nan, 

Mr.  Tidd  (1164,  5)  says,  it  was  formerly  holden,  that, 
after  the  record  was  certified,  the  plaintiff  must  have 
assigned  errors,  and  sued  out  scire  facias  ad  audiendtim 
ei^rores^  in  the  same  term,  or  the  term  after  the  record  was 
certified,  otherwise  the  whole  matter  was  discontinued; 
but  that  it  has  been  since  determined  otherwise  (3  ISalk. 
145).    The  next  objection  to  the  scire  facias  is,  that  the 
service  is  void  for  want  of  a  Judge's  order.    And  we  think 
this  objection  fatal.    In  the  Act  2  Wm,  IV,  c.  20,  §  3, 
it  is  provided,  *'  that  in  cases  where  the  service  of  scire 
facias  is  not  personal,  it  shall  not  be  deemed  good  ser- 
vice  without  the  order  of  the  Court,  or  a  Judge  of  the 
•*  Court,  from  which  the  writ  has  issued,  upon  reading 
**  the  affidavit  of  service."    No  such  order  was  obtained, 
nor  has  the  defendant  in  error  entered  any  appearance. 
It  is  contended,  on  behalf  of  the  plaintiff,  that,  as  Mr. 
James  gave  his  receipt  for  the  costs  on  setting  aside  a  for- 
mer scire  facias  and  assignment  of  errors,  and  signed  him- 
self   Attorney  for  Defendant  in  error,"  it  cannot  be  now 
objected  that  no  J udge's  order  was  obtained  to  make  the 
service  good.    But  the  service  objected  to  was  made  after 
that  settlement ;  a  new  scire  facias  was  issued  and  required 
to  be  served  according  to  law,  and  no  previous  action  of 
Mr.  James,  as  attorney  for  the  defendant  in  error,  could 
*^ve  superseded  the  necessity  of  a  legal  service  of  the  sub- 
sequent scire  facias,  and  it  does  not  appear  that  he  accepted 
1   wrvice  of  the  new  assignment  of  errors.    The  cases  of 


(a)  3  Salk,  144. 


PWllips 
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1861.    Phillips  V.  Emell  (a)  and  Giles  v.  Hemming  (6)  do  not 

  support  tho  position  tliat  the  defendant  should,  in  this  case, 

against  shew  by  affidavit,  that  ihe^scire  facias  did  not  come  to  his 
Levy,  knowledge.  In  those  cases,  the  regularity  of  the  affidavit 
of  personal  service,  in  the  first  instance,  on  the  part  of  the 
plaintiff,  was  assumed,  and  the  case  went  upon  that  assump- 
tion. In  the  former,  Aldersm,  B.,  says,  "  If  the  affidavit 
"  on  which  this  judgment  was  signed,  was  not  in  the  ordi- 
**  nary  form,  stating  personal  service  on  the  defendant,  he 
"  should  have  shewn  it  was  not;  and  he  not  having  done 
**  so,  it  must  be  presumed  to  be  in  the  ordinary  form/' 
There,  therefore,  the  defendant  seeking  to  set  aside  what 
WRSjprima  facie  sufficient,  was  called  on  to  deny,  not  only 
that  he  was  personally  served,  but  that  the  copy  came 
to  his  hands,  or  that  he  had  notice  of  it;  **  for,"  says 
Alderson^  B.,  "we  think  his  affidavit  that  he  was  never 
''personally  served  with  it,  does  not  counterbalance 
"the  usual  affidavit  for  the  plaintiff/'  In  this  case,  the 
affidavit  which  was  the  foundation  of  the  subsequent  pro- 
ceedings, shews  that  the  service  was  not  personal,  but 
such  as,  by  the  express  terms  of  the  Act,  could  not  be  good 
service,  unless  made  so  by  the  order  of  a  Judge,  which 
was  not  obtained.  As,  therefore,  there  has  been  no  legal 
service  of  the  scire  facias^  the  rule  to  plead  or  join  in  error, 
and  the  rule  for  judgment,  must  be  set  aside  with  costs. 

Rule  accordingly. 

(6)  laM.A  R,  374.  (c)  6  Dotd,  826. 
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HUMPHREYS  agaimt  SAMUEL  HELMES  and 
Another. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  ^^^'^^^j^^^ 
close,  and  cutting  down  and  carrying  away  trees,  ^^tdnij^^ 
tried  before  Ritchie ^  J.,  at  the  King's  circuit  in  1859.       and  forty 

The  land  on  which  the  alleged  trespasses  were  commit- gw^d  to  h, 
ted,  was  part  of  lot  No.  33,  containing  two  hundred  and  after  whi^° 
forty  acres,  granted  by  the  Crown  to  William  Helmes  in  country!*^  in 
1809,  the  adjoining  lot,  No.  34,  having  been  granted  to  J^Jherfwith- 
his  father,  Henry  Helmes y  at  the  same  time.    The  lots ^^JjjJJJy 
were  surveyed  soon  after  the  grant  issued,  both  Henry ^^^^i^^^^ 
and  WiUiam  Helmes  being  present  at  the  survey.    The  who  conveyed 

to  JiT  in  1S26 

expense  of  the  survey,  and  the  grant  fees  of  both  lots  were  K.  toot  ^  * 
paid  by  Henry  HelmAS^  WiUiam  Helmes  being  at  that  time  il^,^?ut  tim- 
a  minor.    Soon  after  this,  William  Helmes  left  the  Prov- "J^  ^ne  of 
ince,  and  had  not  been  since  heard  of.    In  May^  1812,  ^^^^j*^^®^®*' 
Henry  Hdmes^  the  father,  conveyed  both  lots  to  Joseph  ^"^^^^J^^ 
JSaxtei'.    In  October ^  1825,  Baxter  conveyed  lot  No.  ^^f^^^J^^ 
to  John  King  and  William  Fairweather,  who  had  the  upon  it,  and 
dividing  line  between  the  lots  Nos.  33  and  34,  run  out  to  to  the  plaintiff 
the  rear,  and  carried  on  extensive  lumbering  operations  geygpgi  g^'?® 
on  the  lot;  and  in  February ^  1828,  conveyed  to  G^orge^J^^h^ 
Fairweather^  who  entered  and  cut  down  trees,  and  ni^de 
timber  and  shingles  on  the  land,  liviuff  on  it  about  a  fort- cleared  about 

an  acre  of  the 

night,  while  making  the  shingles ;  and  in  January,  1834,  land,  which 

conveyed  to  the  plaintiffs.   All  these  deeds  of  conveyance  improvement 

made,  and 
commenced 

DQildiog  a  house  in  1836,  when  the  defendant  (the  heir  of  H,)  entered  and  forbade  him :  the 
boQie  was  not  finished,  and  was  burnt  soon  afterwards,  and  the  land  remained  unoccupied 
till  1850,  when  the  plaintiff  built  another  house :  the  defendant  soon  afterwards  entered  and 
cot  trees  upon  the  land,  for  which,  trespass  was  brought. 

HeW,per  Parker,  Wmoe,  and  Ritchie,  JJA  Carter,  C »/.,  and  N,  Parker,  M,  R,,  dissen- 
(*entibu8),  that  ihe  iury  were  properly  directed,  that  if  the  plaintiff,  and  those  under  whom 
SIM  claimed,  entered  under  registered  deeds,  with  defined  boundaries,  with  the  intention  of 
tjuiin^r  t,o^ji4?*v!jion  as  owners,  and  not  as  mere  trespassers  without  any  claim  of  title,  their  acts 
^mi  bti  considered  as  continuous  acts  of  possession  of  the  whole  lot,  and  not  merely  of  the 
P^^  iietually  occupied,  and  that  such  possession,  if  continued  for  twenty  years,  would 
the  defendants' right. 

AcL-i.  which  in  the  case  of  a  person  who  enters  on  land  without  claim  of  title,  may  be 
tr^t*!4l    in^rQ  aets  of  trespass;  may,  when  done  by  a  person  under  cliim  of  title,  be  con- 
acta  of  ownership. 

were 
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1861.     were  duly  acknowledged  and  registered.   Up  to  this  time, 

  the  lot  remained  in  a  wilderness  state  ;  but  soon  after  the 

^njain^^^  plaintiff's  purchase,  she  had  about  an  acre  cleared,  and  in 
iiKLMEs.  1836,  employed 'one  McLeod  to  build  a  log  house  on  this 
clearing.  While  McLeod  was  building  the  house,  the 
defendant,  Samuel  Helmes,  a  brother  of  William  Helmes^ 
the  grantee,  came  upon  the  laud,  and  made  preparations 
for  building  a  house.  McLeod  and  he  forbade  each  other, 
and  Helmet  went  away,  and  it  did  not  appear  that  he 
interfered  with  the  land  again,  for  upwards  of  twenty 
years.  The  house  commenced  by  McLeod  was  not  fin- 
ished, and  was  burnt  in  1838,  and  from  that  time  till  1850, 
it  was  not  shewn  that  any  person  occupied  the  lot,  or  that 
any  fence  was  put  around  any  pail;  of  it.  In  1850,  the 
plaintiff  built  another  house  and  a  barn  upon  the  land,  and 
leased  it  to  one  Carroll  for  six  years  ;  and  during  his  ten- 
ancy, the  defendants  came  to  the  land,  and  forbade  him 
working  on  it.  They  cut  down  a  few  trees  from  the  lot, 
which  they  used  in  building  a  log  house.  For  this  entry 
and  cutting,  the  action  was  brought. 

A  nonsuit  was  moved  for,  ort  the  ground  that  the  pos- 
session was  in  Carroll  under  the  lease ;  but  the  learned 
Judge,  being  of  opinion  that  the  plaintiff  might  bo  entitled 
to  recover  under  the  asportavit  count,  which  by  the  Act 
21  Vict.  c.  20,  §  5,  might  be  treated  either  as  trespass  or 
case,  decided  that  the  question  of  the  carrying  away  and 
converting  the  trees,  by  the  defendants,  should  be  left  to 
the  jury,  the  plaintiff's  counsel  consenting  that  a  nonsuit 
should  be  entered  if  this  question  was  improperly  left. 
In  his  direction  to  the  jury,  the  learned  Judge  said,  that 
if  the  plaintiff  had  by  herself,  or  by  those  under  whom  she 
claimed,  twenty  years  clear  and  continuous  possession  of 
the  lot,  she  had  made  out  a  title,  and  could  recover ;  but 
if  they  were  not  satisfied  of  this,  the  title  would  be  in  the 
defendant,  Samuel  Helmes^  as  the  heir  of  the  grantee,  who 
would,  in  that  case,  have  the  right  to  enter  on  the  land. 
That  the  acts  which  would  constitute  a  continuous  posses- 
sion, might  be  very  different  in  the  case  of  a  mere  tres- 
passer without  title,  or  claim  of  title ;  and  that  of  a  party 

who 


In  the  Twenty-Fourth  Year  of  VICTORIA. 


61 


who  entered  on  property  under  a  registered  deed,  with  1861. 

the  boundaries  defined;  and  in  considering  this  question,   

Humph RKYs 

he  thought  the  deeds  in  evidence  were  material  elements  against 
or  ingredients,  to  be  taken  into  consideration  by  them  in  Helmks. 
determining  the  character  of  the  acts,  alleged  to  constitute 
a  possession  of  the  land  by  the  plaintiff  and  those  under 
whom  she  claimed.  That  if  a  party  entered  on  land  under 
a  registeixjd  deed,  with  defined  boundaries,  and  exercised 
acts  of  ownership,  and  afterwards  conveyed  the  land  to  a 
second  party  by  a  deed  duly  registered,  such  possession 
would  enure  to  the  benefit  of  the  grantee,  inasmuch  as  the 
Act  of  Assembly  made  a  registered  deed  tantamount  to 
livery  of  seisin,  and  if  that  grantee  in  like  manner  contin- 
ued in  possession  by  himself  or  his  grantees,  under  regis- 
tered deeds,  for  a  period  of  twenty  years,  a  jury  might 
find  such  a  continuous  possession  as  would  bar  the  right 
of  the  owner  of  the  laud.  In  applying  these  principles  to 
the  present  case,  his  Honor  told  the  jury,  that  if  they  were 
satisfied  that  the  plaintiff,  and  those  under  whom  she 
claimed,  entered  under  their  deeds  with  the  intention  of 
taking  possession  as  owners,  or  doing  acts  as  owners,  then, 
they  might  find  that  such  acts  were  a  taking  possession  of 
the  lot ;  whereas,  if  they  entered  without  deed  or  claim  of 
pniperty,  the  same  acts  might  be  no  more  than  isolated 
acts  of  trespass,  and  at  any  rate  would  not  be  extended 
beyond  the  actual  occupation.  That  if,  having  so  entered 
under  deeds,  the  plaintiff,  and  those  under  whom  she 
claimed,  continued  to  use  the  land,  and  exercise  such  acts 
of  ownership  *over.  it,  as  persons  having  the  legal  title 
might  be  expected  to  do,  having  reference  to  the  character 
of  the  land,  namely,  whether  wilderness  or  improved  land, 
they  might  find  that  such  acts  were  continuous  acts  of 
possession  of  the  whole  lot,  and  if  continued  for  twenty 
years,  would  bar  the  right  of  Samuel  Helnies,  and  entitle 
the  plaintiff  to  recover  in  this  action. 

Verdict  for  the  plaintiff,  on  the  second  count. 

In  Michaelmas  term,  1859,  George  G.  Gilbert  obtained 
a  rule  nist  to  enter  a  nonsuit,  or  for  a  new  trial,  on  the 

ground 
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1861.  ground  of  misdirectioD,  and  that  the  verdict  was  against 
  the  weight  of  evidence. 

against  ^*  Wetinore  shewed  cause  in  Hilary  term  last. 

HELME8.  Under  the  Act  21  Vict.  c.  20,  §  5,  the  second  count  may 
be  treated  cither  as  a  count  in  trespass,  or  trespass  on  the 
case  (a).  [Parker,  J.  It  is  doubtful  whether  that  act 
means  more  than  this,  that  if  the  plaintiff  frames  his  decla- 
ration in  trespass,  he  can  recover,  though  properly  it 
ought  to  have  been  case.]  The  plaintiff  had  a  right  to 
recover  on  the  asportavit  count,  for  taking  away  the  trees 
after  they  were  cut  down,  for  then  they  became  the  prop- 
erty of  the  owner  of  the  soil.  Ward  v.  Andrews  (6); 
Rose.  Ev.  603.  The  case  was  properly  left  to  the  jury, 
on  the  question  of  adverse  possession.  The  right  of  entry 
of  William  Hthnes  or  his  heirs  is  barred  by  the  lapse  of 
forty  years,  the  utmost  limit  allowed  by  the  Statute  of 
Limitations.  By  the  Act  26  Geo.  Ill,  c.  3,  §  12,  deeds 
and  conveyances,  duly  acknowledged  and  registered,  are 
declared  to  pass  the  lands  and  estate,  and  the  possession 
therein  granted  or  intended  to  be  granted.  Where  a 
party  gets  a  deed  of  land  and  registers  it,  it  is  presumed 
that  he  is  in  possession  of  all  the  land  described  in  the 
deed.  [N.  Parker,  M.  R.  Whether  the  person  who 
gave  the  deed  had  possession  of  the  land  or  not?]  Yes. 
This  has  been  decided  in  JN^ova  Scotia^  in  the  case  of 
Cunard  v.  Irvine  (c).  The  deed  to  Baxter  was  evidence 
of  his  possession.  He  was  not  a  mere  wrong-doer,  but 
entered  under  claim  of  title,  and  his  possession  would 
extend  to  all  the  land  described  in  his  deed.  Adams' 
Eject.  {Tilling.)^  54,  note,  590.  This  is  not  like  the  case 
of  Doe  V.  White  (d),  for  there  the  defendant  entered  as  a 
mere  trespasser,  without  deed,  and  therefore  could  not 
extend  his  possession  beyond  his  actual  occupation ;  but 
the  actual  lawful  possession  of  part  of  a  tract  of  land,  is 
evidence  of  the  possession  of  the  whole.  Jones  v.  WiU 
Hams  (e). 

(a)  S#e  Brown  v.  Thompson  (4  Allen,  228). 
(6)  2  ChU.  R.  636.  (c)  Jame^  B,  31. 

(d)  1  Kerr,  595.  (c)  2  M.  &  W,  326. 

George 
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George  G.  Gilbert ^*contra.    The  title  is  clearly  in  the  1861. 

defendant,  unless  he  has  lost  his  right  by  the  Statute  of   

Limitations ;  for,  being  the  legal  owner,  he  is  presumed  against 
to  be  in  possession,  unless  the  actual  possession  is  proved  Hfxmes. 
to  be  in  another.  Doe  v.  Craft  (a).  There  was  no  such 
continuous  actual  occupation  of  the  land  until  1850,  as 
would  amount  to  a  disseisin  of  the  heir.  A  possession 
taken  in  1836,  and  abandoned  in  1838,  cannot  operate  as 
a  disseisin  of  the  true  owner.  Unless,  therefore,  the 
registered  deeds  operate  as  a  disseisin,  the  plaintiff  has 
made  out  no  title.  How  could  the  deed  from  Henry 
HelmeSj  who  had  neither  title  or  possession,  give  any  right 
to  Baxter?  In  the  case  of  Cunard  v.  Irvine^  Bliss,  J., 
says:  *'A  deed  from  a  person  who  was  never  in  posses- 
**  sion,  and  who  derived  no  title  from  the  Crown,  or  from 
**  one  who  has  been  in  possession,  I  think,  passes  nothing." 
If  Baxtei*  acquired  no  title,  he  could  convey  none.  The 
acts  of  King  and  Fairweather  and  George  Fairweatlm\  in 
cutting  lumber  on  the  land,  did  not  amount  to  a  posses- 
sion, but  were  mere  trespasses .  The  possession  that  is 
capable  of  ripening  into  a  title,  must  be  notorious,  and 
continued  for  twenty  years,  without  entry  or  claim  on  the 
other  side.  Doe  v.  Cochran  (b) ;  Doe  \ .  Mulford  (c); 
Adarn^  Ej.  581.  The  occasional  cutting  timber  on  the 
land,  does  not  amount  to  a  continued  occupancy.  Brax- 
daley.  Speed  (d) ;  Den  v.  Ridley  (e);  Cooper  v.  Smith 
(/).  The  continuity  of  the  possession,  if  there  was  any, 
was  broken  by  the  entry  of  the  defendant  in  1836.  To 
countervail  the  legal  title,  there  must  be  twenty  years 
actual  occupancy,  or  substantial  enclosure  of  the  premises. 
A  cultivation  of  part  for  twenty  years,  with  a  claim  of 
title  to  the  whole,  will  not  give  a  title  beyond  the  portion 
actually  improved.  Adams'  Ej.  590,  592;  Royer  v* 
Benloto  (g).  The  general  doctrine  in  this  country  is,, 
that  where  a  party  enters  without  title,  his  seisin  is  con- 
fined to  his  possession  by  metes  and  bounds :  this  was 

(a)  1  Kerr,  646.  (b)  1  ffayw.  180.  (c)  1  Hayw.  820. 

(d)  1  Mar$h,  106.         (e)  2  N.  Oar.  B.  400.        (/)  9  Serg.  <fe  JB.  26. 
{g)  10  Serg.  db  B.  805. 

settled 
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1861.  settled  in  Doe  v.  While  (a)  and  Doe  v,  Chace  (h).  What 
  is  the  difference  betAveen  an  entry  without  title,  and  an 

UMPUREYS 

against  entry  under  a  deed  which  gives  no  title  ?  The  American 
Helmes.  decisions  as  to  the  effect  of  an  entry  under  a  registered 
deed  are  not  uniform,  and  many  of  them  probably  are 
affected  by  legislative  enactments  in  the  different  States. 
In  Brimmer  v.  Hie  Proprietors  of  Long  Wharf  (c),  it 
was  held  that  the  acts  of  disseisors  were  to  be  limited,  in 
respect  to  the  true  owner,  to  their  exclusive  occupation, 
and  should  not  be  extended  by  construction  according  lo 
their  claims  under  invalid  deeds.  No  doubt  a  different 
doctrine  appears  to  have  been  held  in  many  cases ;  but 
without  knowing  the  exact  facts  in  those  cases,  it  is  unsafe 
to  rely  upon  them  as  authorities  to  establish  the  principle 
contended  for  by  the  plaintiff.  The  doctrine  of  construc- 
tive possession  of  wilderness  land  ought  not  to  be  extended 
beyond  what  the  decisions  in  this  Court  will  warrant. 

Cur.  adv.  vult. 

The  Court  now  delivered  judgment  as  follows  :  — 
WiLMOT,  J.  This  is  an  action  of  trespass,  for  breaking 
and  entering  the  plaintiff's  close,  and  cutting  down  and 
carrying  away  trees,  tried  before  Mr.  Justice  Ritchie  in 
King^s  County.  The  declaration  contained  a  count  for  the 
breaking  and  entering,  and  also  the  asportavit  count.  A 
verdict  w^as  given  for  the  plaintiff  on  the  aajmrtavit  count ; 
and  a  rule  nisi  obtained  to  set  aside  the  verdict,  and  enter  a 
nonsuit,  or  for  a  new  trial ;  on  the  grounds  of  misdirec- 
tion, and  that  the  verdict  is  against  the  weight  of  evidence. 
If  the  direction  of  the  learned  Judge  is  sustained,  there  is 
not  sufficient,  in  my  opinion,  in  the  other  ground,  to  jus- 
tify making  the  rule  absolute  for  a  new' trial. 

This  case  brings  up  a  question  of  great  importance  iu 
this  country,  relative  to  wilderness  land ;  and  that  is, 
whether  any  value  is  to  be  given  to  the  deeds,  in  such  ii 
case,  or  whether  they  are  to  be  thrown  aside,  and  the 
plaintiff's  right  decided  wholly  upon  the  acts  of  possession  ? 


(a)  1  Kerr,  595.  (6)  8  AUeny  601.  (c)  5  Pick.  135. 

If 
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If  the  latter  course  should  be  adopted,  it  is  quite  clear  1861. 
that  no  continuous  possession  in  fact,  for  twenty  years,  was  ^^^^^^^ 
made  out  in  the  plaintiff  and  those  under  whom  she  agaim 
claims.    It  has  been  well  settled,  that  a  meie  naked  pos-  Helmes. 
session  shall  be  limited  by  itself;  for  without  deed,  the 
extent  of  actual  possession  —  the  possesaio  pedis  —  affords 
the  surest  evidence  of  the  extent  of  the  claimant's  right. 

In  this  case,  the  learned  Judge  who  tried  the  case  told 
the  jury,  that  the  acts  which  would  constitute  a  continuous 
possession,  might  be  different  in  the  case  of  a  mere  tres- 
passer without  title  or  claim  of  title,  and  that  of  a  party 
who  relied  on  a  claim  of  possession  under  a  registered 
deed,  with  the  boundaries  defined.  This  direction  accords 
substantially  with  the  doctrine  laid  down  by  Mr.  Justice 
Story ^  as  cited  in  Angdl  on  Limitations ^  499 :  We 
'*  are  entirely  satisfied  that  a  conveyance  of  wild  or  vacant 
land  gives  a  constructive  seizin  thereof  in  deed,  to  the 
grantee,  and  attaches  to  him  all  the  legal  remedies  inci- 
dent  to  the  estate."    In  the  same  book,  p.  429,  it  is  said 
that  **  an  entry  into  possession  of  a  tract  of  land  under  a 
deed  containing  specific  metes  and  bounds,  gives  a  con- 
"  structive  possession  of  the  whole  tract,  if  not  in  any 
adverse  possession,  although  there  may  be  no  fence  or 
enclosure  around  the  ambit  of  the  tract,  and  an  actual 
**  residence  only  on  a  part  of  it"   These  authorities  were 
cited  and  relied  upon  by  the  Supreme  Court  of  ^ova 
Scotia,  in  the  case  of  Cunard  v.  Irvine  (a). 

Conceding  to  the  defendants,  that  William  Helmes  might 
be  considered  in  the  constructive  possession  of  lot  33,  up 
to  the  time  oi  the  deed  from  Baxter  to  King  and  Fair- 
weather  in  1825,  I  cannot  carry  such  constructive  posses- 
sion, past  the  entry  and  possession  in  fact  of  King  and 
FairvmUher  under  the  deed,  in  the  winter  of  1826  and 
1826 ;  for  by  such  entry  and  possession  they  are  deemed, 
in  the  .language  of  Mr.  Justice  Story,    to  have  a  posses- 
sioo  of  the  land  co-«xtensive  with  the  boundaries  stated 
in  their  deed,  where  there  is  no  open,  adverse  possession 
*'*  q{  any  part  of  the  land  so  described,  in  any  other  per- 
(a)  Jomsif  9X. 
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1861.     "  son,"   The  possession  of  King  and  Fairweather  in  1826, 
beinor  therefore  sufficient  to  determine  the  constructive 
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against  possession  of  the  grantee  and  his  heirs ;  when  King  and 
Helmks.  Fairweather  conveyed  to  George  Fairweather  in  1828, 
and  his  deed  was  registered,  I  am  of  opinion  that  the  pro- 
visions of  the  26  Geo.  Ill,  c.  3,  §  10,  applied,  and  made 
such  deed  effectual  for  transferring  lot  33,  and  the  estate^ 
SLud possession  thereof ^ to  the  grantee y  George  Fairweather; 
and  therefore,  long  before  this  action  was  brought,  the 
plaintiff  had  acquired  a  good,  parliamentary  title  to  the 
locus  in  quo. 

1  am  therefore  of  opinion,  that  the  direction  of  the 
learned  Judge  was  right,  and  that  the  verdict  should 
stand. 

Parker,  J.  After  a  very  careful  consideration  of  this 
case,  I  have  come  to  the  same  conclusion  as  that  of  my 
learned  brothers,  Wihnot  and  Ritchie,  that  the  circum- 
stances of  this  case  were  such  as  to  require  the  Judge  to 
leave  the  question  of  possession  to  the  jury,  and  to  war- 
rant their  finding  in  favor  of  the  plaintiff. 

We  cannot  judge  aright  of  this  and  similar  cases,  with- 
out adverting  to  the  state  of  the  country  and  mode  of  set- 
tlement in  its  early  Provincial  period.  As  a  general  rule, 
the  inhabitants  have  their  several  lots  of  land,  which  have 
been  originally  granted  by  the  Crown,  on  each  of  which  a 
unity  of  ownership,  and  a  unity  of  character,  to  some 
extent  at  least,  has  been  stamped  by  the  Crown  in  its 
grant,  and  in  its  preliminary  survey  for  the  grant.  In  the 
case  of  Gaudin  v.  McKilligan  (a),  I  referred  to  some 
authorities  bearing  on  this  circumstance,  and  I  need  not 
repeat  them.  In  most  cases,  the  lots  are  parallelograms 
of  considerable  length,  —  one,  two,  three,  or  more  miles, 
—  with  comparatively  narrow  breadths ;  very  generally  in 
ranges  or  tiers,  and  not  unfrequently  bounded  on  rivers  in 
front,  with  a  continuous  rear  line  parallel  to  the  general 
course  of  the  river,  and  in  other  ranges  or  tiers  bounded 
on  the  rear  line  of  the  river-fronted  lots ;  a  great  part  of 
whieh  lots,  even  to  this  day,  are  only  partially  cleared, 

(a)  2  Men,  m. 
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and  fenced  in  as  far  as  the  clearances  go,  while  the  rear  1861. 

remains  unfenced,  and  in  a  wilderness  state,  the  possession   

of  which  wilderness  is  of  course  not  evidenced  by  the  againtt 
same  acts,  as  those  parts  are,  which  are  cleared  and  culti-  helmks. 
vated,  but  the  enclosure  in  front  by  the  occupants,  has  the 
effect  of  barring  other  persons  from  access  to  the  rear, 
except  over  the  lands  of  adjoining  proprietors ;  and  the 
cutting  of  trees  in  rear,  goes  on,  continuously  or  occasion- 
ally, as  the  wants  or  convenience  of  the  settler  may 
require,  without  interference  from  the  neighbors  or  others. 
There  may  be  defects  in  the  title,  unknown  or  unsuspected 
by  the  settlers,  who  enter  bo7ia  fide  under  registered  deeds, 
specifying  the  numbers  and  boundaries ;  and  any  distinc- 
tion as  to  the  right  resting  on  possession  of  one  part 
of  the  lot,  more  than  another,  is  not  thought  of.  Such 
cases  as  these,  present  a  very  different  aspect  from  those, 
where  entries  are  made  on  lands  by  trespassers,  for  the 
mere  purpose  of  cutting  down  and  carrying  away  the  trees, 
without  other  acts  indicating  the  intent  to  occupy,  and 
can  hardly,  by  the  force  of  any  general  rule,  be  withdrawn 
from  the  consideration  of  a  jury. 

The  case  now  before  us  is  certainly  a  peculiar  one.  The 
plaintiff  does  not  derive  title,  by  deed  from  the  grantee, 
but  claims  under  a  deed  given  by  the  father  of  the  gran- 
tee, in  the  year  1812,  nearly  fifty  years  ago,  and  under 
circumstances  which  I  will  detail. 

The  grantee  paid  nothing  for  the  land,  —  it  was  of  little 
or  no  value  for  the  purposes  of  sale ;  as  at  that  period, 
and  for  many  years  after,  land  was  freely  granted  for  the 
purpose  of  actual  settlement,  by  the  Crown,  without  any 
other  charge  than  the  payment  of  grant  fees  to  the  public 
officer,  and  the  costs  of  survey.  The  grantee,  iu  this 
instance,  expended  neither  pains  nor  labor  nor  money,  in 
the  acquisition  of  the  land ;  his  father,  in  getting  a  free 
grant  from  the  Crown  to  himself  for  one  lot,  procured  a 
grant  to  his  son,  of  the  lot  adjoining,  in  the  expectation 
that  the  son  would  settle  on  it.  Neither  father  nor  son 
had  money  of  their  own,  to  pay  for  the  survey  or  grant 
fees :  that  money  was  advanced  to  the  father  by  one  Joseph 

Baxter.  * 
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1861.    Baxter.    The  son  was  present  at  the  survey  in  1808  or 

  1809,  and  knew  he  misrht  have  the  lot,  and  that  it  was 

against  Surveyed  for  him ;  but  it  was  evidently  then  of  no  use  to 
Helmto.  him,  unless  he  chose  to  settle  on  it.  The  grant  came  out 
shortly  after,  and  bears  date  December  11,  1809,  of  both 
lots,  viz.  No.  34  to  the  father,  Henry  HelmeSj  and  No.  83 
to  the  son,  William  Helmes.  There  is  no  evidence  of  the 
son's  having  ever  gone  on  the  land  after  the  grant,  or 
having  concerned  himself  in  the  least  about  it.  On  the 
contrary,  he  departed  from  the  Province,  having  first 
acquainted  his  father  with  his  intention  to  leave.  The 
father  decided  on  following  his  son,  and  undertook  to  con- 
vey both  lots  to  Joseph  Baxter,  from  whom  he  had  bor- 
rowed the  money  to  pay  fjr  the  fees  and  survey,  attending 
the  grant,  without  which,  the  grant  could  not  have  been 
obtained.  There  can  be  no  doubt  that  the  father  had  the 
power  at  this  time,  of  taking  and  giving  possession  of  both 
lots,  though  his  legal  title  extended  but  to  one.  The 
deed  to  Baxter,  of  bargain  and^sale  of  both  lots,  executed 
and  acknowledged  by  himself  and  his  wife,  bearing  date 
May  29,  1812,  was  duly  registered  in  the  County  Records 
on  May  29,  1813.  The  consideration,  we  may  fairly  pre- 
sume, was  the  payment  of  the  debt  so  incurred  to  Baxter. 
Baxter,  in  October,  1825,  executed  a  deed  of  bargain  and 
sale  of  the  lot,  to  John  King  and  William  Fairweather, 
This  deed  was  duly  acknowledged  and  registered,  in 
1826.  About  twenty-five  years  ago,  the  dividing  line 
between  the  lots  Nos.  33  and  34,  was  traced  from  the 
Cumberland  road  to  the  rear,  where  a  marked  tree  was 
found,  with  a  number  on  it,  indicating  it  to  be  the  boun- 
dary tree.  This  line  had  been  run  and  marked  by  King 
and  Fairweather,  who  carried  on  extensive  operations, 
wherever  they  pleased  on  the  lot,  cutting  and  carrying 
away  logs  and  timber.  The  other  side  line,  between  the 
lot  33  and  the  adjoining  lot,  occupied  by  one  John  Rose, 
was  run  out  to  the  rear  by  Mr.  Fonlis,  a  Deputy  Crown 
Surveyor,  at  the  instance  of  one  Fleming,  who  had  applied 
for  a  grant  of  land  in  rear  of  the  lots  33  and  34.  In 
F^yruary,  1828,  King  and  Fairweather  gave  a  deed  of 
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bugain  and  sale  of  the  lot  33,  to  Oeorge  Fairweaifier,  1861. 

described  as  bounded  on  the  north  by  the  old  Cumberland   

rwid,  and  on  the  west  by  land  occupied  by  Johii  Rose,  against 

This  deed  was  acknowledged  and  registered  on  5th  hrlmes. 

Mwrch^  1828.     George  Fainoeather  entered  under  this 

deed,  cut  down  trees,  and  made  timber  and  shingles  on 

the  land.  He  swore  at  the  trial,  that  he  bought  the  lot,  in 

the  full  belief  that  he  was  getting  a  good  title  to  it,  and 

that  the  acts  he  did  thereon,  were  in  the  exercise  of  that 

supposed  right.    Thus  we  have  proof,  that  thirty-four 

years  ago,  these  acts  were  done  on  the  lot,  the  front  and 

side  lines  of  which  were  surveyed  and  marked,  without 

the  slightest  interference  of  the  grantee. 

In  January y  1834,  Oeorge  Fairweaiher  executed  a  deed 
of  baigain  and  sale  to  the  plaintiff,  then  unmarried.  The 
consideration  mentioned  in  the  deed  was  £80;  but  she 
itated  in  her  evidence,  that  she  paid  about  £100.  That 
deed  was  also  acknowledged  and  registered,  the  day  after 
its  ezeeation.  She  employed  one  Floods  to  cut  and  clear 
three  acres ;  he,  however,  cleared  but  one.  Within  two 
yetrs  from  her  purchase,  she  built  a  log  house  on  the 
clearance ;  that  house  was  acddentally  burnt ;  and  about 
ten  years  before  the  trial,  she  built  another  house  and  a 
htm.  I  should  here  mention  that  the  plaintiff,  after  her 
pnrdiase,  intermarried  with  one  John  Humphries^  who 
died  about  twelve  years  ago ;  and  after  his  death,  viz.  on 
13th /if/y,  1850,  she  gave  a  lease  of  the  lot  to  one  Bernard 
Carroll y  who  was  to  pay  his  rent,  by  clearing  up  a  part  of 
tbe  land.  He  was  a  witness  at  the  trial ;  and  stated,  that 
on  the  line  between  his  lot  and  CampbdVSy  is  now  a  road  cut 
out,  which  is  called  the  Line  road  ;  and  that  after  he  came 
into  possession,  as  the  plaintiff's  tenant,  the  defendant, 
8mud  HdmeSf  a  brother  of  William  Hehnes^  the  grantee, 
with  his  two  sons,  came  to  where  he,  Carroll ^  was  work- 
uig,aiid  fcwbade  him  clearing  on  the  land,  while  he,  Carroll^ 
fabade  their  entry,  and  warned  them  off.  They  cut  and 
i  away  a  few  trees,  and  commenced  building  a  small 
\  on  the  roadside,  partly  on  the  road  running  between 
I  lots  83  and  34.  It  is  for  the  aaportavit  of  these  trees, 
^»  the 
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1861.  the  plaiutiff  has  recovered  iu  this  action ;  and  the  question 
  comes  up,  whether,  admitting  Samud  Helmes  to  be  the 

UMPURIEYS 

against  grantee,  the  learned  Judge  was  justified,  in 

Hrlmes.  leaving  the  question  of  adverse  possession  t9  the  jury,  and 
the  jury  warranted,  in  finding  that  before  this  entry  of  the 
defendants^  the  plaiutifi*  and  those  under  whom  she  claimed 
had  twenty  years  uninterrupted  possession  of  the  lot. 

I  cannot  but  think  the  decision  a  correct  one. 

We  have  a  clear  succession  of  registered  deeds,  and  acts 
of  possession  thereunder ;  and  as  the  registry  was  evidently 
intended  to  be  equivalent  to  livery  of  seisin,  it  is  a  mate- 
rial point  for  consideration,  that  there  was  nothing  to  pre- 
vent either  Joseph  Baxter y  from  1812  to  1825,  or  lUng 
and  FairweatheTy  from  1825  to  1828,  or  George  Fair- 
weather y  from  1828  to  1834,  from  making  a  feoffment  with 
livery  of  seisin ;  and  though  a  feoffment  may  be  made  by 
wrong,  yet  will  it  enure  to  pass  the  possession.  It  is  laid 
down  in  Shep.  Touch.  204,  that  a  man  in  possession  by 
right  or  wrong,  could  make  a  feoffment;  but  there  was 
this  distinction,  that  if  a  man  enter.into  m^  land  by  wrong, 
and  make  a  feoffment  to  a  stranger,  /  being  then  on  the 
Tandy  the  feoffment  is  void." 

The  livery  stated  iu  Co.  Litt.  48,  might  be  done  in  two 
manner  of  ways  :  by  a  solemn  act  and  w^ords  ;  as  by  deliv- 
ery of  the  ring  or  hasp  of  the  door,  or  of  a  branch  or  twig 
of  a  tree,  or  of  a  turf  of  the  land,  and  with  these  or  the 
like  words,  the  feoffor  and  feoffee  both  holding  the  deed 
of  feoffment,  and  the  ring  of  the  door,  hasp,  branch,  twig, 
or  turf,  and  the  feoffor  saying  :  ^^Here,  1  deliver  you  seUnn 
and  possession  of  this  house,  in  the  name  of  all  the  lands  and 
tenements  contained  in  the  deedy  according  to  the  form  and 
effect  of  this  deed'^  Or  by  words,  without  any  ceremony 
or  act ;  as,  the  feoffor  being  at  the  house  door,  or  within 
the  house,  saying :  *'/fere  I  deliver  you  seisin  and  posses- 
sion of  this  housCy  in  the  name  of  seisin  and  possession  of 
all  tne  lands  and  tenements  contained  in  this  deedJ*^ 

The  circumstances  of  the  case  of  Doe  v.  White  (a)  are 
very  distinguishable  from  the  present.    The  only  docu- 

KQ)  1  Kerr,  W6. 
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iotary  evidence  of  title,  put  in  evidence  on  either  side,  1861. 
s  the  grant  of  the  Crown  to  Governor  DesBarresy  of  a   
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ry  large  tract,  of  which  the  land  in  question  was  part,  against 
i  his  will  devising  the  land  to  the  lessor  of  the  plaintiff.  Heuobs. 
e  defendant  produced  no  deed,  nor  shewed  under  what 
cumstances  he  entered  into  possession  ;  there  was  noth- 
f  to  define  the  rear  line  to  which  he  claimed,  but  what 
s  called  the  height  of  land.  That  case  did  not  decide, 
it  there  could  bo  no  adverse  possession  of  land  not 
closed  by  fences,  nor  brought  into  actual  cultivation  ; 
t  that,  if  the  defendant  relied  simply  on  acts  of  posses- 
n,  or  the  cutting  down  and  taking  away  trees  off  of  land, 
which  he  entered  without  deed  or  defined  bounds,  it 
B  not  the  first  act  of  cutting,  that  made  the  commence- 
!nt  of  the  possession,  but  there  must  be  such  a  continu- 
and  extension  of  the  acts,  as  would  clearly  indicate 
5  intention  to  occupy,  and  not  merely  to  trespass,  before 
»  Statute  would  begin  to  run  :  and  these  must  be  judged 
by  a  jury. 

For  these  reasons,  I  concur  in  opinion,  that  the  rule 
)uld  be  discharged ;  though  I  regret  to  find,  that  the 
Igment  will  be  only  that  of  a  bare  majority  of  the 
art. 

S.  Parker,  M.  R,  This  is  not  a  conflict  between  two 
ssessions,  where  neither  pai-ty  can  claim,  except  by 
session ;  but  in  this  case  it  is  an  undisputed  fact,  that 
)  defendant,  Samuel  HdmeSy  was  the  heir  of  the  grantee 
lot  No.  33,  whereof  the  locus  in  quo  is  a  part ;  it  there- 
e  presents  a  very  important  question  affecting  the  titles 
land  in  this  Province. 

[t  appeared  that  in  1809,  two  adjoining  lots  were 
rerally  granted  to  Henry  Helmes^  and  his  son  William. 
ey  were  surveyed  for  them  about  the  same  time,  or 
thin  a  year  of  the  grant.  Both  father  and  son 
ire  present  at  the  survey.  The  right  of  the  Crown,  at 
B  time,  to  grant,  is  not  disputed,  and  the  effect  of  that 
ant,  upon  well  established  principles  of  law,  which  have 
mi  expressly  recognized  in  this  Province,  was,  to  invest 
|l  fiither  and  son,  severally,  with  the  seisin  of  their  re- 
\  spectWe 
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1861.    spectlve  lots.    By  this  grant,  and  without  further  act  on 

  bis  part,  William  Jlelmea  became,  in  the  eyo  of  the  law, 

againH  ^  against  all  the  world,  as  fully  in  possession  of  lot  No. 
helmrb.  33,  which  was  then  in  wilderness,  and  of  every  part 
thereof,  according  to,  and  up  to  the  bounds  of  his  grant, 
as  if  he  had  cleared  and  cultivated,  and  substantially  fenced 
the  whole.  If  any  timber  were  thenceforth  cut,  or  other 
depredation  committed  on  this  lot,  he  would  be  entitled  to 
the  action  of  trespass,  for  the  injury  to  his  possession, 
in  like  manner  as  for  an  injury  to  his  cultivated  field, 
and  to  exercise  every  other  right  of  ownership. 

The  plaintiff  claims  under  a  series  of  registered  deeds, 
and  certain  acts  relied  on  as  acts  of  possession  thereunder, 
and  contends  that  by  means  thereof,  but  at  what  period 
is  not  very  distinctly  stated,  the  defendant,  8amuei 
Helmes,  was  dispossessed,  and  has  remained  so  dispos- 
sessed for  twenty  years,  and  was  therefore  barred  by 
the  Statute  of  Limitations,  and  had  forfeited  his  right, 
at  the  time  of  the  acts  complained  of,  for  which  he  was 
consequently  liable  in  damages,  as  a  ti*espasser,  to  the 
plaintiff. 

The  origin  of  the  plaintiff's  title,  is  a  deed  from  Hetiry 
Helmesy  the  grantee  of  34,  and  the  father  of  William 
Helmes^  dated  29th  May^  1812,  who  by  that  deed,  pro- 
fesses to  convey  to  Joseph  Baxter^  not  only  his  own,  but 
his  son's  lot,  that  now  in  question.  That  deed  was  regis- 
tered in  the  Registry  Office  of  the  County,  and  it  is  to  be 
considered  what  the  effect  of  that  transaction  was,  in  re- 
gard to  lot  33.  There  is  no  evidence  of  any  prior  convey- 
ance, from  the  son  to  the  father,  nor  is  there  any  reasonable 
presumption  of  such  conveyance.  The  son  is  stated  to 
have  been  a  minor  at  the  time  of  the  grant,  and  shortly 
after  went  away.  When  he  became  of  age  does  not 
appear.  It  is  said,  the  grant  fees  of  this  lot  were  paid  by 
his  father ;  and  as  this  is  a  circumstance  to  which  some 
itnportanoe  seems  to  be  attached,  it  is  to  be  considered 
what  is  its  value.  Suppose  the  fact  to  be  so,  and  that 
William  Helmes  had  been  a  stranger,  mstead  of  the  soa  of 
Hmry  Helmes^  would  any  presumption  arise  that  any  ri^t 

to 
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to  sell  this  lot  had  passed  to  Henry  Hebnes,  either  by  con-  1861. 

veyance  or  relinquishment  of  possession  ?   If  not,  it  is  not  ^.  

easy  to  see,  how  it  can  affect  the  case.  The  payment  of  against 
the  grant  fees  conferred  no  lien,  or  other  right  to  the  land  Helmks. 
it^»elf.  If  it  would  have  no  effect  as  regards  a  stranger, 
still  less  would  it  operate  to  the  disadvantage  of  a  son, — 
the  existence  of  that  relationship  rebutting  any  inference 
that  would  arise  as  between  strangers,  if  such  there  could 
be, —  because  it  would  be  considered  as  an  act  done  in 
discbarge  of  a  moral  duty,  and  referable  to  the  parental 
relation ;  an  act  done  for  the  sou  and  not  for  the  parent 
himself.  The  deed,  therefore,  of  Henri/  HelmeSy  as 
respects  the  lot  of  WiUiam,  was  a  mere  nullity,  and  the 
right  and  possession  remained  in  the  latter  as  before. 
Now,  as  no  right  passed  to  Joseph  Baxter^  by  the  con- 
veyance, so  there  is  no  evidence  that  the  possession 
of  William  Helmes  was  invaded  by  Baxter;  but  without 
any  act  of  possession  on  his  part,  he  executes  a  deed  in 
October^  1825,  to  King  and  Fairweaiher,  who,  about  the 
year  1828,  carried  on  lumbering  operations  on  the  lot. 
Joseph  Baxter y  then,  having  neither  title  nor  possession, 
bat  conveying  by  a  deed,  which  deed  was  also  registered, 
the  question  is,  whether  any,  and  what,  different  effect 
resulted,  other  than  by  the  deed  of  Henry  Helmes  to 
Baxter  f 

Some  cases  have  been  referred  to  in  the  American 
Courts,  giving  an  effect  to  registered  deeds  when  followed 
by  acts  of  possession.    A  great  mass  of  authorities  is 
collected  in  Tillinghasts  edition  of  Adams  on  Ejectment j 
on  the  questions  raised  respecting  adverse  possession,  in 
the  Courts  of  the  different  States  of  the  Union.    It  is  not 
fnirprisiDg  that  in  such  a  great  variety  of  tribunals,  there 
ihonld  have  been  a  want  of  uniformity  of  decision ;  but 
it  is  not  easy,  without  a  report  of  the  cases  themselves,  to 
fonn  any  reliable  opinion  of  them  from  the  mere  marginal 
^bitracts,  with  the  knowledge,  also,  that  the  subject  has 
Wi  frequently  controlled  by  local  legislation,  and  in  some 
^  ttiQ  cases,  the  State  laws  being  expressly  referred  to, 
^  ftre  hardly  able  to  estimate  their  value  as  guides  for  us. 

10  Some 
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1861.       Some  of  the  very  numerous  cases,  where  parties  have 

  claimed  under  a  registered  deed,  do,  at  first  sight,  ascril>o 

against  almost  magical  effect  to  such  an  instrument.  Thus,  in 
Hklmes.  a  case  in  the  State  of  Mainey  The  Proprietors  of  Kenneber 
Purchase \.  Lahoree  (a),  cited  by  liUinghast,  it  is  stated  : 
''If  a  man  enters  upon  land  under  a  registered  deed, 
''  though  from  one  having  no  legal  title  to  the  land,  and 
''has  a  visible  possession,  occupancy,  and  improvement 
"  of  only  a  part  of  it,  such  occupation,  unless  controlled 
"  by  other  facts,  is  a  disseisin  of  the  true  owner,  as  to  the 
"  whole  tract."  This  is  one  of  the  most  prominent  cases 
on  the  subject,  and  states  the  effect  of  a  registered  deed 
as  strongly  as  any.  In  applying  it  to  the  acts  of  King 
and  Fainceather^  in  the  present  case,  we  are  to  consider 
what  were  the  acts  of  visible  possession,  occupancy,  and 
improvement.  Of  these  we  are  wholly  ignorant,  and  we 
may  well  doubt  that  the  fact  of  denuding  the  land  of  the 
timber,  throughout  its  whole  extent,  followed  by  no  act  of 
residence,  enclosure,  clearance,  or  cultivation,  could  be 
properly  deemed  acts  of  improvement.  Then,  again,  it  is 
not  stated  in  the  brief  citation  of  the  case,  whether  the 
person  from  whom  the  deed  was  received,  being  without 
the  legal  title,  had,  or  had  not,  a  previous  possession ;  a 
very  material  point  to  know.  Then,  again,  the  position  is 
not  stated  absolutely  j  but  is  qualified  by  the  words  "  unless 
"  controlled  by  other  circumstances." 

If  it  is  held  in  the  State  of  MaitWy  that  a  person  with — 
out  title  or  possession,  by  giving  a  deed,  can  give  a  char-  — 
acter  to  the  subsequent  acts  of  the  grantee,  so  as  to  extendi 
the  effect  of  operations,  like  those  carried  on  by  Kingam 
and  Fairweather^  to  an  exclusive  possession  in  them,  an<^E 
to  the  extrusion  of  the  true  owner,  it  would  seem  tcj  b^^ 
contradicted  by  many  other  cases  cited  in  the  same  book  - 
and  entirely  at  variance  with  the  rule  laid  down  by  Mr.  Til  — ■ 
linghast  himself.  But  to  whatever  extent  the  case  may  gc^-  - 
we  have  the  reason  of  the  decision  as  to  the  effect  attributec:3 
to  the  registered  deed,  given  as  follows,  in  the  Maine  case  ^ 
namely,  "  because  the  extent  and  nature  of  the  (grantee's  y 

(a)  2  GreerU.  276. 

"  claitici 
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"claim  may  be  known  by  the  inspection  of  the  public  reg-  1861. 

^'w^ry."  This  is  the  only  reason  assigned,  and  has,  it  seems   

to  me,  no  foundation  in  English  law,  —  although  registra-  agaimt 
tion  is  not  unknown,  —  being  established  both  in  York  Hklmes. 
tini  Middlesex,  as  well  as  in  Ireland.  There  is,  however, 
another  Maine  case,  Litde  v.  Megquier  (a),  in  which  it  is 
said,  that  an  entry,  under  registered  deed,  and  payment 
of  taxes,  is  no  evidence  of  a  disseisin  of  the  true  owner, 
unless  the  person  who  has  entered,  has  continued  openly, 
to  occupy  and  improve  it.    Till.  Adams,  54. 

So,  also,  it  is  stated  to  have  been  held  in  one  case,  in 
^nmchusetts,  that  where  a  man  enters  upon  land,  under 
a  deed  duly  recorded,  he  acquires  a  freehold,  either  by 
right  or  by  wrong.  If  by  v.Tong,  it  is  an  actual  disseisin 
of  all  claiming  the  land  under  a  different  title.  Higbee  v. 
Ace  (6).  But  another  case,  also  from  Massachusetts,  is 
cited  thus  {Till.  Adams,  54):  ''And  it  is  also  to  be 
observed,  that  the  acts  of  disseisors  are,  in  respect  to 
*'the  lawful  owner,  or  true  proprietor,  to  be  limited  to  an 
"'Qdual  ouster,  and  exclusive  occupation  of  such  disseisors, 
and  shall  not  be  extended  by  construction,  according  to 
**  their  claims,  under  invalid  deeds,  or  other  conveyances." 
^rimner  v.  The  Proprtetoi*s  of  Long  Wharf  (c). 

THIinghast,  in  p.  579,  lays  down  the  doctrine  of  adverse 
Ptw^ssion,  thus  :  "An  adverse  possession  must  be  hostile 
"in  its  inception;  must  be  marked  by  definite  bounda- 
**rie8;  must  l)e  an  actual  occupancy,  positive,  notorious, 
uninterrupted,  and  continued  for  the  space  required  by 
**the  Statute  of  Limitations,  in  order  to  toll  an  entry." 
Tkia  is  apparently  laid  down  as  the  general  result  of  the 
and  is  put  at  the  head  of  a  division  of  the  subject. 
It  must  bo  marked  by  definite  boundaries."    A  brush 
fence  was  held  insuflicient.    Till.  Adams,  582,  per  Kent, 
C«  J,,  2  Johns.  234.     "  A  naked  possession,  without 
"rights,  is  adversary  only  to  the  extent  of  actual  enclos- 
**iire8.''   2  Bar.  &  Johns.  161.    *'  The  adverse  possession 
*iRittbe  marked  by  a  substantial  enclosure,  and  continued 
^**dwim,  to  render  it  available."    2  Johns.  R.  234.  And 

(«)  %  Greeni.  176.         (6)  5  Mass.  R,  m.         (c)  5  Pick.  135. 
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1861.    in^,  5&5,  citing  PoUs  v.  Oilbert^  it  is  said  by  Waahington^ 

  J.,  as  to  a  roving  possession,    It  is  a  clear  principle  of  law, 

against  ^^'^^  the  rights  acquired  by  the  adverse  possession  of  a 
Hklmks.  disseisor,  or  other,  who  enters  and  retains  possession  by 
''wrong,  can  never  extend  beyond  the  limits  of  the  particular 
spot  to  which  his  possession  was  confined.  If  he  could 
''go  beyond  those  limits,  there  would  exist  no  other  to 
"  circumscribe  his  claims.  He  cannot  resort  to  the  metes 
"  and  bounds  of  the  tract  on  which  he  has  settled »  because 
"  the  legal  possession  of  the  owner  continues  unaffected  by 
"  this  tortious  entry  ;  except  so  far  us  the  actual  adverse 
"possession  has  disturbed  this,  the  legal  owner  is  coii- 
"  structively  in  possession  of  the  whole  tract,  becaune  his 
"title  extends  to  the  whole.  A  wrong-doer  can  claim 
"  nothing  in  relation  to  his  possession  by  construction." 

The  cases  in  general  recognize  a  distinction  as  to  what 
will  amount  to  a  possession^  as  against  a  wrong-doer, 
and  what  will  be  regarded  as  such,  against  the  true  owner ; 
and  many  of  the  cases  which  speak  of  possession  of  part, 
and  claim,  under  a  deed  or  paper,  of  title  to  the  whole,  are, 
probably,  cases  where  neither  party  had  the  legal  title, 
but  the  struggle  was  between  two  mere  occupants. 

The  case  of  Cunard  v.  Irvine,  cited  from  the  J^ova 
Scotia  Reports,  w^as  of  this  nature,  neither  party  proving 
title. 

In  the  total  absence  of  any  English  authority,  recogniz- 
ing such  an  effect  as  is  contended  for,  of  a  registered  deed, 
and  with  the  recollection  that  registry  is  there  held  not  to 
be  notice,  I  think  there  was  nothing  here  established,  in 
the  desultory,  partial,  and  unconnected  acts  proved,  not- 
withstanding the  registry  of  the  deed,  to  oust  the  title  of 
William  Helmes  and  his  heirs  ;  and«that,  therefore,  the  rule 
should  be  made  absolute. 

Carter,  C.  J.  In  this  case,  the  lot  No.  33,  on  which 
the  alleged  act  of  trespass  was  committed,  was  granted  in 
1809  to  William  Helmes;  and  it  is  not  disputed  that  his 
title  under  the  grant,  is  vested  in  the  defendant,  unless  the 
plaintiff  has  acquired  a  title  under  the  Statute  of  Limita- 
tions, by  twenty  years'  possession  in  her  and  those  under 

whom 
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whom  she  claims.   It  does  not  appear  that  William  Hehnes  1861. 

ever  took  actual  possession  of  the  lot,  or  in  any  way   

■  Humph  RiTYs 

interfered  with  it.    Lot  34  was  at  the  same  time  gi-anted  agaimt 

to  his  father,  Henry  Helmes,  who  in  1812  conveys  both  Uklmes. 
lots,  33  and  34,  to  Joseph  Baxter.  In  1825,  Joseph  Bax- 
ter conveys  No.  33  to  King  and  Fairweathe^^  by  deed 
registered  in  1826.  In  the  years  1825  and  1826,  King 
and  FairwecUher  lumbered  on  the  lot  No.  33,  claiming  it 
as  owners;  and  in  1828,  conveyed  it,  by  a  registered 
deed,  to  Oeorge  Fairtveather^  who  lived  on  the  lot  for 
about  a  fortnight,  while  making  shingles  on  it.  In  Janu- 
ary^ 1834,  George  Fairwealher  conveyed  to  the  plaintiff. 
Shortly  after  that  conveyance  to  the  plaintiff,  she  employed 
Palrick  Floods  who  cut  do^vn  about  one  acre  ;  and  about 
nineteen  yeai^  ago,  she  employed  Hector  McLeod  to  build  a 
log  house  on  a  clearing  of  three  or  four  acres.  This  house 
was  not  completed  or  inhabited  ;  and  during  McLeod's 
working  at  it,  Samuel  Helmes,  claiming  under  William 
HelmeSj  commenced  building  a  house  on  the  lot.  He  and 
McLeod  mutually  forbade  each  other  to  go  on,  and  Samuel 
Hdmes  left  the  lot.  The  unfinished  log  house,  commenced 
by  McLeod^  was  burnt  down  in  the  course  of  two  years ; 
and  there  wa«  no  fence  placed  around  any  part  of  th(? 
clearing,  or  any  part  of  the  lot. 

From  that  time  till  1850,  there  is  no  proof  of  any  act  of 
possession  or  occupation  by  any  one.    The  question  then 
strises,  whether  these  facts  establish  such  a  possession  for 
at  least  twenty  years,  as  will  defeat  the  original  title  under 
"the  grant.    Now,  the  general  principles  on  which  the  suf- 
ficiency of  a  twenty  years'  possession  to  defeat  a  previous 
title  depends,  are  well  established,  both  in  the  English 
and  American  Courts ;  but  the  conditions  to  which  those 
principles  are  applicable  may  be  much  varied,  according 
t<)  the  nature  of  the  property  in  dispute.    The  definition 
such  possession,  given  by  Mr.  Justice  Duncan  in 
flaioi  v.  Senseman  (a),  as  cited  with  just  approval  by  the 
able  Editors  of  the  American  edition  of  Smith's  Leadintf 
Co«e«,  vol.  2,  p.  492,  will  be  readily  assented  to  by  all 

r  ■  (a)  6  Serg.  &  Rawle  (Penn.)  H.  21. 
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1861.  lawyers,  whether  Euglish  or  American,  who  have  investi- 
  gated  the  subject,  viz.  that  it  must  be  "  an  actual,  continued, 

UMPIIKBYS 

against  "  visible,  notorious^  distinct^  and  hostile  possession But 
Hrlmrs.  it  can  hardly  be  contended,  that  preciselj^  the  same  amount 
and  description  of  evidence  would  be  necessarj^  to  prove  all 
the  characteristics  of  such  possession,  for  every  description 
of  property.  If  the  property  in  dispute  were  a  dwelling- 
house,  one  would  look  for  evidence  of  its  use  by  constant 
habitation  or  letting  to  others ;  if  a  tract  of  improved  and 
cultivated  land,  by  continued  fencing  or  cultivation.  But 
where  the  property  in  dispute  is  an  extensive  tract  of  wilder- 
ness land,  one  would  not  look  for  evidence  of  inhabiting  or 
entire  fencing  or  cultivation.  What  we  have  to  look  for, 
seems  to  be  this :  such  a  continuance  of  acts,  as  would 
lead  persons  in  the  neighborhood  of  the  property  to  the 
reasonable  conclusion,  that  the  person  doing  them  was  the 
apparent  owner  of  some  definite  property.  Such  a  state 
of  things  continuing  for  twenty  years,  prima  facie  would 
make  him  the  real  owner. 

One  who  has  a  grant  from  the  Crown  to  a  certain  tract 
of  wilderness  land,  by  metes  and  bounds,  need  not  define 
the  bounds  of  that  tract  on  the  land,  because  the  law  does 
that  for  him,  by  virtue  of  the  legal  title  with  which  it 
invests  him  by  force  of  the  grant,  which  by  law  puts  him 
in  possession  of  the  whole  tract  within  the  bounds  therein 
specified.  But  I  cannot  think  a  registered  deed,  which, 
as  far  as  conferring  title  is  concerned,  is  mere  waste  paper, 
can  extend  an  actual  possession  of  a  small  piece  of  land 
within  the  bounds  described  in  such  inoperative  deed,  to 
a  constructive  possession  of  all  the  land  therein  described. 
The  deed  is  entirely  useless  as  a  conveyance ;  why  should 
it  operate  as  a  description,  any  more  than  a  verbal  decla- 
ration of  the  party  that  he  claims  to  be  the  owner,  or  to 
be  in  possession  of  a  certain  tract  which  he  may  describe  ; 
or  than  a  written  notice,  posted  up  at  the  Registry  Office, 
that  he  claims  to  be  owner,  or  in  possession  ? 

Suppose  A  in  the  actual  possession  of  ten  acres,  forming 
part  of  a  lot  of  land  of  one  hundred  acres,  as  described  in 
a  Crown  grant  to  B;  and  that  he  has  no  such  actual  pos- 
session 
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session  beyoud  the  ten  acres,  as,  if  continued  for  twenty  1861. 

years,  would  give  a  title  to  the  hundred  acres  :  can  he,  by   

giving  a  registered  deed  of  the  hundred  acres  to  6\  place  against 
C  in  a  better  position  than  he,  A,  himself  was  in?  Can  Hfxmes. 
he,  by  this  means,  confer  on  O  a  better  title,  or  a  more 
extended  possession,  than  he  himself  had  at  the  time  he 
gave  the  deed  ?  If  A  cannot  do  so,  because  he  has  it  not 
in  him,  how  can  his  deed  do  so?  If,  then,  (7,  under  the 
registered  deed,  only  continues  the  same  actual  occupation 
which  A  had,  how  can  the  registered  deed  extend  that 
possession  ?  And  it  is  by  possession  alone  that  title  is  to 
be  acquired.  Can  any  more  effect  be  produced  by  a  series 
of  registered  deeds  (independent  of  .  acts  of  possession) 
than  was  produced  by  the  first? 

To  Uike  up  the  analogy  of  livery  of  seisin  :  as  livery  of 
seisin  is  the  delivery  of  the  actual  possession,  it  follows 
that  no  person  can  give  livery  of  seisin  who  has  not  at  the 
moment  the  actual  possession.  4  Cruisers  Dig.  103,  citing 
Betiesworth's  ease  (a). 

When  it  is  said  that  livery  of  seisin,  by  the  giving  a 
twig  or  turf,  or  a  part  of  the  land  intended  to  be  conveyed, 
will  avail  for  all  the  land  of  which  the  feoffor  had  the 
power  to  give  livery,  I  think  it  must  mean,  of  which  ho 
had  the  legal  (not  the  mere  physical)  power  to  give  livery  ; 
that  is,  of  land  to  which  he  had  a  title,  or  of  which  he  was 
at  the  moment  in  the  actual  possession. 

With  respect  to  land  granted  by  the  Crown,  we  have 
decided  that  the  grantee  is  in  possession  by  virtue  of  the 
grant,  till  some  other  person  is  in  the  actual  possession 
thereof.  In  the  case  I  have  supposed,  therefore,  B  would 
be  in  possession  of  all  the  hundred  acres  included  in  his 
grant,  except  the  ten,  at  the  time  of  As  deed  to  C;  and 
if  C  does  not  take  actual  possession  beyond  the  ten  acres, 
how  isjB'^  possession  of  the  ninety  acres,  interfered  with 
by  the  registered  deed  from  Ato  C9  Again,  is  not  every 
act  of  (J  on  the  land,  after  he  takes  possession  armed  with 
his  registered  deed  from  A^  a  trespass,  for  which  he  would 
bo  liable  to  B^  the  legal  owner,  in  precisely  the  same 

(a)  1  Bep.  510. 
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1861.    maiiDer  in  which  A  would  have  been  liable  for  the  sanie 

  act,  if  committed  by  him  before  he  gave  the  possession 

^aJ^nT^  and  tlie  deed  to  C? 

Hklmes.  If  the  deed  will  not  alter  the  character  of  the  acts,  how 
can  it  extend  their  operation  ? 

If  the  registered  deeds  can  extend  the  possession  of  a 
part  to  the  whole,  it  must  be  a  constructive  possession  of 
the  part  not  actually  occupied.  But  the  person  having 
the  legal  title  under  the  grant,  is  in  constructive  posses- 
sion of  all  that  is  not  in  the  actual  possession  of  another 
person ;  and  there  cannot  be  a  constructive  possession  ia 
two  persons  at  the  same  time. 

With  respect  to  the  effect  of  a  registered  deed,  which 
has  been  contended  for,  we  look  in  vain  for  any  authority 
in  the  English  Courts,  though  the  question  might  have 
arisen  there,  inasmuch  as  in  some  Counties  in  England 
the  registration  of  deeds  is  necessary.  All  we  do  find, 
which  can  affect  this  question  in  any  way,  is,  that  the  reg- 
istration of  a  deed  does  not  amount  to  notice.  Did  I  find 
that  in  the  United  States  there  had  been  a  uniformity  of 
decision  on  this  point,  I  admit  that  such  decisions  might 
have  been  entitled  to  very  great  weight.  But  the  decis- 
ions in  the  different  States,  and  even  in  the  same  State, 
appear,  on  this  point,  to  be  so  conflicting  with  each  other, 
that  it  is  evident,  to  use  the  words  of  the  Editors  of 
Smith's  Leading  Cases  (vol.  2,  p.  494),  *'  the  subject  is 

not  well  settled." 

Looking  at  the  acts  of  possession,  and  supposing  the 
deeds  would  have  no  effect  in  extending  those  acts,  I  can- 
not think  they  were  sufficient  to  bar  the  legal  title.  There 
is  an  absence  of  any  acts  of  the  parties  under  whom  the 
plaintiff  claims,  by  which  they  themselves  define  the 
bounds  of  what  they  claim,  and  of  continuity  of  possession 
of  any  part, — there  being  intervals  of  years,  during  which 
no  one  appears  to  have  been  in  occupation  of  any  part  of 
the  land  in  dispute. 

In  the  case  of  Cunard  v.  Irviney  in  the  Supreme  Court 
of  Jfova  Scotia^  the  doctrine  contended  for  is  certainly 
clearly  maintained  by  the  late  venerable  Chief-Justice 

Halliburton; 
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Halliburton;  but  I  must  say,  maintaiDed  by  arguments  1861. 

and  authorities  which  fail  to  brinir  conviction  to  my  mind.   

EEuxpiraB^ 

Nor  was  that  doctrine  necessary  for  the  decision  of  thA  against 
case,  which  turned  on  the  insufficiency  of  the  plaintiff's  Helmbs. 
title,  and  not  on  that  of  the  defendants.  ^ 

In  the  absence  of  any  reliai)le  authority,  by  which  I 
could  feel  myself  bound,  I  have  been  obliged  to  rely  on 
my  own  views  of  those  legal  principles  on  whidi  I  think 
this  question  depends;  and  I  must  certainly  regret,  that 
they  are  so  much  at  variance  with  those  of  some  of  my 
learned  brethren  on  this  Bench. 

In  my  opinion,  therefore,  the  rule  for  a  new  trial  should 
be  made  absolute ;  but  as  the  majority  of  the  Court  are  of 
a  different  opinion,  the  rule  will  be  discharged. 

BiTOHiE,  J.  I  adhere  to  the  opinion  I  expressed  at  the 
trial ;  and,  as  at  present  advised,  I  am  not  disposed  to  go 
further.  If  my  ruling  was  correct,  I  think  the  facts  of 
the  case  are  quite  sufficient  to  sustain  the  finding  of  the 
jury. 

Bule  discharged  (a). 

Ca)  See  Doe  d.  Van  Buskirk  v.  Carney,  2  Pugs,  286,  where  this  case  \n 
ezplAined. 


Ex  Parte  KETTLE. 

THIS  was  a  special  case,  ai<gued  in  Michaelmas  ^™^^^^^iQ^ 
last,  as  a  motion  for  a  mandamuH  to  compel  the  AbecoDding, 
appointment  of  trustees  under  the  Revised  Statutes^  c.  Abeemt  ' 
125,  ''Of  Absconding,  Concealed,  or  Absent  Debtors.'' dM^'notaW^ 
The  question  was  whether  a  debtor  who  bad  never  I'esided  ^i^J^J^ 
in  the  Province,  came  within  the  provisions  of  the  Statute,  f^^^^  i^^^ 
i       A  J.  Stniih,  for  the  motion.    The  Act  28  Geo.  Ill,  c. 
^    12,  only  applied  to  parties  who  had  been  in  the  Province 
A   wd  left  it.   Under  the  13  Vict.  c.  54,  which  consolidated 
1  «U  ptevioua  ActB,  the  estates  of  persons  who  resided  out 
I  11  of 
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1861.    of  the  Province,  for  the  purpose  of  preventing  creditors 

  from  obtaining  payment  of  their  claims,  were  made  liable 

Kettle.  ^  seizure.  The  1  Rev.  Stat,  c.  125,  made  an  alteration 
in  the  law,  which  must  have  been  intended  to  include 
cases  like  the  present.  The  words  of  section  3,  depailing 
from  or  residing  out  of  the  Province,"  were  intended  to 
meet  two  classes  of  cases,  namely  :  1st,  where  the  debtor 
has  resided  in  the  Province,  and  left  it;  and,  2d,  where 
he  has  never  resided  in  the  Province.  No  injustice  could 
be  done  by  construing  the  Act  to  apply  to  a  case  like  the 
present.  Section  20,  which  gave  the  benefit  of  the  Act  to 
absent  creditors,  used  the  same  words,  "  residing  out  of  the 
*' Province,*'  The  same  words  in  section  3  must  mean  the 
same  thing,  and  be  construed  to  extend  to  debtors  residing 
out  of  the  Province.  It  is  not  necessary  that  a  creditor, 
to  enable  him  to  participate  in  the  estate,  should  ever  havd 
resided  in  the  Province. 

A.  L.  Palmer^  contra.  This  question  arose  under  the 
Act  13  Vict.  c.  54,  in  Tobin's  case,  where  the  Court  held 
that  the  Act  did  not  apply  to  persons  who  had  never 
resided  in  the  Province.  Under  the  first  Act,  26  Geo. 
III^  c.  13,  a  party  must  have  departed  from  the  Province, 
with  intent  to  defraud  his  creditors ;  the  Revised  Stat- 
tUes  used  the  words  "departing  from,  or  residing  out  of, 
the  Province."  It  contained  a  provision  in  section  12,  about 
the  debtor  returning.  Absence  implies  a  previous  pres- 
ence. The  words  of  section  3,  ''after  an  absence  of  six 
*'  months,"  could  not  apply  to  a  person  who  had  never  been 
in  the  Province.  Could  a  man  be  said  to  "  return  "  to  the 
Province,  if  he  had  never  been  in  it  before  ?  A  man  who 
had  never  been  in  the  Province,  could  not  get  rid  of  pro- 
ceedings against  him  by  supersedeas ^  as  section  12  provides. 
The  form  of  the  petition  for  supersedeas^  states  that  the 
party  is  resident  in  the  Province.  Under  section  10,  a 
party  could  contest  the  debt.  Shewing  that  he  was  not 
an  absent  debtor,  would  involve  both  the  absence,  and  the 
existence  of  the  debt. 

A.  J.  Smithy  in  reply.  The  word  "  return  "  could  not 
apply  to  a  concealed  debtor.    The  forms  could  not  give  a 

construction 
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construction  to  the  Act,  because  they  were  only  in  terms 
applicable  to  debtors  who  had  been  in  the  Province  ;  but 
section  3  made  provision  for  other  cases.  ''Absence"  means 
not  being  present,  and  might  well  apply  to  a  person  who 
had  never  been  in  the  Province.  Although  all  the  sections 
of  the  Act  do  not  harmonize,  there  is  nothing  to  affect  the 
clear  and  grammatical  construction  of  the  third  section. 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.    The  question  in  this  case  is,  whether  a  warrant 
was  rightly  issued  by  Mr.  Justice  Parker.    The  preamble 
of  the  Act  28  Oeo.  III^  c.  2,  states  the  object  to  be,  to 
provide  against  debtors  who  have  departed  from  the  Prov- 
vince,  and  who  may  remain  out  of  it  to  prevent  creditors 
from  getting  hold  of  their  estate.    Section  1  provides  that 
estates,  &c.,  of  persons  who  have  departed^  or  may  depart^ 
from  this  Pro^jincCy  may  be  subject,  &c.,  as  near  as  may 
be,  as  estates  under  Absconding  Debtors'  Act,  the  creditor 
to  satisfy  the  Judge  that  the  debtor  departed  from  this 
Province^  after  the  debt  was  contracted,  and  has  not 
resided  within  the  Province  for  six  months  next  pre- 
ceding the  application.    This  Act  was  made  perpetual 
by  47  Oeo.  III^  c.  15.    It  was  clearly  not  applicable 
to  the  estates  of  debtors  who  had  never  resided  in  the 
Province.    It  remained  in  force  till  the  13  Vict.  c.  64, 
which  consolidated  and  amended  the  laws  relating  to 
absconding,  concealed,  and  absent  debtors,  repealing  all 
former  Acts  on  this  matter. 

The  13  Vict.  c.  54,  §  6,  provides  for  the  case  of  absent 
debtors,  as  follows  :  "  that  the  estate  of  every  person  who 
**  may  depart  from^  or  who  may  reside  out  of  this  Prov- 
^^ince,  indebted  in  the  sum  of  forty  shillings  or  upwards, 
**who  have  estates  or  effects  in  the  Province,  and  who 
my  remain  out  ofit^  to  prevent  their  creditors  from  recov- 
^^ering  or  getting  hold  of  such  estate  or  effects,  may  be  sub- 
ject,  &c."  The  creditor  was  to  satisfy  the  Judge,  by  one 
w  more  witnesses,  that  said  debtor  departed  from^  or 
muiNED  out  of  the  Province,  after  the  debt  was  con- 
tracted , 


1861. 
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186L    tracted,  and  has  not  resided^  or  been  within  this  FroT- 

  ince,  for  six  months  next  preceding  the  application. 

In  the  brief  style  of  the  Revised  Statutes ,  the  provision, 
with  respect  to  absent  debtors,  is  contained  in  a  very 
few  lines,  at  page  315,  §  3 :  "  The  estate  of  any  person 
indebted  as  aforesaid,  departing  from  or  residing  out  of 
the  Province  after  the  debt  was  contracted,  and  after  an 
absence  of  six  months  next  preceding  the  application, 
may  be  proceeded  against  by  the  creditor,  or  his  attor- 
ney,  in  like  manner  as  nearly  as  possible  as  absconding 
**  or  concealed  debtors,  except  that  such  departing  or- 
'"'absence  may  be  proved  by  one  witness." 

Comparing  the  language  of  the  section  6  of  13  Vict,  c,  54 
with  that  of  section  3  in  the  Revised  Statutes^  the  descrip- 
tion of  the  class  of  i^ersons  would  seem  to  be  identical.  In 
the  first,  it  is  ^  ^  the  estate  of  any  person  who  may  depart from^ 
**or  who  may  reside  out  of^  In  the  second,  it  is  **the 
estate  of  any  person  departing  from^  or  residing  out  of* 
Under  the  13  Vict,  it  was  necessary  that  the  debtor  should 
remain  out  of  the  Province,  with  the  object  of  preventing 
his  creditors  getting  hold  of  his  property  ;  and  proof  was 
required  that  the  debtor  departed  from^  or  remained  out 
of  the  Province,  after  the  debt  was  contracted,  and  had  not 
resided  or  been  within  the  Province,  for  six  months  next 
preceding  the  application.  By  the  Revised  Statutes^  the 
departing  or  absence  mnst  be  for  six  months  next  preced- 
ing the  application.  In  the  one,  there  must  be  a  remain- 
ing out  ofy  and  not  being  within^  for  six  months ;  in  the 
other,  there  must  have  been  an  absence  of  six  months. 

The  ideas  conveyed  by  the  language  of  these  two  Acts, 
seem  to  be  precisely  the  same.  K  the  former  be  held  not 
to  apply  to  persons  who  had  never  resided  in  the  Province, 
we  do  not  see  how  the  latter  can  do  so.  There  are  twa 
classes  of  persons  included  in  section  3 :  first,  those  who^ 
being  in  the  Province  when  the  debt  was  contracted,  have 
subsequently  departed  therefrom ;  secondly,  those  who 
were  residing  out  of  the  Province,  at  the  time  the  debt  was 
contracted,  and  have  continued  oiA^n^  therefrom,  for  six 
months  next  preceding  the  application.    We  do  not  soy 

that 
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that  this  description  might  not  possibly  include  those  who  1861. 

had  always  resided  out  of  the  Province ;  but,  in  the  ordi-   

naiy  use  of  language,  the  expression  **  remaining  mi  of*  kcttlb. 
would  hardly  be  used  in  reference  to  those  who  had  never 
been  in  the  Province ;  but  rather  to  those  who  had  for- 
merly been  residing  in  the  Province,  and  had  gone  away. 
Still  less  would  those  who  had  never  been  in  the  Province, 
be  described  as  being  absent  from  it.  When  a  man  is 
said  to  be  absent  from  a  place,  it  is  generally  implied  that 
he  has  formerly  been ^re^en^  there.  The  word  absence" 
is  said  in  the  Imperial  Dictionary^  to  suppose  primarily  a 
prior  presence.  Admitting,  however,  that  the  expression 
would  bear  both  constructions,  we  may  fairly  look  to 
other  parts  of  the  same  Act,  and  to  other  Acts  in  the  same 
matter,  to  assist  in  discovering  which  construction  was 
intended  by  the  Legislature.  Now,  the  Act  of  28  Geo. 
Ill,  c,  2,  which  was  in  force  for  more  than  sixty  years, 
was  most  clearly  inapplicable  to  persons  who  had  never 
resided  in  the  Province.  Had  it  been  the  intention  of  the 
Legislature,  in  the  Consolidation  Act  of  13  Vid.  c.  54,  to 
make  a  new  class  of  persons  subject  to  the  somewhat 
summary  provisions  of  this  law,  it  may  fairly  be  presumed 
they  would  have  done  so,  in  plain  and  unambiguous  lan- 
guage, and  still  more  so  in  the  Revised  Statutes,  after  a 
decision  had  been  given  that  the  13  Vict,  did  not  apply  to 
persons  who  had  never  been  resident  in  the  Province. 

Again,  if  we  look  to  the  provisions  of  the  18  Vict.  c.  54, 
and  the  Revised  Statutes^  for  enabling  the  debtor  to  get  rid 
of  the  sunrnmry  process,  by  which  the  whole  of  his  prop- 
erty  in  the  Province  has  been  taken  from  him,  we  find  the 
only  means  to  which  he  can  have  recourse,  is,  by  a  petition 
on  oath,  to  the  Judge  who  issued  the  warrant,  before  the 
appointment  of  trustees,  for  a  supersedeas.    By  13  Vict. 
c.  54,  §  16,  he  could  only  have  obtained  a  hearing  in  this 
i  iMtter,  by  proving  to  the  Court  that  he  is  resident  within 
I  ttw  Province;  and  the  form  of  petition  for  supersedeas, 
I         in  the  Revised  Statutes,  commences  by  the  state- 
I  Bunt,  **  that  your  petitioner  is  resident  within  this  Pi^ov- 
I  '^tnce.''    It  is  obvious  that  this  averment  could  not  be 
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1861.    made  by  one  who  never  was  such  resident.    It  is  not  to 

  be  supposed  that  the  Legislature  ever  intended  to  make 

^jB^TTLB,  the  arbitrary  provisions  of  the  law,  applicable  to  a  class  of 
persons  who,  by  the  conditions  imposed  by  that  law, 
would  be  entirely  debarred  from  the  means  of  relief  pro- 
vided for  another  class,  certainly  not  more  deserving  of 
consideration. 

The  man  to  whom  fraud  is  imputed,  has  the  means  of 
clearing  himself  and  his  property ;  while  he  who  is 
not  charged  with  fraud,  but  merely  with  absence,  is  with- 
out recourse,  and  must  either  pay  a  claim  which  may  or 
may  not  be  just,  or  have  the  whole  of  his  property  in  the 
Province  sacrificed. 

Inasmuch,  therefore,  as  it  is  clear  that  by  the  original 
Act,  28  Geo.  III^  c.  2,  debtors  who  had  never  been 
resident  in  the  Province,  were  not  included ;  as  the  13 
Vict.  c.  54,  has  been  held,  and  we  think  rightly  held, 
not  to  include  them ;  and  as  it  appears  to  us,  the  language 
of  the  Revised  Statutes  does  not  go  farther,  if  so  far,  as 
the  13  Vict.  c.  54 ;  we  are  of  opinion  that  the  warrant  in 
this  case  was  improvidently  issued. 

Mandamus  refused.  : 


SAYRE,  Executor,  &c.,  against  STEEVES. 

Whereaoause  A  RULE  nisi  was  panted  in  Michaelmas  term  last,  to 
was  tried  out   /m  ^  ' 

of  its  order,  set  aside  the  verdict  in  this  cause,  on  the  ground 

in  the  absence  ,  .  _  _  .         _  i       .  ■ 

of  defendant,  that  it  was  tned  out  of  its  order  on  the  docket,  m  the 

of  piainti^'s  absence  of  the  defendant  and  his  attorney.  The  affidavit 
STwaTuoh^  of  the  defendant  stated  that  he  had  a  good  defence  on  the 
drt^ded,  thejjjg^jijg^  intended  to  defend  the  suit.  The  cause  was 
Set onaffi-^"^ tried  on  the  statement  of  the  plaintiff's  counsel  that  it  was 

davitoft^e  undefended, 
defendant, 

that  ^^1^^  A.  J.  Smith  now  shewed  cause,  and  produced  an  aiffi- 
on  the  merits,  davit  of  the  plaintiff's  attorney,  stating  that  the  action  waes 
to  defend  the  brought  on  a  promissory  note  given  by  the  defendant  to 

the 


In  the  Twenty-Fourth  Year  of  VICTORIA. 


87 


the  testator;  that  he  had  a  conversation  with  the  defen-  1861. 

daot's  attorney  at  the  circuit,  in  which  he  stated  that  he   

Satkb 

thought  of  leaving  the  Court,  whereupon  the  deponent  against 
told  him  that  he  had  better  not  do  so,  if  he  wished  to  Stkeves. 
defeod  the  suit,  as  the  plaintiff  intended  to  try  it. 

The  Court  (without  hearing  the  counsel  for  the  defen- 
dants) said,  that  the  rule  must  be  made  absolute,  as  the 
cause  was  tried  out  of  its  order  at  the  express  risk  of  the 
plaintiff ;  and  the  defendant  had  sworn  that  he  hud  a  good 
defence,  and  intended  to  defend  the  action. 

Rule  absohite  without  costs. 


THE  QUEEN  against  MILLAR. 

THE  defendant  was  convicted  of  manslaughter,  before  The  statement 
^       '  of  a  deceased 

Wilmotj  J,,  at  the  last  Northumberland  circuit,  on  witaew  taken 

^  indictment  charging  him  with  feloniously  killing  Stmc-mt^^tnte^ 

Johnston.    The  written  examination  of  the  deceased,  cfrcuimLnces 

^ken  before  John  T.  Williston^  Esquire,  a  Justice  of  the  "JJony  was^  * 

I*eace,  and  headed,    The  complaint  of  Steicart  Johnston yl^'^^f^^^ 

**of,  &c.,  taken  and  sworn  to,  this  28th  day  of  ulwg'w^^ 

**  1860,  before  me,  who  saith,"  &c.  (detailing  the  circum-^^r^^  ^ 

stances  of  the  wound  given  by  the  prisoner),  was  J^;^^  J'j^  jg 

in  evidence,  subject  to  the  objection  that  it  was  a  complaint,  headed  <*The 

^d  not  a  deposition,  and  that  it  did  not  appear  on  its  face,  ^stead^f 

have  been  taken  in  presence  of  the  prisoner.    Evidence  ni^nf^S?^" 

admitted  to  shew  that  the  prisoner  had  been  arrested  d^?iS' 

tud  brought  before  the  Justice;  that  the  deceased  was*P^JJ^J^ 

•^om,  and  his  deposition  taken,  in  presence  of  the  pris" *° 

The  learned  Judge  reserved  the  question  of  the  the  accused,  it 

•taisribility  of  the  evidence,  for  the  consideration  of  the  that,  in  fact, 
Hm,^  it  was  taken 

in  his  prce- 

MsMon^  Q.  C,  moved  in  arrest  of  judgment,  in  Mich-^^'^^Skte!^ 
tenn  last.  The  evidence  was  inadmissible,  because  jj^fj*^^" 
^only  a  complaint  made  under  the  Rev.  StaL  c.  156, 

5 


88  CASES  IN  HILARY  TERM 

1861 .     §  1 ,  and  in  the  very  form  given  in  page  453.   It  differs  from 

  a  deposition  of  a  witness,  which  must  state  on  its  face  that 

^^gauln^  it  was  taken     in  the  presence  and  hearing"  of  the  pris- 
HILL4R.    oner  (1  Bev.  StcU.  455)  ;  and  unless  it  does  so  appear, 
the  statement  is  not  admissible  in  evidence,  under  the  sev- 
enth section  of  the  Act.    Bex  v.  Smith  (a).    This  paper 
states  that  it  was  ''taken  and  sworn  to."   That  means 
that  it  was  taken  first,  and  sworn  to  afterwards ;  therefore 
the  statement  of  the  deceased  was  not  made  under  the 
sanction  of  an  oath,  though  he  swore  to  the  truth  of  it 
afterwards ;  and  in  that  case,  the  prisoner  would  not  be 
bound  to  cross-examine.    When  the  complaint  or  deposi- 
tion is  returned,  it  becomes  a  record,  and  cannot  be  varied 
by  parol  evidence,  or  any  defects  in  it,  supplied  by  evi- 
dence of  what  took  place  at  the  time.    The  statement  of 
a  prisoner  cannot  be  taken  on  oath ;  and  where  a  statement 
purported  to  have  been  so  taken,  parol  evidence  to  shew 
that  he  was  not  sworn,  was  rejected.    Bex  v.  Smith  (6) ; 
Bex  V.  Thornton  (c) ;  Beg.  v.  Otoen  (d) ;  1  PhiU.  Ev. 
106,  352.    In  Bex  v.  Wylde  (e),  where  the  examinations 
taken  by  the  Justice,  stated  that  the  prisoner  declined  to 
say  anything,  evidence  that  he  had  made  a  statement 
before  the  Justice  was  rejected;  and  in  Beg.  v.  Pikealey 
(/),  where  the  depositions  shewed  that  the  prisoner  was 
sworn  and  made  a  statement,  the  statement  was  rejected, 
though  it  was  proved,  that  in  fact  he  was  not  sworn,  IG 
parol  evidence  is  not  admissible  to  shew,  in  contradictions 
to  the  writing,  that  a  prisoner  was  not  sworn  when  hes 
made  a  statement,  a  fortiori  it  is  not  admissible  here.  ItM 
is  important  to  know  in  what  character  the  evidence  was 
received.    [Ritchie,  J.    If  it  had  been  offered  as  a  dee — 
laration  of  the  deceased,  made  in  presence  of  the  prisoner^ 
to  which  he  said  neither  yea  or  nay,  I  should  hesitate  ten: 
say  it  was  not  admissible,  as  a  circumstance  in  the  cause, 
to  which  the  jury  might  give  what  effect  they  pleased.]^ 
If  it  had  been  offered  in  that  character,  I  should  hay^ 

(a)  2  Stark.  211.  (6)  1  Stark.  242.  (c)  1  Moo.  C.  C.  27. 

id)9C.d  P.  28S.        (e)  6  C.  <fc  P.  880.        (/)  9  C.  <fc  P.  124. 


adoptee^ 
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adopted  a  very  different  course  at  the  trial;  but  it  was  1861. 
received  as  direct  evidence  under  the  Aet,  the  effect  of 


which  is  very  different  from  that  of  a  statement  made  in  '^^gaUuT' 
the  presence  of  a  party,  which  he  does  not  deny.    If  the  Millar. 
evidence  is  considered  as  a  deposition,  then  there  was  no 
complaint,  and  the  whole  proceeding  was  coram  non 
judice;  in  that  case,  the  prisoner  had  no  right  to  cross- 
examine  the  deceased. 

Wdtters,  Solicitor-General,  contra.  The  evidence  was 
offered  as  a  statement  on  oath,  made  in  the  presence  of  the 
prisoner.  [Ritchie,  J.  The  Judge  gave  it  the  effect  of  a 
deposition.]  It  was  admissible,  both  as  a  complaint  and 
as  a  deposition.  It  is  not  an  essential  part  of  a  deposition 
that  it  should  appear  on  its  face  to  have  been  taken  in  the 
presence  of  the  prisoner,  though  it  is  an  essential  fact  to 
be  proved.  In  Badboume's  case  (a),  an  information  of  a 
deceased  witness,  taken  on  oath  by  a  Justice,  in  presence 
of  the  accused,  was  received  in  evidence,  though  the  Stat- 
ute of  PhU.  i&  Mary^  under  which  the  deposition  was  taken, 
did  not  contain  any  express  provision  on  the  subject,  like 
the  Revised  Statutes^  or  the  Act  of  Parliament  11  &  12 
Vict.  c.  42.  If  the  evidence  was  not  admissible  as  a  dep- 
osition, under  the  Statute,  it  was  admissible  at  common 
]aw»  as  a  complaint  or  statement,  made  under  oath  in 
presence  of  the  accused.  There  was  a  charge  made  against 
the  accused.  [Cakter,  C.  J.  Where  does  that  appear? 
Pabkeb,  J.  That  is  the  dii&culty  :  there  was  no  charge. 
The  prisoner  could  not  know,  when  he  was  before  the 
Justice,  that  a  deposition  was  being  taken,  and  that  he 
liad  the  right  to  cross-examine  the  witness  on  the  charge. 
RrrCHiE,  J.  The  deposition  contains  no  charge ;  and  up 
to  the  time  the  deposition  was  taken,  there  does  not  appear 
to  have  been  any  charge  against  the  prisoner.]  The 
statement  of  the  evidence,  in  presence  of  the  prisoner,  was 
a  sufficient  charge ;  the  Act  was  substantially  complied 
with. 

Johnson  J  Q.  C,  in  reply.    It  does  not  appear  on  what 
ground  the  evidence  was  received  in  Radbourne's  case  :  it 

(a)  1  Lwch,  46S. 

12  may 
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1861.    may  have  been  as  a  dying  declaration,  and  not  as  a  dcpo- 

  sition.     Our  Act  appoints  a  tribunal  before  which  the 

^againM^  accused  must  appear,  and  where  he  has  the  right  to  cross- 
MiLLAR.  examine  the  witnesses ;  but  it  was  not  so  under  the  Stat- 
ute of  Phil.  &  Mary.  Being  a  complaint  only,  the  pris- 
oner was  not  called  upon  to  answer  it ;  and  if  he  had  done 
so,  his  statement  would  not  appear.  It  is  different  in 
case  of  a  deposition,  for  there  the  Act  requires  the  Justice 
to  read  the  evidence  to  the  accused,  and  ask  him  if  he  has 
anything  to  say.  The  paper  in  evidence  did  not  shew  that 
any  felony  had  been  committed :  it  only  stated  that  the 
prisoner  struck  the  deceased  in  the  breast  with  a  knife. 

Cur.  adv.  vtUt. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  The  prisoner  was  convicted  of  manslaughter,  at 
the  last  Northumberland  circuit;  and  a  question  was  re- 
served by  the  learned  Judge,  as  to  the  admissibility  in 
evidence  of  the  written  examination  of  the  deceased,  before 
the  committing  magistrate.  This  examination  was  taken 
on  oath,  by  the  magistrate,  in  the  presence  and  hearing  of 
the  prisoner.    It  is  headed,    The  Complaint  of  Stewart 

Johnstouy  of,  &c.,  taken  and  sworn  to  this  28th  of 
'^August,  1860,  before  me,  who  saith,  &c.";  and  then 
goes  on  to  detail  the  circumstances  under  which  the  wound 
was  given  by  the  prisoner.  It  was  contended  on  behalf 
of  the  prisoner,  that  this  was  not  a  deposition  of  a  witness, 
which  in  case  of  the  witness's  death  might  be  read  at  the 
trial,  mider  1  Eev.  Stat.  p.  431,  §  7,  but  was  the  com- 
plaint made  under  section  1  of  the  same  chapter,  which 
the  Act  does  not  make  evidence.  It  was  replied,  on  the 
part  of  the  Crown,  that  even  if  this  were  nothing  more 
than  the  complaint  or  information,  still  it  was  admissible 
on  the  authority  of  Badboume^s  case  (a).  Did  the  case 
rest  on  this  alone,  it  must  be  doubted  Whether  this  evi- 
dence could  be  admitted.  Madboume's  case  was  decided 
under  the  Statutes  of  Phil.  &  Mary^  which  made  no  pro- 
vision for  the  admission  of  such  examinations  in  evidence ; 

(a)  1  Uaeh,  406;  1  East  P.  C.  366. 

but 
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but  they  were  held  admissible  as  having  been  taken  judi-  1861. 

cially,  under  statutory  sanction,  —  a  doctrine  which  would   

Thb  Oube 

apply  equally  to  the  complaint,  if  taken  under  oath  in  the  against 
presence  of  the  prisoner,  as  to  the  depositions  of  witnesses.  Millar. 
It  may  be  remarked,  that  the  document  there  admitted 
was  really  a  deposition,  though  called  an  information,  and 
might  be  admissible  on  that  ground.   The  Statutes  of  PhiL 
i&  Mary  have  been  repealed  in  England^  and  also  expressly 
repealed  here  by  the  Act  of  Assembly,  9  &  10  Oeo.  IV, 
c.  21,  §  1.    Under  the  Act  now  in  force  (1  liev.  Stat. 
Tide  X.L^  c.  156),  the  mere  naked  complaint,  made  by 
the  injured  party  before  the  magistrate,  as  the  foundation 
of  the  proceedings  before  him,  could  not  be  given  in  evi- 
dence.   Nor,  indeed,  could  it  be  of  much  importance. 
The  complaint  (A)  contemplated  by  section  1  and  form  A 
is  a  mere  statement  of  the  alleged  offence,  which,  in  this 
case,  was  that  the  prisoner  did,  on  the  28th  August^  1860, 
at  the  Parish  of  Chatliam,  in  the  County  of  Norihumber' 
land  J  strike  Stewart  Johnston  in  the  breast  with  a  knife. 
This  is  the  charge  or  complaint  stated  by  the  Justice  to 
Uie  prisoner,  as  that  which  he  is  called  on  to  answer. 
Now  that  which  is  stated  by  the  deceased,  and  which  is 
undoubtedly  headed  "  The  Complaint  of  Stewart  Johmton,'' 
even  if  it  could  be  taken  as  amounting  to  a  complaint  of 
this  offence,  goes  a  great  deal  further  than  a  mere  com- 
plaint :  it  gives  a  minute  and  detailed  account  of  the  whole 
transaction,  and  states  the  facts  which  go  to  substantiate 
the  charge,  rather  than  merely  to  make  it.    The  prisoner 
had  been  previously  and  properly  arrested,  and  brought 
before  the  magistrate  for  the  offence ;  and  the  formal  com- 
plaint {A)  J  for  the  purpose  of  arresting  the  prisoner,  was 
unnecessary.    What  took  place  was,  in  reality,  just  as 
much  taking  the  deposition  or  examination  of  the  deceased, 
^  that  of  the  other  persons  who  gave  evidence  of  the  facts 
of  the  case.    All  took  place  on  oath,  in  pres^ice  of  the 
offender,  who  had  the  privilege  of  examining  the  deceased, 
&a  well  as  the  others,  had  he  chosen  so  to  do.    Had  the 
statements  of  the  deceased  been  headed  "  The  Examina- 
tion'* instead  of  **The  Complaint  of  Stewart  Johnston,'' 
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1861.    there  could  have  been  no  doubt  of  the  admissibility  of  the 

  evidence.    Then,  as  it  clearly  appears  by  the  contents  of 

"^^agaiMt^  the  written  paper  itself,  as  well  as  by  other  evidence,  that 
Millar,  all  the  requisites  of  an  examination  were  complied  with, 
we  do  not  think  the  mere  heading  of  the  paper  can  deprive 
it  of  its  real  character.  A  literal  adherence  to  prescribed 
forms  is  not  necessary.  "  Forms,  when  prescribed,  shall 
''admit  deviations  not  affecting  the  substance,  or  calcu- 
''lated  to  mislead."  1  Rev.  Stat.  p.  463,  §  17.  This 
document,  taking  the  whole,  is  quite  as  much  in  accordance 
with  the  form  (/)  for  the  examination  of  a  witness,  as  ef 
the  formal  complaint  (A). 

On  the  ground,  therefore,  that  this  may  be  considered 
a  deposition,  taken  on  oath  before  a  Justice,  in  the  pres- 
ence of  the  offender,  who  was  at  liberty  to  cross-examine 
the  witness,  which  statement  was  read  to,  and  signed  by, 
the  witness  and  by  the  Justice  :  we  think  that,  the  witness 
having  died  before  the  trial,  such  deposition  was  properly 
received  in  evidence,  and  that  the  conviction  should  be 
affirmed. 

Parker,  J.  I  have  had  doubts  about  the  admissibility 
of  the  evidence,  and  my  mind  is  not  yet  free  from  doubt ; 
but  if  the  prisoner  had  an  opportunity  of  cross-examining 
the  deceased  at  the  time,  his  statement  would  be  evidence. 
If  the  case  rested  with  me  alone,  I  am  not  sure  that  I 
should  dissent  from  the  majority  of  the  Court. 

Ritchie,  J.  I  have  very  grave  doubts  as  to  the  admis- 
sibility of  the  evidence,  because  it  does  not  appear,  on  the 
face  of  the  proceedings,  that  the  examination  was  taken  in 
the  presence  of  the  prisoner,  so  that  he  had  an  opportunity 
of  cross-examining  the  deceased.  If  he  knew  that  the 
deceased  was  then  under  examination,  he  must  be  pre- 
sumed to  have  known  that  he  had  the  right  to  cross- 
examine.  My  doubt  is,  whether  the  magistrate  did  not 
treat  it  as  a  complaint,  and  not  as  an  examination.  He 
calls  it  a  complaint/' and  he  uses  the  form  prescribed 
by  the  Statute  for  a  complaint;  but  when  he  takes  the 
depositions  of  the  witnesses,  he  uses  the  words  of  the 
form  (J),     The  examination  of,  &c.,  taken  in  the  pres- 
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**  ence  and  hearing  of,  &c. ,  who  stands  charged/'  &c.  This    1861 . 

appearing  on  the  face  of  the  proceedings,  I  cannot  say  my   

mind  has  not  grave  doubts  whether  the  Justice  did  not  ^^^^"^ 
treat  one  document  as  a  complaint,  and  the  other  as  an  Millak. 
examination,  and  whether  the  prisoner  did  not  so  consider 
it  at  the  time,  and  believe  that  he  had  no  right  to  cross- 
examine  the  deceased.  I  could  not  concur  in  the  judg- 
ment of  the  Court,  without  expressing  the  reasons  which 
weigh  on  my  mind  as  to  the  propriety  of  admitting  the 
evidence. 

Conviction  affirmed  (a). 

(a)  See  DomiDion  Statute  32  &  83  Vict,  e,  80,  29,  30,  which  contain  sab- 
«tantiany  the  same  provision  as  the  section  of  the  Revised  Statutes  referred 
to  in  the  above  case. 


TOWER  against  STEPHENSON. 

CASE.    The  first  count  of  the  declaration  stated,  that  a  constable, 
on  the  9th  April y  1859,  one  Robert  Anderson  was  exeeation^'' 
indebted  to  Jacob  Miller  in  the  sum  of  £5  ;  and  being  so  josUo^s'^^'* 
indebted,  Jacob  Miller ,  for  the  recovery  of  his  debt,  made  onder'the 
an  affidavit  in  writing  before  James  S.  Beek^  Esq.,  a  Jus- 

tice  of  the  Peace  for  the  County  of  York,  that  the  said^f'^^'^'^i*? 

*'  oe  ezecQted. 

Robert  Anderson  was  justly  and  truly  indebted  to  him {^}|a^i®to^the 

(Miller^  in  the  sum  of  £«5,  after  saving  full  credit  for  all  before  the 
^  ^  o      o  Jnstice,  if  ttie 

defendant 

(liaTiQg  no  goods)  oifers  to  snrrender  himself  to  the  nonstable  in  discharge  of  his  bail,  and 
the  constable  reAises  to  receive  him,  and  falsely  returns  to  the  execation,  that  he  could  not 
ind  anr goods  and  chattels,  or  the  bodj  of  the  defendant;  in  consequence  of  which  return 
the  bail  was  obliged  to  pay  Uie  debt.  "™ 
The  declaration  alleged  the  issue  of  a  capias  out  of  a  Justice's  Court  against  at  the  suit 
of  M.:  that  the  plainuir  became  bail  for  that  judgment  was  recovered,  and  ezeeution 
Inaea,  and  deliyered  to  defendant,  a  constable;  that  A,  had  suiBcient  goods  and  chattels 
wUeh  were  pointed  out  to  the  defendant,  and  out  of  which  he  could  have  levied  the  execution  ' 
but  that  he  refused  to  leyy  on  the  goods,  and  falsely  returned  on  the  execution,  that  he 
oould  not  find  any  goods  or  chattels,  or  the  body  of  whereby  the  plaintiff  as  bail  was 
compelled  to  pay  the  debt.  Held,  per  Cattery  O.  J.,  N.  Parker ^  M.  R.,  and  Wilmot  J 
(Parker,  J.,  disientieiUe),  that  the  oiBdaration  disclosed  no  cause  of  action ;  the  ondertakinir 
of  the  bail  being,  that  they  should  be  answerable  for  the  debt,  or  that  A,y  the  defendant 
iboold  be  rendered  into  custody,  unless  he  pointed  out  property  to  satisfy  the  execution  ' 
aad  the  declaration  did  not  shew  that  the  bail  had  done  aU  that  their  undertaking  required! 

payments 
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1861.    payments  and  offsets;  that  the  cause  of  action  did  not 

  exceed  £5  ;  that  he  verily  believed  the  said  Anderson  was 

ligaimt  *^o®     twenty-one  years,  and  that  there  was  danger  ! 

Stephenson,  of  losing  the  debt,  if  Anderson  was  not  arrested ;  where- 
upon the  said  James  S.  Seek,  so  being  such  Justice  of  the 
Peace,  afterwards,  to  wit,  &c.,  and  within  his  jurisdiction 
as  such  Justice,  issued  a  certain  process  called  a  capias^ 
directed  to  any  constable  of  the  County  of  York^  com- 
manding such  constable  to  take  the  said  Ande^'son^  and  ' 
him  safely  keep,  till  he  should  give  good  bail  to  answer 
the  said  demand  of  the  said  Jacob  Miller.  It  then  averred 
the  arrest  of  Anderson^  and  bringing  him  before  the  Jus- 
tice ;  and  that  thereupon  the  plaintiff  and  one  Felix  \ 
McLaughlin  became  his  bail  in  the  said  suit.  That  after-  , 
wards,  at  the  return  of  the  said  capias^  to  wit,  on,  <&c  , 
before  the  said  James  S.  Beek,  so  being  such  Justice,  the 
said  Jacob  Miller  recovered  judgment  against  the  said 
Anderson  for  the  said  debt  of  £5,  and  also  ten  shillings 
and  three  pence  for  his  costs ;  that  the  said  judgment  being 
in  full  force  and  unsatisfied,  the  said  James  S.  Beek^  so 
being  such  Justice,  at  the  request  of  Miller ^  afterwards,  to 
wit,  on,  i&c,  and  within  his  jurisdiction  as  such  Justice, 
issued  an  execution  upon  the  said  judgment  against  An- 
derson (he  then  being  a  person  liable  to  be  taken  in  exe- 
cution), directed  to  any  constable  of  the  County  of  York; 
by  which  execution,  such  constable  was  commanded  to  levy 
of  the  goods  and  chattels,  within  his  County,  of  the  said 
Anderson^  the  debt  and  costs  aforesaid,  and  that  he  should 
have  that  money  before  the  said  James  S.  Beek^  on, 
&c.,  to  be  rendered  to  the  said  Jacob  Miller ^  and  for  want 
of  goods  and  chattels  whereon  to  levy,  the  said  constable 
was  commanded  to  take  the  said  Anderson^  and  deliver 
him  to  the  keeper  of  the  gaol  of  the  said  County  of  York^ 
to  be  kept  and  detained  for  fifty  days,  unless  the  said  debt 
and  costs  should  be  sooner  paid ;  and  that  the  said  con- 
stable should  make  return  thereof  to  the  said  James  S. 
Beek.  Which  said  execution,  afterwards,  and  before  the 
return  thereof,  to  wit,  &c.,  was  delivered  to  the  defendant^ 
who  then,  and  from  thence,  until,  and  at,  and  after  the 

return 
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return  thereof,  was  a  constable  of  the  said  County  of  Yorh^     1861 . 

to  be  executed.    It  then  averred  that  Anderson^  at  the   

Tower 

time  of  the  delivery  of  the  execution  to  the  defendant,  agaimt 

and  from  thence  until  the  return  thereof,  had  no  goods  or  STEPnuNsox- 

chattels  whereon  to  levy  the  amount  of  the  said  execution, 

but  that  Anderson^  during  all'  the  time  last  aforesaid,  was 

in  the  County  of  York^  and  within  the  jurisdiction  of  the 

defendant  as  such  constable,  and  the  defendant,  during 

that  time,  had  Anderson  in  his  view  and  presence  within 

his  said  jurisdiction,  and  Anderson  then  and  there  offered 

to  the  defendant  to  render  himself  into  his  custody  upon 

the  said  execution,  in  discharge  of  his  bail  in  the  said  suit, 

and  the  defendant  might  have  taken  and  arrested  Anderson 

by  virtue  of  the  said  execution  if  he  would,  whereof  the 

defendant,  so  being  such  constable,  had  notice,  and  was 

during  all  that  time  requested  by  the  plaintiff  so  to  do,  to 

wit,  at  Fredeincton  aforesaid.    Yet  the  defendant,  not 

regarding  the  duty  of  his  said  office,  but  contriving,  &c., 

to  injure  the  plaintiff,  and  wrongfully  and  unjustly  to 

make  him  liable  to  pay  the  amount  of  the  judgment  in 

favor  of  the  said  Jcicob  Miller ^  did  not,  nor  would  take  the 

l>ody  of  the  said  Anderson^  as  by  the  said  execution  he  was 

commanded,  but  therein  wholly  failed  and  made  default, 

and  afterwards,  to  wit,  &c.,  falsely  and  deceitfully  returned 

upon  the  said  execution,  to  the  said  James  S.  Beek^  then 

being  such  Justice,  that  he  could  not  find  any  goods  and 

chattels,  or  the  body  of  the  said  Anderson;  by  means 

whereof  the  plaintiff,  as  bail  for  the  said  Anderson  ^  became 

liable  to,  and  did  pay  to  the  said  Jacob  Miller ^  the  amount 

of  tiie  said  judgment,  to  wit,  &c.,  and  was  also  thereby 

put  to  great  expense,  and  compelled  to  pay  and  expend  a 

large  sum  of  money,  to  wit,  the  sum  of  £10,  for  the  costs 

incnrred  in  proceedings  taken  by  the  said  Jacob  Miller^ 

against  the  plaintiff  as  such  bail. 

The  second  count  set  out  the  proceedings,  in  the  same 
manner  as  in  the  first  count,  down  to  the  delivery  of  the 
exocution  to  the  defendant;  and  then  averred,  that  there 
were  then,  and  afterwards,  and  before  the  return  of  the 
|«iecatioD»  sufficient  goods  and  chattels  of  the  said  Ander- 
^  son. 
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1861 .     son,  within  the  County  of  Yorky  and  within  the  jurisdiction 
  of  the  defendant  as  such  constable,  and  such  goods  and 

against  chattels  were  then  and  there  pointed  out  to  the  defendant, 
.  Stephenson,  out  of  which  he  could  and  ought  to  have  levied  the  monies 
directed  by  the  said  execution,  to  wit,  at,  &c,,  whereof 
the  defendant,  so  being  such  constable,  had  notice ;  yet 
the  defendant,  not  regarding  the  duties  of  his  office,  &c., 
did  not,  nor  would  levy  the  money  directed  by  the  said 
execution,  but  wholly  neglected  and  refused  so  to  do,  and 
afterwai*ds,  on  the  return  of  the  execution,  falsely  returned 
to  the  said  Justice  that  he  could  not  find  any  goods  or 
chattels,  or  the  body  of  the  said  Anderson ;  whereby  the 
plaintiff,  as  bail  for  the  said  Anderson,  became  liable,  &c. 
(as  in  the  first  count). 

Demurrer,  stating  the  following  grounds  to  the  whole 
declaration :  — 

1.  That  if  any  action  would  lie  against  the  defendant, 
it  should  have  been  brought  by  both  the  bail, 

2.  That  the  Act  of  Assembly  having  provided  a  remedy 
against  a  constable,  for  a  breach  of  duty,  by  an  actiou 
before  a  Justice  of  the  Peace,  no  other  remedy  could  be 
resorted  to. 

Objections  to  the  first  count :  — 

1.  That  it  was  not  the  duty  of  the  defendant  to  arrest 
Anderson,  but  tlie  duty  of  the  plaintiff  to  render  him. 

2.  No  averment  that  Anderson  was  rendered  into  cus- 
tody on  the  execution,  within  the  meaning  of  the  sixteenth 
section  of  the  Act. 

3.  No  averment  that  Anderson  did  not  point  out  suffi- 
cient personal  property  to  the  defendant,  to  satisfy  the 
execution. 

4.  That  though  defendant  might,  be  liable  to  Milkr 
(the  plaintiff  in  the  original  suit)  for  a  false  return,  he 
was  not  liable  to  the  plaintiff,  who  might  have  relieved 
himself  from  his  liability  as  bail. 

Additional  objections  to  the  second  count :  — 
1.  *  That  bail  had  no  remedy  against  a  constable  for  not 
levying  on  goods,  because  they  are  answerable  for  the 
'  *        debt  and  costs;  or,  that  the  defendant  be  rendered  iato 

custody 
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custody  on  the  execution,  unless  he  points  out  property  to  1861. 
satisfy  the  execution.   

TOWFR 

2,  No  averment  that  Anderaon  pointed  out  sufficient  agmintt 
property  to  the  defendant  to  satisfy  the  execution.  Stephenson. 

3.  No  averment  that  goods  and  chattels  of  Anderson 
were  pointed  out  to  the  defendant,  out  of  which  he  could 
have  satisfied  the  execution. 

The  case  was  argued  in  Michaebnas  term  last. 
Fraser^  in  support  of  the  demurrer.    The  Reo.  Stai.  p. 
365,  §  16,  declares  that  bail  in  suits  before  Justices,  shall  be 
answerable  for  the  debt  and  costs,  or  that  the  defendant  be 
rendered  into  custody  on  execution,  unless  the  defendant 
points  out  sufficient  personal  property.   If  the  bail  wished 
to  relieve  themselves  from  liability,  they  should  have  ren- 
dered their  principal.    [Carter,  C.  J.    The  defendant 
would  not  take  him.]    He  was  not  bound  to  do  so.  The 
bail  might  have  rendered  him  to  the  gaol.   It  is  not  shewn 
that  there  was  any  legal  arrest  of  Anderson  on  the  capias. 
[Carter,  C.  J.    Is  that  any  answer  to  an  action  for  a 
false  return?]    Yes.    In  Curran  v.  Beckwith  (a),  the 
defendant  was  allowed  to  shew  that  he  was  not  bound  to 
make  the  arrest.    It  should  have  been  averred  that  the 
defendant  knew  there  were  no  goods  and  chattels.  He 
could  not  have  taken  Anderson  until  he  searched  for 
goods  and  chattels,  without  rendering  himself  liable  to 
Anderson  for  false  imprisonment,  and  to  the  plaintiff  for  a 
&lse  return  of  ^^JfuUa  Bona.'^    If  what  the  bail  did, 
amounted  to  a  render,  it  was  a  good  defence  to  the  suit 
against  them,  and  they  should  have  pleaded  it.    The  sec- 
ond count  is  insu&cient.    The  bail  are  liable  for  the  debt 
and  costs,  unless  the  defendant  points  out  property,  or  is 
tendered  to  gaol.    If  any  action  would  lie  in  such  a  case, 
it  should  have  been  brought  by  both  the  bail,  and  it  should 
have  been  brought  before  a  Justice,  under  the  forty-first 
wction  of  the  Act,  which  gives  a  remedy  against  the  con- 
stable for  every  breach  of  duty ;  and  this  Court  has  no  juris- 
iiction.   Christie  y.  Unwin  (b);  Williams  v.  OriffiUi  (c). 

13  Allen, 
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1861.       Allen,  contra.    If  the  plaintiff  has  sustained  damage  by 
  the  wrong  of  the  defendant,  the  action  lies.    Com.  Dig. 

Tow  BR 

against  Action  Oil  the  Case"  (A).  The  return  on  the  execution 
Stephenson,  alleges  that  the  defendant  could  not  find  any  goods,  or  the 
body  of  Anderson:  it  was  therefore  unnecessary  to  aver 
the  defendant's  knowledge  of  what  he  had  returned  as  a 
fact.  If  the  latter  part  of  the  return  is  false,  it  is  not 
material  whether  the  bail  could  have  rendered  Anderson 
or  not,  for  it  was  the  duty  of  the  defendant  to  arrest  him 
when  he  had  the  opportunity  of  doing  so.  Clifton  v. 
Hooper  (a).  K  a  ca.  sa.  is  delivered  to  the  Sheriff  for 
the  purpose  of  fixing  bail,  though  he  need  not  look  for  the 
defendant,  yet  if  he  offers  to  surrender  himself,  the  Sheriff 
must  take  him ;  and  if  the  bail  are  fixed  in  consequence  of 
the  Sheriff's  refusal  to  accept  the  surrender,  they  may 
sue  him.  Per  Watson^  arguendo^  in  Magnay  v.  Monger 
(6).  In  Barkery.  St.  Quintin  (c),  Mr.  Martiny  one  of 
the  counsel,  said  :  "  If  a  capias  is  delivered  to  the  Sheriff 
"  to  fix  bail,  with  express  directions  not  to  execute  the  writ ; 

if  the  defendant  come  voluntarily,  and  insist  on  surren- 
"  dering  himself  in  discharge  of  his  bail,  would  not  the 
"  Sheriff  be  bound  to  take  him?"  This  was  not  dissented 
from  by  the  Court.  The  bail  in  this  case  did  all  that  was 
in  their  power.  They  brought  their  principal  to  the 
defendant,  who  had  power  to  take  him  on  the  execution. 
The  Act  gives  the  Justice  no  power  to  grant  an  order  for 
render  (eZ),  nor  the  Sheriff  any  authority  to  receive  the 
debtor,  except  on  an  execution.  The  constable  has  no 
right  to  inquire  whether  the  proceedings  in  the  suit  are 
regular  or  not :  if  the  case  is  within  the  Justice's  jurisdic- 
tion, it  is  his  duty  to  execute  the  process.  Marslialsea 
case  (e)  ;  Thomas  v.  Hudson  (/).  The  second  count 
alleges  a  false  return  of  Nulla  Bona^'  which  is  sufficient. 
It  shows  that  the  defendant  had  an  opportunity  of  satisfy- 
ing the  execution.  The  declaration  shews  that  the  plain- 
tiff alone  was  injured  by  the  wrongful  act  of  the  defendant ; 

(a)  6     B.  478.  (6)  4  q.  B.  819.  (c)  12  M.  &  W.  441. 

{d)  Since  altered  by  20  Viet.  c.  U. 
(e)  10  Co.  68,  h.  (/)  14  M.  &  W.  864. 

therefore 
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therefore  he  alone  could  sue.    1  Ohit.  PL  53.    The  rem-  1861. 

edy  given  against  constables  by  the  forty-first  section  of   

the  Act,  applies  only  to  cases  where  they  neglect  to  return  '^^^t 
executions,   of  to  pay   over  money  levied.    1  jRev.  Stkphknson. 
StaL  380. 

Frasevy  in  reply. 

Cur,  adv,  vult. 

The  Judges  differing  in  opinion,  now  delivered  their 
judgments  as  follows  :  — 

Carter,  C.  J.  It  is  admitted  by  the  demurrer  to  the 
first  count,  that  the  plaintiff  became  bail  in  the  suit  of  Miller 
V.  Anderson;  that  judgment  passed  tigBAU^i  Anderson^  on 
15th  Apnly  for  £5  10^.  3d. ;  that  on  \  Aprils  execution 
issued  on  that  judgment,  returnable  16th  May^  which,  on 
16th  April y  was  delivered  to  the  defendant,  as  constable,  to 
execute ;  that  Anderson  had  no  goods  or  chattels  on  which  a 
levy  could  have  been  made ;  that  between  the  delivery  of 
the  execution  to  the  defendant,  and  the  return  thereof, 
Anderson  offered  to  render  himself  to  the  defendant,  upon 
the  execution,  in  discharge  of  his  bail,  and  defendant  was 
requested  by  the  plaintiff  (one  of  the  bail)  to  take  binder- 
son;  that  the  defendant  (although  often  requested  so  to 
do)  refused  to  take  the  body  of  Anderson ^  and  falsely 
returned  that  he  could  not  find  any  goods  or  chattels,  or 
the  body  of  Anderson;  and  that  thereby  the  plaintiff,  as 
bail,  was  obliged  to  pay  the  amount  of  the  judgment. 

Now,  whether  the  plaintiff,  as  bail,  could,  or  could 
Dot  have  rendered  Anderson  against  his  {Anderson^ s) 
will,  the  facts  set  out  in  the  first  count,  and  admitted 
by  the  demurrer,  would  seem  to  shew  a  cause  of  action 
against  the  defendant,  at  the  suit  of  the  plaintiff.  The 
undertaking  of  the  plaintiff,  as  bail,  was,  by  1  Revised 
Statutes y  p.  365,  §  16,  to  be      answerable  for  the 

debt  and  costs,  or  that  the  defendant  be  rendered 

into  custody  upon  execution,  if  it  be  delivered  to  a  cou- 
**  stable  within  six  days  after  judgment,  unless  the  defeu- 

dant  point  out  sufiicient  personal  property  to  satisfy  the 

execution  and  fees  thereon."   Here  it  appears  that  the 

executioii 
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1861.    execution  was  delivered  to  the  defendant,  as  constable, 

— ;^   within  six  days  after  judgment ;  that  A7ide7'807i  had  no 

against  goods  and  chattels  to  satisfy  the  execution,  and  that  the 
Stepfvnson.  other  alternative,  viz.  that -^nrfawn  should  be  rendered 
into  custody,  upon  execution,  would  have  been  performed, 
but  for  the  refusal  of  the  present  defendant  to  receive  him. 
The  plaintiff,  as  bail,  could  have  done  nothing  more  than 
was  done;  and  if  the  defendant,  as  constable,  refused 
to  receive  the  body  of  A7ider8onf  as  was  his  duty,  and 
made  a  false  return,  whereby  the  plaintiff,  as  bail,  was 
compelled  to  pay  the  debt  and  costs  in  the  suit  against 
Anderson,  it  appears  to  me  he  would  have  a  right  of 
action  against  the  constable,  for  the  damage  sustained  in 
consequence  of  his  breach  of  duty  ;  and  that  such  cause  of 
action  is  properly  set  out  in  the  first  count  of  the  declara- 
tion. 

The  averments  in  the  second  count,  are  materially 
different  from  the  first  count.  It  is  alleged  in  the  second 
count,  that  there  were  suflicient  goods  and  chattels  of 
Anderson,  on  which  the  defendant  might  have  levied,  and 
that  such  goods  and  chattels  were  pointed  out  to  htm,  but 
that  he  falsely  returned,  that  he  cmdd  not  find  any  goods 
or  chattels,  or  the  body  of  Anderson.  Nothing  is  averred 
in  this  count,  to  shew  that  the  latter  part  of  this  return 
was  even  false.  It  is  not  averred  that  the  defendant 
could  have  taken  the  body  of  Anderson,  or  that  he  or  his 
bail  offered  to  render.  The  undertaking  of  the  bail  being 
that  the  defendant  shall  be  rendered  into  custody,  unless 
the  defendant  point  out  suflicient  personal  property  to 
satisfy  the  execution ;  in  order  to  maintain  such  an  action 
as  the  present,  it  should  appear  that  the  bail  had  done,  or 
attempted  to  do,  all  that  their  undertaking  required  of 
them.  In  other  words,  —  they  should  shew  that  they  have 
performed  their  duty,  before  they  complain  of  the  breach 
of  duty  in  the  constable.  The  cause  of  action  which  the 
bail  have  against  the  constable,  is  not  simply  that  he  has 
made  a  false  return  ;  but,  that  by  refusing  to  receiye  tiie 
body  of  the  defendant  in  the  original  suit,  he  has  pre- 
vented the  bail  from  freeing  themselves  from  the  liability 

they 
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they  had  incurred.    No  such  cause  of  action  is  apparent  1861. 

from  the  facts  set  out  in  the  second  count.   I  think,  there-   

Tower 

fore,  there  should  be  judgment  for  the  plaintiff,  on  the  agairut 
demurrer  to  the  first  count;  and  for  the  defendant,  on  Stephenson. 
the  demurrer  to  the  second  count. 

N.  Parker,  M.  R.,  and  Wilmot,  J.,  concurred. 

Parker,  J.  I  have  no  doubt  that  a  good  cause  of 
action  is  set  out  in  the  first  count ;  and  I  also  think  the 
second  count  is  good.  It  alleges  that  there  were  sufficient 
goods  and  chattels  of  Anderson's,  which  were  pointed  out 
to  the  defendant,  and  out  of  which  he  might  have  levied 
the  amount  of  the  execution.  It  clearly  was  his  duty  to 
levy  on  these  goods,  and  if  he  neglects  to  do  so,  and 
falsely  returns  Nulla  Bona I  cannot  see  how  he  can 
escape  liability  to  the  plaintiff,  who  has  been  damaged  by 
the  false  return. 

Ritchie,  J.,  not  having  heard  the  argument,  expressed 
DO  opinion. 

Judgment  for  the  plaintiff  on  the  first  count,  and  for 
the  defendant  on  the  eecond  count. 


MERRITT  against  GODFREY. 

ON  a  former  day  in  this  term,  A.  i?.  Welmore  moved  A  motion  for 
discharge  un- 
to discharge  the  defendant  out  of  custody,  under  der  the  insoi- 

the  Insolvent  Confined  Debtoi-s'  Act.    Barker  v.  Bois  (a)  Debtors'  Act, 
J  was  dismissed 

was  cited .  wiUi  costs :  it 

D.  a.  Kerr  opposed  the  motion.  dl?e?d1Slhad 
The  facts  sufficiently  appear  in  the  judgment  of  the^^^^'^'^ 
Court,  which  was  now  delivered  by  '^^^^^y^^lPj^ 

'  away  with  h^ 

property,  and 

Carter,  C.  J.    The  defendant,  who  asks  to  be  dis-pJ^pi2SSirI^ 

«^  T*^a/%1«rAnf    Tt/iKt^t.     i^At.f«i;nKr    oVia^<tc    A/vot^af  ^lUlOUgh  he 


charged  as  an  Insolvent  Debtor,  certainly  shews  against  h^aBQpie* 
himself  a  case  of  as  gross  and  deliberate  fraud  as  can  well  ^^^j^^ 


/  V  ,  ^„  mencementof 
(a)  1  Allen^  722.  the  action. 
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1861.    be  conceived.    He  states  that  in  May,  1858,  when  the 

  whole  amount  of  his  debts,  including  that  due  to  the  plain- 

against  *^^>  ^^^V  ^^5,  he,  for  the  avowed  purpose  of  keepiug 
GoDFRBY.  his  property  out  of  the  reach  of  his  creditors,  assigned  to 
his  father-in-law  all  his  personal  property,  to  the  amount 
of  about  £200.  He  states  that,  at  that  time  he  owned  land 
in  the  Parish  of  Hampton^  worth  £400,  on  which  one  Clark 
had  a  mortgage  for  £123.  That  on  20th  June^  1858,  he 
sold  this  land  to  one  Finigan^  for  £400,  subject  to  Clark's 
mortgage ;  and  that  about  20th  June,  1858,  Finigan  paid 
on  this  purchase  about  £160,  which  amount  his 
(defendant's)  wife  got  possession  of  (how  or  by  what 
authority  he  does  not  state),  and  that  he  has  never  been 
able  to  get  possession  of  such  sum,  or  any  part  thereof. 
It  appears  by  the  affidavit  of  Israel  Meiritl,  that  in 
August,  1858,  defendant  received  ^75,  in  payment  of 
a  note.  The  defendant  himself  states,  that  in  December, 
1858  (which  was  after  the  commencement  of  this  suit,  in 
November),  he  himself  received  the  balance  due  on  the 
sale  of  the  land,  viz.  £100,  and  some  small  amount 
of  interest,  which  he  has  spetU  in  supporting  hhnself,  and 
endeavoring  to  get  possession  of  his  children,  and  the 
property  he  had  so  fraudulently  conveyed  to  his  father-in- 
law.  It  appears  by  the  plaintiff's  affidavit  (who,  moreover, 
directly  contradicts  the  defendant  in  several  particulars), 
that  since  the  commencement  of  this  action,  and  before  the 
defendant  went  to  jail,  one  John  Christy  offered  to  become 
answerable  to  plaintiff  for  the  amount  of  defendant's  debt, 
if  defendant  would  consent,  but  that  defendant  refused  to 
consent. 

To  afford  relief  in  such  a  case  would  be  a  direct  sanction 
and  encouragement  to  fraud.  Independent  of  the  fraudu- 
lent transfer  of  his  personal  property,  this  defendant  has  had, 
since  the  commencement  of  the  action,  most  ample  means 
of  paying  the  plaintiff's  debt,  which  he  has  obstinately  and 
perse veringly  refused  to  do.  His  incarceration  has  been, 
not  the  result  of  misfortune,  or  inability  to  pay  his  debts, 
but  of  his  own  dogged  determination  not  to  do  what  waft 

rigfat» 
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right,  when  he  had  ample  means  so  to  do.    We  will  not  1861. 

relieve  a  man  who  will  not  relieve  himself.   

This  being  a  second  application,  it  will  be  dismissed  against 

with  costs.  GODFKEY, 

Rule  accordingly. 


McGLYNN  against  FALCONER  and  Another. 

J A.  STREET,  Q.  C,  on  a  former  day  in  this  term,  Where  one  of 
two  defen- 
•    moved,  on  behalf  of  John  Falconer^  one  of  the dant«,  lo  an 

defendants,  for  judgment  as  in  case  of  a  nonsuit,  —  the  assumpsit, 

plaintiff  not  having  proceeded  to  trial  according  to  the  ^^iS^  and 

practice  of  the  Court.  foilSuyfsettied 

Allen  opposed  the  motion,  on  an  affidavit  stating  that  it[Jg  pj^^j^*5^ 
was  an  action  of  assumpsit;  that  the  defendants  had ^'^J^Jg^*^® 
appeared  jointly;  and  that  Huffh  Falconer,  the  ^^'^^^jjf^^en^^g®' 
defendant,  had  since  settled  the  suit  with  the  plaintiff. Incase  of  a 
He  contended,  that  after  such  settlement,  the  plaintiff  not  proceed- 
coidd  not  have  gone  on  with  the  action,  without  being ^fonli^to 
guilty  of  a  breach  of  faith,  and  being  liable  to  have  the  {{;|  JSl,rtr 
proceedings  set  aside.  Jhfp^S£?w' 

Street,  in  reply,  referred  to  Jones  v.  Gibson  (a)  and 

*  tr  J  y  ^  ^         to  enter  a 

Sawyer  Y.  Hodges  (6)  ,  to  shew  that  one  of  several  joint  pro- 
defendants  could  obtain  a  rule  for  judgment  as  .in  case  of 
a  nonsuit.    [Parker,  J.    Can  you  find  any  case  where 
the  suit  has  been  settled,  that  one  of  the  defendants  can 
afterwards  apply  for  judgment  as  in  case  of  a  nonsuit?] 
One  defendant  has  no  right  to  settle,  and  bind  the  other. 
Suppose  John  Falconer  had  been  arrested  in  the  action, 
and  put  to  expense,  was  he  to  be  deprived  of  his  remedy, 
because  the  other  defendant  chose  to  settle  the  suit? 
[Ritchie,  J.    It  there  was  no  joint  contract,  the  defen- 
dants should  have  severed  in  pleading.   In  the  cases  citcd» 

(a)  5  jB.  <0  C.  768.  (6)  1  DowL  N,  S.  10. 
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1861.  the  defendants  appeared  by  different  attorneys.  I  think 
  that  makes  a  great  distinction.] 

^"^yj^  Cur.  adv.  vuU. 


against 
Falconer 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  a  motion  made  on  behalf  of  John  Falconer^ 
one  of  the  defendants,  for  judgment  as  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial,  according  to  the  practice  of  the 
Court.  The  two  defendants  appeared  in  the  action,  by 
one  attorney,  and  pleaded  jointly.  The  reason  given  by 
the  plaintiff  for  not  proceeding  to  trial,  is  that  the 
debt  for  which  the  action  was  brought,  had  been  fully 
satisfied  by  Hugh  Falconer^  the  other  defei^dant.  It  is 
quite  clear,  therefore,  that  Hugh  Falconer  could  not,  as 
far  as  he  was  concerned,  move  for  judgment  as  in  case  of 
a  nonsuit,  nor  compel  the  plaintiff  to  go  to  trial  under  a 
peremptory  undertaking ;  for  between  him  and  the  plaintiff, 
the  matter  has  been  entirely  settled,  and  there  is  nothing 
to  try  :  neither  does  Hugh  Falconer  ask  for  either  of  these 
proceedings  against  the  plaintiff.  Had  the  other  defendant, 
Hugh  Falconer^  suffered  judgment  by  default,  as  in  the  case 
of  Murphy  v.  Donlan  (a),  this  motion  might  have  been 
made  on  behalf  of  John,  because  there  would  be  nothing 
inconsistent,  as  said  by  AbboU,  C.  J.,  in  the  entry  of 
the  two  judgments,  and  the  only  issue  joined  would  have 
been  by  John  Falconer  alone.  So  also  in  Jones  v.  Oibson, 
(6),  the  motion  was  allowed  by  one  of  the  defendants, 
where  the*  two  had  appeared  by  separate  attornies,  and 
severed  in  pleading.  But  when  two  defendants  sued 
jointly,  join  in  the  plea,  and  raise  a  joint  issue,  they  pat 
themselves  on  the  same  terms,  and  one  cannot  have  a 
benefit  from  which  the  other  is  debarred .  So  at  the  trial ,  one 
of  such  defendants  could  not  obtain  a  nonsuit  on  his  own 
behalf,  independently  of  his  co-defendant,  nor  would 
such  a  motion  be  entertained,  unless  made  on  behalf  of 
both.  The  same  rule  would  hold  as  to  a  motion  for 
judgment  as  in  case  of  a  nonsuit.  While  we  are  fer 
from  thinking  we  could  have  tried  the  joint  liability  of  the 

(a)  bB.dfC.  178.  (6)  5  B.  &  C.  768. 

defendants, 
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defendants,  hy  counter  affidavits,  as  proposed  by  Mr.  1861. 
Street  ( which  would  in  fact  have  been  trying:  the  whole   

.  MCGtYKN 

question  at  issue),  we  think,  even  admitting  such  joint  against 
liability  could  have  been  negatived,  the  one  defendant  Falcon«r. 
could  not  support  this  motion. 

Both  defendants,  however,  are  entitled  to  have  the  suit 
legally  determined,  and  this  the  plaintiff  is  willing  to  do 
by  entering  a  siet  processus.  On  his  entering  a  stel  pro- 
cessus,  the  motion  will  to  dismissed. 

Rule  accordingly. 


O'LEARY  affainst  GRAHAM. 

THIS  was  an  application  to  set  aside  the  service  of  the  A  copy  of 
prooeM 
writ,  the  judgment,  and  execution,  in  this  case,  foragainBt 

irregularity,  there  being  no  Judge's  order  to  perfect  the  wa«  left  at 

service  of  the  writ.    The  defendant's  affidavit,  upon  which  sheriff^^ 

the  motion  was  made,  stated  that,  in  September  last,  on  raembe"  of 


returning  home  after  a  short  absence,  ho  received  from  his  J^^^J^^^j 
wife  a  printed  blank  form,  which  she  stated  had  been  '^ftJjJ^'jttS^o 


at  his  house,  with  one  Judea  Wardy  a  servant,  on  the  the  Sheriff 

that  he  had 

previous  day,  by  the  Sheriff  of  the  County ;  that  he  did  received  it, 

not  understand  what  the  paper  meant,  but  concluded  it  would  see  the 

might  be  a  summons  for  him  to  attend  the  Court  as  a  attorney^ 

juror;  that  about  a  week  after  this,  he  met  the  Sheriff, J^^^I^V 

who  asked  him  if  he  had  received  a  paper,  which  he  (the^^^^jjj^l^ 

Sheriff)  had  left  at  defendant's  house  ;  to  which  he  replied  "2 *v$c?c.^^ 

that  he  had,  but  said  nothin<(  to  the  Sheriff  about  its  bein£r§^-  The  ' 
,  ,    _        ,        ,      ^     .  1       ,  I     .  Court  refused 

a  blank,  as  he  did  not  wish  to  be  put  upon  the  jury.    1  hat  to  sot  aside 

on  the  24th  December  last,  the  Deputy  Sheriff  informed  siijn^ffor' 

him  that  he  had  an  execution  against  him  in  this  suit,  pe^ancef ' 

which  was  the  first  knowledge  he  had  of  the  existence  of  ^iJf^e^^^ 

defendant  had 
received  the 

copy  of  Uie  writ,  io  time  to  appear  in  the  suit,  if  he  wished  to  do  so;  though  he  swore  that 
^uj  a  blank  paper  had  been  left  at  his  house  by  the  Sheriff,  and  that  he  did  not  know  what 
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1861.    the  suit,  never  having  received  any  other  paper  or  process 

  than  the  blank  form  before  referred  to.    The  blank  form, 

against    ^^^ich  was  annexed  to  the  defendant's  affidavit,  was  a 
Graham,   printed  copy  of  the  formal  parts  of  a  capias  ad  ra^onden^ 
du7n,  the  defendant's  name  being  written  upon  the  back 
of  it  by  the  Sheriff. 

The  affidavits  of  the  Sheriff,  in  answer,  stated  that  be 
served  the  writ  on  the  15th  September  last,  at  the  defen- 
dant's dwelKng-house ;  that  he  recollected  examining  and 
reading  the  copy  a  short  time  before  he  served  it,  and  that 
it  was  prgiDcrly  filled  up,  being  returnable  at  the  following 
Michaelmas  term,  and  that  if  a  blank  coi)y  was  left  at  the 
defendant's  house,  it  must  have  been  upon  the  outside  of 
the  other  which  he  served  ;  that  on  the  19th  September^  be 
met  the  defendant,  and  asked  him  if  he  had  got  the  writ 
which  he  (the  Sheriff)  had  left  at  his  house;  that  the 
defendant  said  he  had,  and  asked  what  they  were  about; 
to  which  the  Sheriff  answered,  that  O'Leary  was  sueing 
him  (defendant),  and  that  he  had  better  see  the  attorney, 
and  settle  it  in  time ;  to  which  the  defendant  replied,  that 
ho  would  attend  to  it.  It  was  further  stated,  that  the 
defendant  had  been  a  good  deal  engaged  in  law,  and  knew 
the  difference  between  a  writ,  and  a  summons  to  attend  as 
a  juror.  The  affidavit  of  the  Deputy  Sheriff  stated,  that 
he  received  the  ca.  sa.  against  the  defendant,  on  the  4th 
December  last,  and  informed  him  of  it,  when  the  defendant 
said  he  had  never  been  served  with  the  writ,  that  the 
Sheriff  had  left  a  blank  copy  at  his  house,  which  he  did 
not  understand ;  that  on  being  told  that  the  Sheriff  had 
made  an  affidavit  of  the  service  of  a  copy  of  the  writ,  the 
defendant  promised  to  settle  the  amount  in  a  week,  if  he 
was  allowed  to  go  home ;  that  the  Deputy,  with  the  con- 
sent of  the  plaintiff's  attorney,  allowed  the  defendant  to 
go  home ;  but  as  he  did  not  pay  the  amount,  he  arrested 
him  on  the  ca.  sa.  on  the  15th  December. 

D.  S.  Kerr^  in  support  of  the  motion,  contended  that 
the  judgment  was  a  nullity,  for  want  of  a  Judge's  order  to 
make  the  service  good,  as  reqnii'ed  by  the  Act  12  Vict.  c. 

39, 


Ik  TiiK  TwENTY-Fouuni  Year  of  VICTORIA. 


107 


39,  §  44.    James  v.  Dupres  (a).    A  nullity  could  not  bo  1861. 

waived  ;  and  there  was  nothing  that  amounted  to  a  waiver.   

The  plaintiff's  position  was  not  altered  by  anything  the  ^^^^^^ 
defendant  said.  The  cases  relied  on  by  the  plaintiff  were  Graham. 
only  cases  of  irregularity,  which  might  be  waived. 

AUetij  corUm^  contended  that  the  defendant  knew  the 
suit  was  pending,  and  had  waived  any  irregularity,  by  his 
delay  in  making  the  application,  and  by  his  subsequent 
promise  to  pay.  O'Regan  v.  BerrymouiU  (6)*;  Rawes  v. 
Knight  (c);  Holt  v.  Ede  (d).  The  affidavits  of  the 
defendant's  wife  and  Judea  Ward,  should  have  ^bcen  pro- 
duced to  explain  the  service.  His  statement  was  only 
hearsay,  and  did  not  contradict  the  positive  affidavit  of  the 
Sheriff ;  and  where  the  affidavits  left  it  doubtful  whether 
a  party  had  been  served  with  process  or  not,  the  Court 
would  not  interfere.    Morris  v.  Coles  (e). 

Cur.  adv.  vult. 

Cahter,  C.  J.,  now  delivered  the  judgment  of  the 
Cotirt.  This  was  a  motion  to  set  aside  the  service  of 
process,  interlocutory  judgment,  final  judgment,  and  exe- 
cution, on  the  ground  of  the  insufficiency  of  such  service  : 
—  it  being  a  service  at  the  dwelling-house  of  defendant, 
And  not  perfected  by  a  Judge's  order,  as  required  by  the 
Act  of  Assembly. 

We  quite  agree  that,  however  sufficient  the  affidavit 
made  by  the  Sheriff  of  the  service  of  the  writ,  was,  to 
obtain  a  Judge's  order,  such  order  not  having  been  made, 
the  service  of  process  cannot  be  supported  as  good  service 
ondcr  the  Act  of  Assembly.    Nor  can  we  discover  any 
such  waiver  of  the  irregularity,  or  any  such  delay  in  the 
application,  as  would  deprive  the  defendant  of  relief,  — 
so  fiir,  at  least,  as  regards  the  interlocutory  judgment, 
and  proceedings  subsequent  thereto.    The  question  must 
then  turn  on  the  sufficiency  of  the  service  as  a  per- 
aonal  service,  under  the  Statute  12  George  /,  c.  29, 

(0)  I  AUen.  006.  (6)  I  Kerr,  167.  {e)  1  Bing.  132. 

(d)  ID.dL.  6S.  {e)  2  Dowl.  79. 

amended 
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1861.    ameuded  and  explained  by  5  George  11^  c,  27,  autho^, 

  rizing  the  plaintiff,  on  affidavit  of  personal  service,  tu 

%gai^   enter  a  common  appearance  for  the  defendant,  and  proceed 
Qraham.   thereon,  as  if  defendant  had  entered  his  appearance.  The 
affidavit  of  service  of  the  Sheriff  states,  **  that  he  did,  on 
the  fifteenth  day  of  September  instant,  deliver  a  copy  of 
*'the  annexed  writ  at  the  honse  of  the  above  defendant, 

*'  situated  in  the  Parish  of  Welford,  nnt»)  Miss   Ward^ 

**an  adult  person  residing  in  the  said  house;  and  known 
*'  to  this  deponent  as  a  member  or  inmate  of  the  family  of 
*'said  defendant,'' &c.  (concluding  in  the  form  required 
by  the  Rule  of  Court).  The  service,  when  made,  on  the 
15th  September^  1860,  was  certainly  intended  to  be  a  ser- 
vice at  the  dwelling,  under  the  Act  of  Assembly,  and 
could  only  st^nd  as  such  ;  if  a  greater  effect  be  not  given  to 
it  by  the  acknowledgment  made  by  the  defendant,  im  the 
19th  September,  to  the  Sheriff,  that  ho  had  received,  on 
the  evening  of  the  15th  September^  the  ilay  of  service,  the 
copy  of  process  so  letl  at  his  dwelling.  Now,  while  the. 
defendant  admits  in  his  affidavit,  having  had  a  conversation 
with  the  Sheriff,  and  telling  him  he  had  received  the  paper 
the  Sheriff  had  left  on  the  15th,  which  he  asserts  to  be 
that  annexed  to  his  affidavit,  and  which  appears  to  be  a 
mere  printed  blank  form  of  a  copy  of  a  common  process 
in  the  Supreme  Court,  with  the  notice  to  appear,  also  in 
blank,  on  the  back  of  which  the  defendant's  name  i« 
written  in  the  Sheriff's  handwriting,  —  he  swears  he 
did  not  know  the  meaning  of  the  paper,  but  supposed 
it  might  be  a  summons  to  attend  the  Court  as  a  juror; 
but  that  he  did  not  inform  the  Sheriff  that  it  was  only  a 
printed  blank  he  had  received,  nor  ask  the  Sheriff  of  the 
meaning  of  it,  because  he  did  not  want  to  serve  as  a  juror. 
When  we  contrast  the  affidavit  of  the  defendant,  with  the  i 
affidavits  subsequently  made  by  the  Sheriff,  and  his  Dep- 
uty, Clarke^  and  look  also  at  the  affidavits  of  the  plaintiff 
and  his  attorney,  we  have  no  hesitation  in  giving  full 
credit  to  the  Sheriff's  affidavit,  on  all  matters  in  which  his 
affidavit  contradicts,  or  is  inconsistent  with,  that  of  the 
defendant. 

Our 
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Our  conclusion  in  this  respect  is  warranted,  not  only  by  1861. 

the  manner  in  which  the  defendant  relates  the  conversation   

he  had  with  the  Sheriff  on  the  19th  SepteinbeVj  and  the  agtUfut 
very  unsatisfactory  explanation  he  makes;  but  by  the  Graham. 
cxtrar)rdinary  omission  to  produce  an  affidavit  of  Judea 
Ward^  to  whom  the  copy  of  process  was  delivered,  and 
that  of  his  (the  defendant's)  wife,  from  whom  he  says  he 
received  the  paper  produced,  or  to  give  any  reason  for  not 
procuring  such  affidavits.  Now,  we  think  it  is  very  prob- 
able the  blank  copy  was  left  by  the  Sheriff  at  the  dwelling ; 
but  as  we  find  it  utterly  impossible  to  reconcile  what  the 
defendant  states,  —  that  until  Olarke,  the  Deputy  Sheriff, 
produced  to  him  the  ca.  he  had  no  knowledge  what- 
ever of  the  plaintiff's  suit,  —  with  the  detailed  account  given 
by  the  Sheriff  of  his  conversation  with  the  defendant  on 
the  19th  September^  we  are  quite  warranted  in  believing 
that  a  proper  copy  of  the  process,  with  the  notice  required 
by  law,  was  delivered  with  the  writ  to  the  Sheriff,  and  by 
him  left  at  the  defendant's  house,  and  received  the  same 
day  by  the  defendant. 

Now,  then,  comes  the  question,  whether,  although  no 
personal  sei-vice  was  made  on  the  defendant  by  the  Sher- 
iff on  the  15th  Septetnber^  the  fact  of  his  acknowledgment, 
made  four  days  afterwards,  that  he  had  received  the  copy 
of  process,  and  the  information  then  given  him  by  the 
Sheriff  of  the  writ  at  the  plaintiff's  suit,  can  avail  as  a  per- 
sonal service  under  the  Statutes?   On  examination  of  the 
cases  and  hooks  of  practice,  it  will  appear  that  the  English 
Courts  have  evinced,  in  several  ways,  a  disposition  to 
support  the  service  of  process,  when  satisfied  that  the 
defendant  has  received  the  copy  of  process,  or  had  knowl- 
edge of  it  in  due  time  to  appear,  if  he  wished  to  defend 
the  suit ;  where  the  affidavit  annexed  to  the  writ  is  prima 
facte  sufficient,  although  not  satisfied  of  the  strict  truth  of 
it.   But  the  Courts  have  gone  further  than  this,  and  have 
either  distinctly  supported  the  service,  or  declined  to 
interfere  to  set  aside  proceedings,  under  circumstances  not 
dissimilar  to,  and  going  quite  as  far  as  we  are  called  to  go 
in  the  present  instance,  and  perhaps  further.    We  Tefet 

to 
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18()l. 

(yLKARY 

against 
Graham. 


to  Rhodes  V.  Jones  (a);  Tho7n':on  v.  Pheney  (b) ;  Wil- 
Hams  V.  Plggott  (c) ;  Phillips  v.  Emell  (d) ;  Saunders 
V.  DeChaslelain  (e);  Atkinson  v.  Howell  (/). 

But  although  these  cases  will  fully  warrant  us  in  declin- 
ing to  interfere  on  the  present  occasion,  where  there  is  not 
the  slightest  pretence  of  merits,  we  think  the  practice  of 
proceeding  without  a  Judge's  order,  where  the  personal 
service  of  process  is  not  made  in  the  ordinary  way,  should 
not  be  encouraged,  and  may  tend  to  throw  difficulties  in 
the  way  of  the  Clerk,  when  applied  to,  to  sign  interlocu- 
tory judgment.  We  shall  dismiss  the  motion  without 
costs. 

Rule  accordingly. 


(a)  1  Dowl  215. 
(C)  5  DowU  320;  1  M,  &  W.  574. 
(0  5  DoxcU  154. 


(&)  1  DowU  441. 

((/)  2  Dowl.  684. 
(/)  7Af.<fc  fr.213. 


SULIS  agaimt  FERGUSON. 

A  party  fX^RESPASS  for  false  imprisonment.  Plea,  not  guilty, 
e^utionr^  JL  with  a  notice  of  defence  under  the  Act  13  Vict.c.  32, 
ju^ment*''*  *that  the  defendant,  and  other  persons  (naming  them),  had 
hiKwiffthree  recovered  a  judgment  in  the  Supreme  Court,  against  the 
who  hlw^^n  P'^*"^*^  and  Joseph  Sulis,  George  Sulis,  and  Charl&i 
diwsharged     8ulis.  which  judojment  still  remained  in  full  force  and 

by  a  Judge's  '  o 

order,  on  Uie  effect,  and  unsatisfied  ;  and  that  to  obtain  payment  thereof, 
ffround  that 
he  had  not 

been  served  with  process  tn  the  suit,  and  had  not  authorized  nn  appearance  to  be  entered  for 
him,  may  maintain  an  action  for  fal^e  imprisonment  a«:uinst  the  Judgmen^pIaiuti^r,  at  whoM 
instance  the  execution  issued;  though  the  Judgment han  not  been  set  aside. 

If,  as  a  defence  to  an  action  for  false  imprisonment,  the  defendant  pleads  a  Judgment  re* 
covered  against  the  plaintiff  and  others,  and  executisn  thereon,  the  plaintiff  may  reply,  that 
on  application  to  a  Judge,  his  arrest  under  the  execution  was  set  astde,  on  the  ground  that 
he  had  not  been  served  with  process  in  the  action,  in  which  this  Judgment  was  recovered, 
and  had  no  notice  thereof,  and  had  not  appeared  therein. 

A  party  relying  upon  a  Judgment  recovered,  as  an  estoppel,  should  plead  it,  so  that  the 
plaintiff  may  take  issue  upon  it. 

Where  a  Judgment  is  not  pleaded  as  an  estoppel,  but  the  facts  relied  on  are  stated  lu  a 
notice  of  defence  given  under  the  Act  13  Vict,  c.  82,  it  is  open  to  the  Jury  to  find  the  truth  of 
the  fact4  on  which  the  plaintiff  relies  as  an  answer  to  the  Judgment  and  execution. 

the 
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the  defendant  caused  an  execution  of  capias  ad  sathfaci-  18(51. 

endum  to  be  issued  on  puch  judgment,  under  which  the   

Sheriff  of  St.  John  arrested  the  phiintiff,  which  is  the  against 
alleged  trespass  complained  of.  Fergi-son. 

At  the  trial  before  Parker^  J.,  at  the  St.  John  circuit, 
in  January y  1860,  it  appeared  that  the  plaintiff  had  been 
arrested  on  u  ca.  m.^  issued  upon  a  judgment  in  a  suit  of 
Robert  Jtankin  and  others  (of  whom  the  defendant  was 
one),  against  Joseph  Sulisy  George  SuUsy  Charles  Sulis^ 
and  Thomas  W.  Suits  (the  plaintiff)  ;  that  on  application 
to  21  Judge  at  Chambers,  the  execution  of  the  ca.  sa,  was 
set  aside,  and  the  plaintiff  discharged  out  of  custody,  it 
having  been  made  to  appear  that  he  had  not  been  served 
with  process  in  the  suit,  and  had  no  knowledge  of  its 
existence.  The  Judge's  order  was  made  a  rule  of  Court. 
An  appearance  had  been  entered  by  an  attorney,  for  all 
the  defendants  in  the  suit  of  Rankin  v.  Sulis  and  others^ 
but  the  attorney  proved  that  he  had  no  authority  from  the 
plaintiff  to  appear  for  him,  and  no  communication  with 
him  about  the  suit ;  that  he  was  not  aware  that  he  had  not 
l>een  served  with  process,  and  gave  the  notice  of  appear- 
ance in  accordance  with  the  names  stated  in  the  copy  of 
the  writ.  Judgment  was  signed  against  all  the  defendants 
in  that  suit,  for  want  of  a  plea.  It  was  contended,  on  a 
motion  for  a  nonsuit,  that  the  plaintiff  was  estopped  by 
the  judgment  from  denying  the  legality  of  the  arrest,  and 
that  the  Judge's  order  had  been  improperly  made  a  rule 
of  Court,  without  notice  to  the  plaintiffs  in  that  suit ;  but 
the  motion  was  overruled.  The  learned  Judge  directed 
the  jury,  that  if  the  plaintiff  had  not  been  served  with 
process,  and  had  not  authorized  the  appearance  to  be 
entered  for  him,  his  arrest  on  the  execution  was  illegal,  as 
he  would  not  in  that  case  be  bound  by  the  appearance 
entered  for  him.    Verdict  for  plaintiff  for  £25. 

In  Hilary  term  last,  Hazen^  Q.  C,  obtained  a  rule  nisi 
for  A  new  trial,  on  the  grounds  of  misdirection,  and  the 
improper  admission  of  evidence. 

8.  R^  Thomson  shewed  cause  in  Trinity  term  last.  It 
was  not  necessary  to  set  aside  the  execution,  before  bring- 
ing 
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1861.  ing  the  action  ;  it  was  sufficient  to  set  aside  the  arrest.  If 
a  valid  execution  issued,  and  was  executed  b}*  the  Sheriff 
on  Sunday^  the  execution  could  not  be  set  aside,  though 
Fkrguson.  the  arrest  would  be.  The  plaintiff  does  not  complain  of 
the  issuing  of  the  execution,  but  of  its  being  executed 
against  him.  An  unauthorized  appearance  by  an  attorney, 
for  a  party  who  has  not  been  served  with  process,  is  no 
waiver,  and  a  judgment  based  upon  such  appearance  will 
be  set  aside.  Bayley  v.  Buckland  (a).  After  the  exe- 
cution was  set  aside,  it  was  the  same  as  if  it  had  never 
existed ;  Prentice  v.  Hamson  (b) ;  and  the  plaintiff  in 
the  suit  is  responsible  to  the  party  in  trespass.  Barker 
V.  Braham  (c) ;  Colleti  v.  Foster  (cZ),  The  plaintiff  has 
been  illegally  arrested,  and  he  must  have  a  remedy.  The 
judgment  can  be  no  estoppel.  At  all  events,  it  ought  to 
have  been  pleaded;  and  then  the  plaintiff  could  have 
replied  the  facts,  as  was  done  in  Collett  v.  Foster.  A 
party  cannot  be  estopped  by  a  record,  to  which  he  is  made 
a  party  without  his  knowledge. 

Hazelly  Q.  C,  contra .  While  a  judgment  stands,  it 
imports  incontrovertible  verity  as  to  all  the  proceedings 
which  it  sets  forth,  so  that  a  party  cannot  plead  that  the 
things  which  it  professes  to  state  are  not  true.  liamsbot- 
tomy.  Buckhurst  (e).  In  Brocheau  v.  DesBrisay  (/), 
it  was  held  that  the  defendant  was  bound  by  the  statement 
of  the  property  in  the  recoi-d,  though  he  had  never  heard 
of  part  of  it.  In  Beed  v.  Jackson  (g)^  evidence  was 
rejected,  tending  to  shew  that  the  officer  had  made  a  mis- 
take in  entering  the  postea^  the  record  being  held  conclu- 
sive. If  an  exemplification  of  a  judgment  is  put  in  evi- 
dence at  Nisi  PriuSy  the  defendant  is  concluded  from 
shewing  that  he  was  never  served  with  process ;  and  in 
this  case,  it  is  immaterial  whether  he  was  served  or  not, 
for  an  appearance  having  been  put  in  for  all  the  defen- 
dants, the  plaintiffs  were  not  bound  to  inquire  whether  tlie 
attorney  was  authorized  or  not.    The  whole  of  the  evi- 

(a)  1  Exch.  1.  (6)  4  Q.  B.  852. 

(c)  2  W.  Bla.  866.  id)2H,d:  X.  856. 

(e)  2  if.  <6  S.  566.  (f)  4  AUen,  122.  {g)  1  EoMt,  355. 
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ence  that  the  plaintiff  was  not  served  with  process  in  the  1861. 

riginal  suit,  was  improperly  admitted,  as  it  contradicted   

be  record;  for  though  the  exemplification  of  the  writ  against 
gainst  all  the  defendants,  shewed  that  he  was  not  served,  Fbrgusoh. 
tm  constat  but  that  another  writ  issued.  [Ritchie,  J. 
)r,  he  might  appear  without  being  served  at  all.]  As 
>Dg  as  the  judgment  against  the  defendants  in  the  original 
uit  stands,  the  plaintiff  cannot  be  a  trespasser  in  issuing  an 
xecution  upon  it ;  they  must  first  break  down  the  judg- 
lent.  A  Judge  at  Chambers  has  no  power  to  set  aside  a 
jdgment.  [Wilmot,  J.  He  did  not  set  aside  the  judg- 
lent:  only  the  arrest.]  The  effect  was  the  same:  it 
eprived  the  creditors  of  their  remedy.  In  Bayley  v. 
iucklandf  the  Judge  did  not  set  aside  the  execution,  but 
eferred  it  to  the  Court.  The  same  principle  applies  in 
lis  case,  as  in  actions  against  Justices :  while  the  convic- 
ion  stands,  no  action  of  trespass  can  be  maintained  against 
16  Justices  for  anything  done  under  it.  The  defendant 
ras  not  bound  to  take  any  proceedings  to  set  aside  the 
udge's  order,  till  it  was  served  upon  him.  Charge  v. 
*'arhaU  (a);  Sedgwick  v.  AUerton  (6);  Kenny  v.  Hutch- 
vton  (c). 

Cur.  adv.  vult. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the 
!ourt.  It  may  be  considered  as  established  in  the  con- 
[deration  of  this  case,  that  the  plaintiff  was  never  served 
ith  process  in  the  action  of  Rankin  v.  8ul%8  and  others, 
r  had  any  notice  of  that  action ;  that  he  never  authorized 
r  knew  of  any  appearance  for  him  in  that  suit ;  that  his 
rrest  under  the  ca.  «a.,  issued  in  that  case,  was  illegal ; 
ad  tiiat  thereby  he  sustained  an  injury  by  the  instrumen- 
ility  of  the  defendant,  for  which  the  defendant  prima 
wie  is  liable. 

When  the  plaintiff  found  himself  thus  injured  by  the 
st  of  the  defendant  by  such  arrest,  in  a  suit,  of  which,  up 
I  that  time,  he  had  no  notice  whatever^  it  would  seem^ 

ia)  4     ^  C.  m.  (b)  7  East,  642.  (c)  S  DowL  171. 

f  15  prima 
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1861.    priimfaciey  that  he  would  at  ouce  have  a  right  to  eeek  legal 
g^jg     redress  for  such  injury,  against  the  party  by  whom  it  had 
against    been  immediately  caused,  without  any  inquiry  into  the^  cir* 
fkrguson.  cumstauces  by  which  the  defendant  had  been  led  to  make 
or  authorize  the  arrest ;  aud  in  order  to  obtain  immediate 
relief,  he  would  procure  the  execution  of  the  ca.  8a*  y  as 
far  as  he  was  concern^d^  to  be  set  aside*    Had  the  law 
as  regards  joint  debtors,  been  here  as  it  is  in  EngUindf  it 
might  have  been  advisable  to  apply  to  the  Court,  to  set 
aside  the  judgment,  in  order  to  avoid  any  question  of 
estoppel  by  the  record  of  the  suit  of  Rankin  v.  8fdi9  and 
others;  aud  under  that  law,  it  is  clear,  from  the  caae  of 
Bayley  v.  Buckland  (a) ,  the  judgment  would  have  been  set 
aside  with  costs.    But  under  our  law  [see  1  Rev.  SUtt*  c 
141,  and  McLaughlin  v.  Ratohford  would:  such  an 

application  have  been  successful?  W!oul4  not  the.  Court 
have  said.  We  will  not  set.  aside  the  judgment,  becau9(9, 
although  you  were  not  served  with  process,  nor  have 
entered  an  appearance^  the  judgment  is  regular.  You 
haye  beea  relieved  from  arrest,  and  you  cannot  be  aflfeotedi 
by  that  judgment,  without  a  scire  facias^  which  will  enable^ 
you  to  avail  yourself  of  any  defence  you  may  have,  .to  tbe 
original  action. 

But  it  is  contended  that  the  record  in  Rankin  v.  Suits 
and  otherSy  which  avers  that  the  present  plaintiff  was 
served  with  process,  an4  appeared*       a  conclusive.  • 
estoppel  to  him,  to  dispute  or  contradict  that  fact*  WjB. 
will  not  urge  as  a  reason  against  this,  the  extreme  hardship  . 
of  a  mau*s  being  estopped  by  a  proceeding,  not  only  un- 
authorized by  him,  but  of  which  he  was  entirely  ignowl^  I . 
because,  if  the  law  be.  so,  we  and  he  must  be,  bound  by  il^t 
It  seems  jbo  us,  however,  that  the  law  is  not  so*    We  talpd, 
it  to  be  settled  law  that  such  a  proceeding  cannot  hav)9  - 
the  force  of  a  conclusive  estoppel,  unless  specially  pleaded^ ' 
so  that  the  opposite  party  can  take  upon  it,  that  particular 
issue  by  which  records  are  to  be  tried ;  and  that  the  mer^. 
notice  of  defence  given  in  this  case,  cannot  amouot  ;to , 
such  special  plea.   But  beyond  this,  it  appears  to  us,  that 

(a)  1  Exch.  1.  (b)  8  Kerr,  421. 

had 
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had  the  defendant  specially  pleaded  the  record  as  an  1861. 

estoppel,  the  plaintiff  might  have  replied  in  confession  and   

avoidance,  instead  of  taking  i^ue  on  the  record,  by  set-  agaimt 
ting  out  the  affidavits  on  which  the  application  for  set-  fargcson. 
ting  aside  the  arrest  of  the  plaintiff,  wss  made  to  the 
Judge,  the  order  of  the  Judge  founded  on  those  affidavits, 
and  the  making  that  order  a  rule  of  Court.  Such  aver- 
ments, wtthont  denying  the  existence  of  the  record 
pleaded,  would  shew  that  the  particular  aveitneitts  relied 
on  as  an  estoppel^  had  been,  by  the  same  tribunal  which 
had  placed  them  on  record,  pronounced  untrue ;  and  the 
Court  could  hardly  hold  the  plaintiff  estopped  by  aver- 
menlB  in  its  own  recford,  which  itself  had  determined  Were 
&be.  Much  less  coutd  a  jury,  where,  under  a  mere 
notice  of  defence,  the  same  facts  were  clearly  establiished 
Igr  evidence  properly  admitted,  be  precluded  from  find- 
ing the  real  truth.  The  question  was  therefore,  we  think, 
open  to  the  jury ;  and  if  so,  there  can  be  no  doubt  the 
verdict  was  right,  and  the  rule  for  a  new  trial  niust  be 
dischaiged. 

Rule  discharged  (d). 
(a)  See  K^jf  r.  Laufenct,  ZM.ACl;  Buffer  y.  Allen,  X.  R,  2  Ezch,  16. 


THE  QUEEN  afamst  GALLANT  and  Ai^oruifift. 

TEQ£  Bev.  Dr.  Jarvi$f  the  rector  of  Shediacy  Was  con-  The  line  im- 
vieted  before  the  defendants,  two  Justices  of  the^^^ot^e. 
Peace  for  the  County  of  WMmariand,  under  the  Bev.^i^^'' 
Sua.  c.  146,  §  3,  upon  the  complaint  of  Anthony  * 
jwn,  of  having  knowingly  solemni29ed  a  mairriage  between  J^S^g^J^S^j. 

twenty-one 

yein  of  a«,  wtthoat  consent  of  the  fkther,  m*y  be  recovered  before  two  Justices  of  the 
oadBT  the /{fv.  iSral.  c.  161,  i  tt. 
The  pfoeeedingt  need  not  be  in  the  name  of  the  Qtteen. 

Ibe  fraecotSoA  Snr  the  reeorerr  of  the  fine  being  a  criihinal  f  rooaedfus,"  the  deftndant 
knot  a  oompemitwidieM  under  ttie  Act  IS  Vict.  e.  41. 


EdwkrA 
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1861.     Edward  McDonald  and  Christiana  Jane  Simpson  (the 

  daughter  of  the  complainant),  without  his  consent;  the 

^^agaiMt^  said  Christiana  Jane  Simpson  being  at  the  time  of  such 
Gallant,  marriage,  under  the  age  of  twenty-one  years. 

A  rule  nisi  having  been  obtained  to  quash  the  convic- 
tion, on  three  grounds  :  1.  That  the  Justices  had  no  juris- 
diction to  try  the  offence;  2.  That  the  prosecution  should 
have  been  in  the  name  of  the  Queen;  3.  That  the  defen- 
dants evidence  was  improperly  rejected  by  the  Justices ; 

Allen  shewed  cause  in  Trinity  term  last.  By  the  Rev. 
Stat.  413,  §  3,  it  was  declared,  that  whoever  should 
knowingly  solemnize  a  marriage,  where  either  party  was 
under  the  age  of  twenty-one  years,  without  the  consent  of 
the  father  or  guardian,  should  be  guilty  of  a  misdemeanor, 
aud  should  pay  a  fine  of  £20.  A  fine  is  a  penalty  ;  and 
by  the  Rev.  Stat.  464,  §  32,  penalties,  not  exceeding 
£20,  may  be  recovered  before  two  Justices,  where  no  par- 
ticular mode  is  prescribed  for  the  recovery.  And,  to  put 
it  beyond  all  doubt,  the  latter  part  of  the  same  section 
declares,  that  a  fine  may  be  recovered  in  the  same  way, 
instead  of  proceeding  by  indictment.  The  Justices,  there- 
fore, clearly  had  jurisdiction  to  try  the  offence.  2.  If 
they  had  jurisdiction,  the  form  of  the  proceedings  is  cor- 
rect; for  the  same  section  declares  that  they  shall  be 
according  to  the  Summary  Convictions  Act,  1  Rev.  Stat. 
382.  The  name  of  the  prosecutor  does  not  appear 
in  any  of  the  forms  given  in  that  chapter,  except  the  infor- 
mation. This,  too,  being  only  an  objection  of  form,  could 
not  affect  the  proceedings.  3.  The  defendant  {Jarvis)  was 
not  a  competent  witness,  unless  he  is  made  so  by  the 
Act  19  Vict.  c.  41.  But  that  Act  excludes  any  person 
who,  in  any  criminal  proceeding,  is  charged  with  the 
commission  of  any  indictable  offence,  or  any  offence 
punishable  on  summary  conviction."  This  section  was 
considered  in  Ex  parte  Cook  (a),  which  settles  this  point. 

Eraser^  contra.  If  there  is  any  doubt  about  the  con- 
struction of  the  Act,  the  Court  will  not  take  away  the 
right  of  trial  by  jury.    Acts  which  abridge  the  liberty  rf 

(a)  4  AUen,  606. 

the 
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the  subject,  and  give  a  summary  jurisdiction,  unknown  to  1861. 

the  common  law,  are  construed  strictly.    Paley  Oonv,  1 6 ;   

Bioar.  Stat.  616,  674.  The  words  of  the  first  part  of  the  ^"^L?"" 
Rev.  Stat.  464,  §  32,  do  not  apply,  because  it  speaks  only  GALLiLNT. 
of  penalties" ;  but  even  if  a  fine  and  penalty  can  be 
construed  to  mean  the  same  thing,  it  can  only  be  recov- 
ered in  the  name  of  the  Queen.  The  words  of  the  latter 
part  of  the  section  are  too  ambiguous  to  receive  any  con- 
struction, without  the  addition  of  other  words;  but  the 
Court  cannot  import  words  into  a  penal  statute.  If  the 
Act  can  be  read  as  has  been  contended,  the  mode  of  pro- 
ceeding is  to  be  ^'  at  the  option  of  the  prosecutor."  The 
Queen  is  the  prosecutor.  3.  This  is  not  a  criminal  pro- 
ceeding, therefore  the  defendant  was  a  competent  witness. 
The  Attorney' Cfeneral  v.  Radhff  (a).  [Carter,  C.  J. 
Is  it  not  a  summary  conviction?]  Yes.  [Carter,  C.  J. 
Then  it  is  a  criminal  proceeding.] 

Cur.  adv,  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
A  motion  was  made  on  the  return  of  the  certiorari  in  this 
case,  to  quash  a  conviction,  whereby  a  fine  of  £20  had 
been  adjudged  by  two  magistrates  against  Dr.  Jarvis  as  a 
deigyman,  for  having  solemnized  marriage  between  two 
parties,  one  of  whom  was  under  the  age  of  twenty-one 
years,  without  the  consent  of  her  father  or  guardian. 

The  enactments  respecting  this  offence  and  its  punish- 
ment, are  to  be  found  in  1  Bev.  Stat.  p.  270,  §  4 :  No 
^  person  shall  knowingly  solemnize  any  marriage,  where 
either  party  is  under  the  age  of  twenty-one  years,  with- 
'  out  the  consent  of  father  or  guardian."   And  at  1  Rev, 
Stat.  p.  413,  §  3 :  **  Whoever,  being  duly  authorized, 
...  shall  knowingly  solemnize  marriage,  where  either 
^  party  is  under  the  age  of  twenty-one  years,  without  the 
'consent  of  father  or  guardian,  shall  be  guilty  of  a  mis- 
demeanor,  and  shall  pay  a  fine  of  £20.    The  prosecu- 
*^tbn  for  such  penalty,  to  be  commenced  within  twelve 
'months  from  the  committing  of.  the  oiSence."  Under 

(a)  10  Exch.  84. 
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1861.    these  provisions,  it  is  clear  that  the  offenoe  of  whidi  the 

  defendaot  was  here  convicted,  is  one  for  which  he  might 

T«K<^7nH  Y^^YQ  been  indicted,  and  fined  £30  on  conviction. 
Galiiant.      The  present  summary  proceeding  before  two  Justices 
was  taken  under  the  provisions  of  1  Jtev.  Stat.  p.  464,  { 
32,  which  is  as  follows :     Penalties,  where  no  particolM: 
mode  may  be  prescribed  for  the  recovery  thereof,  may 
be  recovered  with  costs,  in  the  name  of  any  one  to  whom 
the  same,  or  a  part  thereof,  may  be  payable ;  or  if  not 
payable  to  any  one, — in  the  name  of  any  person  who  will 
'^sue  therefor:  where  the  penalty  shall  not  exceed  £10, 
before  a  Justice,  where  £20  before  two  Justices,  under 
the  chapter  relating  to  summary  convictions  before  Jus- 
tices  out  of  Sessions,  the  nature  of  the  offence  being 
briefly  stated ;  and  where  no  particular  mode  of  api^y- 
ing  any  penalty  shall  be  prescribed,  one  half  thereof 
shall  be  paid  to  the  person  sueing  for  the  same,  the 
other  half  to  the  Overseers  of  the  Poor  of  the  place 
''where  the  offence  was  committed,  for  the  use  of  the 
''  poor."   Then  follows  a  sentence,  in  which  it  is  aeces- 
sary,  in  order  to  give  any  meaning  or  grammatical  con- 
struction, to  insert  one  or  two  words,  which  must  have 
been  omitted  by  some  unaccountable  oversight^  but  wfaiA 
will  evidently  supply  the  meaning  intended  by  the  Ij^f^ 
Iflture.    The  sentence  will  then  read  thus:  ''Wherever 
"offences  [are]  punishable  as  a  misdemeanor  [by]  ii»- 
"prisooment  or  fine,  the  fine  may  be  recovered  in  the 
"  manner  herein  mentioned,  instead  of  proceeding  by 
"indictment, — at  the  option  of  the  prosecutor." 

Two  grounds  were  relied  on  for  q^uadbing  this  oodlie* 
tioD :  1.  That  the  Justices  had  no  jurisdiction,  inasmuoh 
as  this  was  a  fine,  and  not  include(d  in  the  first  provisiflift 
of  sec.  32,  464,  under  the  term  "  penalties" ;  and  even 
if  it  were,  it  is  a  penalty,  payable  to  the  Queen,  and  only 
recoverable  in  her  name,  and  not  included  as  a  fine  in  the 
last  provision  of  that  section,  which  only  applies  to  the 
recovery  of  a  fine,  where  the  punishment  is  in  the  alterna- 
tive "  imprisowmmi  or  Jine''   %.  That  the  Jitttioea  were 

wrong 
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wrong  in  rejecting  the  evidence  of  Dr*.  Jarvts  hiixnelf,  1861. 
which  was  tendered  on  the  trial.  Tk*  qo^to 

As  to  the  first  objection*:  it  seeme  clear  that  ufiless  this 
fine  is:  inoladed  in  the* general  provision  for  Penalties'*  OALLiitt: 
in  the  beginning  of  the  section,  it  cannot  come  within  the 
last  provision^  which  refers  only  to  misdemeanors  punish- 
able by  imprisonment  or  fine''  The  word  **  penalty  " 
is  undoubtedly  a  word  of  very  extensive  signification ; 
but  in  legal:  parlance,  and  clearly  in  se&.  32,  is  confined 
tc  peounimy  penalties  and  it  is  equally  dear  that  a 
fifu  is  a  pecuniary  pmalty.  Ih  legislative  enactments,  for 
punishing  breaches  of  the  law,  by  the  payment  of  money, 
the*  word  fine"  is-  sometimes  used,  sometimes  the  word 
"penalty;" 

Independently  of  the  particular  ' section  of  the  jR^i^ 
StaMee^  unden  which  this  offence  is  created,  it  will  be 
feuud,  io  verf  many 'instances^  in^  different  Acts  of  Assem- 
bly, frrai  the  earUest  days  of  our  Pfovinctel  Legisiatnre, 
tfamt  the <  termn' fine"  and  penalty"  have  beew  used 
iodificeiiiunatelyand  iotercbangeably;  Perhaps  no  stronger 
instwee  can  be  found  tban  tbe  very  section  under  which 
thia^conmtite  toi)k  place  (1  Re9.  8m.  p,  418,  §  3), 
n^hore  tbe  £SAi is  called'  both  a  fiive  and  a  penalty^  Wb 
thinkv.liberefore^'tfaat  'tbe  wwd  penalties v'^ift  jp.  404^  § 
32,  may  iMlude  fines.  But  then,  it  is  said  a  fine  is  a 
penalty  payable  to  the  Queeuy  and  therefore  the  proceed- 
ings for  its  recovery  by  summary  proceeding  should  be  in 
the  Queen's  name.  We  think,  however,  that  inasmuch  as 
all  fines  and  penalties,  not  specifically  appropriated  by  the 
Legislature,  go  to  the  Queen,  the  reasonable  construction 
of  sec.  32,  in  the  words  not  payable  to  any  one,"  must 
be,  those  penalties  which  are  not  expressed  to  be,  or  made 
payable  to  any  one,  and  therefore  would  go  to  tbe  Crown 
but  for  this  provision.  It  would  certainly  seem  somewhat 
inconsistent,  if  the  Legislature  had  provided  for  this  sum- 
mary recovery  of  a  fine,  where  the  punishment  was  by 
imprisonment  or  fine;  and  had  not  done  so,  where  the 
\  pQ&iahment  was  by  fine  only.  Tbe  obvious  inference  is, 
I  4ttt  they  considered  the  latter  case  provided  for  by  the 
I  former 
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1861.    former  part  of  the  section  as  to  penalties.    For  these  rea- 

 ~   sons,  we  think  the  two  Justices  had  jurisdiction. 

agaitut^  2.  We  think  the  evidence  of  Dr.  Jarvis  was  properly 
Gallant,  rejected.  The  19  Vict.  c.  41,  §  2,  says :  "Nothing  herein 
contained  shall  render  any  person  who,  in  any  criminal 
''proceeding,  is  charged  with  the  commission  of  any 
''indictable  offence,  or  any  offence  punishable  on  sum- 
*'mary  conviction,  competent  or  compellable  to  give 
"  evidence  for  or  against  himself."  Now,  there  can  be 
no  doubt  that  the  offence  here  charged  is  both  indict- 
able, and,  as  we  have  just  determined,  punishable  by 
summary  conviction.  Then,  is  the  proceeding  to  pun- 
ish the  offence  by  summary  conviction  a  criminal  pi*<h 
ceedingf  Supposing  this  offence  had  not  been  indict- 
able, but  only  punishable  on  summary  conviction,  it 
would  still  be  clearly  within  the  exception  of  this  section, 
if  the  proceeding  were  criminal.  Now,  if  the  proceeding 
by  summary  conviction,  for  an  offence  punishable  only  by 
that  proceeding,  be  not  a  criminal  proceeding,  there  could 
be  no  other  criminal  proceeding  in  such  a  case,  and  that 
part  of  the  exception  would  be  entirely  nugatory.  Then, 
if  it  were  a  criminal  proceeding,  where  the  offence  is  only 
punishable  in  that  way,  its  character  would  not  be  changed 
by  the  circumstance  of  the  offence  being  also  indictable. 

Rule  discharged  (a). 

'  (a)  See  Ex  parte  Traak,  Easter  Term,  1ST7. 
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Doe  on  the  Demise  of  The  Mayoh,  &c.,  op  ST.  JOHN 
agauist  LITTLEHALE. 

EJECTMENT  for  a  piece  of  land  situated  on  the  Jj^^jj^'^^^^n 
era  side  of  tiie  harbor  of  St.  John^  between  high  and  advert  p<m* 
low  wat^r  marks  r  tried  before  Wilmotj  J.,  at  the  8t.  c/o/in UDd,^°  must 
circuit  in  N(mniber,  1859.  SntoSSS.?' 

llie  lessors  of  the  plaintiff  (the  Cciqioration)  claimed  SJ^^JS^^^^e 
the  landi  as  b^ing  a  part  of  the  land  granted  to  them  by  JJf^'^'^™^ 
tho  charter  of  the  city;*  the  defendant  claimed  by  &"^av£ur^ 
iSdveiise  possession  of  twenty  years.    It  appeared  that  lotiegaRitie,  ^ 
Ko.  I,  in  Carleton,  had  been  granted  by  the  Crown  to  onesionblsbeen 
&mis,  before  the  granting  of  the  charter  to  the  city  ofdeiffitS*^^ 
3ii  John;  that  the  lot  extended  to  high- water  mark  only ;  li^drhMtUe 
Mhd  that  the  piece  of  land  in  dispute  was  in  front  of  lot  *^^*^^|^«-,,^ 
Hb'i  1,  and  between  its  eastern  boundary  and  low-walerjj^g  jjj^^® 
marki.    Lot  No.  1  was  afterwards  conveyed  to  one  -^^""^^^"^ 
ger^  irbo  built  a  wharf  on  the  front  of  the  lot  about  the  one  person, 
year  1808,  and  put  a  small  fish-store  upon  it,  and  in  18 18  in  front,  be^^ 
Icssed  it  to  Joifph  Ketchum,  who  built  a  wharf  in  1826,  andTow*^^ 
between  Monger^s  wharf  and  the  river,  upon  part  of  the  JJ'^^oScr,'^' 
land  in  dispute^  and  in  1881  conveyed  all  his  right  and  p^^^^'^e^ 
title  in  the  land,  down  to  low-water  mark,  to  John  Clarke^  ^^tl^^^.  . 

I  ■  with  boats  at 

by  a  quitclaim  deed.    In  1824,  Monger  conveyed  the  '^^{'^^^Jy^''^'' 
Ko.  1  to  his  dauj^ter  jSior/ome  £e^et<9;i,  the  wife  of  c/oAn  boats  on  tfe 
Riidium^  and  in  1827  they  conveyed  to  their  son,  J^foiry  watek*by^5e 
Snthum,  under  whom  the  defendant  claimed.    In  1840,{2;?Cd^" 
wbire  Himrg  Setchum  held  the  lot  No.  1,  being  desirous  ^^^^J 

and  passing  to 

{Bd  fro  over  the  beach  for  a  period  of  twenty  years,  does  not  amount  to  a  possession ;  there 
nothing  to  define  a  poMeasion  in  any  particular  portiou  oiT  the  land,  and  the  acts  being 
^tttftent  with  the  exercUe  of  a  public  right  of  passage*  when  the  besch  was  covered  with 
and  withiui  eaaeiMlnt  in  the  proprietor  of  the  adjoining  land,  when  the  beach  was 
'wofered. 

'H,  being  in  poHMlOli'Of  land  granted  to  the  plaiudlT,  and  on  which  he  had  bnllt  a  wharf; 
B  iDee(rto.(Nircbate  his  right  and  improvements  for  £115,  and  applied  to  the  plaintiff  to 
P>7  ttie  money  to  :d,  ami  to  grant  a  liease  of  the  land  to  him  (JET).  The  plaintiir  paid  the 
^NMy  to  4,,  who  then  gave  up  the  possession  to  the  jpIalntiiL  who  handed  over  the  posses' 
B.  The  lease  was  not  taken  out,  and  B  allerwards  sold  to  the  defendant,  who 
^wned  tl^  land  by  adverse  poseessira:— Held,  by  Parker,  J.,  that  after  procuring  the 
WpKot  of  the  money  bv  the  plaintiff,  and  thereby  obtaining  the  possession,  or  the 
WBdsBt  clalaliig  aader  mm,  could  not  recur  to  former  acts  of  possession  by  otlier  persons, 
»  aike  out  a  eoannuotis  advene  holding  for  twenty  years. 

16  t>« 
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1861.    of  getting  possession  from  Clarle  of  the  portion  which  he 

  occupied,  and  Clarke  being  willing  to  sell  his  improve- 

Mayor,4c.  nieuts  for  £115,  Henri/  Ketchum  applied  by  petition  tp 
^^gat^  the  Corporation  of  St.  John^  requesting  them  to  pay 
LnTLRHAi.E.  Clarke  the  £115,  and  to  grunt  him  {Ketdium)  a  lease  of 
Clarke^a  wharf,  and  the  flats  on  which  it  stood,  extendibg 
to  low-water  mark.  This  petition  was  referred  to  a  com- 
mittee of  the  Common  Council,  who  went  to  the  laud, 
received  possession  from  Clarke^  and  gave  it  over  to 
Keldium;  and  the  £115  was  paid  to  Clarke  out  of  the 
funds  of  the  Corporation ;  but  by  some  neglect,  the  lease  to 
Ketchum,  wa^  not  Uikeu  out.  After  the  defendant  Iiecapie 
owner  of  lot  No.  1,  he  occupied  tb^  wharf,  and  was  in  thp 
constant  habit  of  landing  bis,  boats  at  the  shore,  both  at 
high  and  low  water,  and  of  passing  over  the  l)each  to  and 
from  his  boats,  when  the  tide  was  out.  He  had  aUo 
removed  some  rocks  and  stones  from  tbc  beach,  which 
interfered  with  his  passage  to  and  fro ;  and  he  used  the 
Iwach  for  drawing  seinej<,  and  as  a  place  for  drying  fish. 

The  loarned  Judge  directed  the  jury,  that  in  his  opinion 
there  was  no  continuous  adverse  possession  in  the  defen- 
dant; that  the  continuity  of  his  possession  was  broken 
with  every  flow  of  the  tide ;  that  when  the  tide  was  in« 
the  place  in  question  was  a  public  highway,  over  which 
every  person  had  a  -right  to  pass,  and  ccmsequently  the 
defendant  could  have  no  exclusive  possession.  That  the 
defendant,  as  one  of  the  inhabitants  of  the  city  on  the 
western  side  of  the  harbor,  had  cert'iin  rights;  and  that 
his  acts  of  drawing  seines,  drying  fish,  landing  his  boats 
at  the  shore,  and  passing  over  the  beach,  would  not  oper^^ 
?ite  as  an  adverse  possession,  as  all  such  acts  were  couhis- 
tent  with  the  object  for  which  the  land  was  granted  to  the 
Corporation.  His  Honor  left  it  to  the  jury  to  find,  whether 
llenrij  Ketchxm  bad  applied  to  the  Corporation  for  a  leas^ 
of  the  land,  and  whether  Clarke  gave  up  the  possession  to 
the  Corporation,  in  consideration  of  that  agreement  and  the 
payment  of  the  £115 ;  and  whether  the  Corporation  gave 
the  |>ossessio!i  to  Ketchum^  under  hift  agreement  to  take 

the 
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the  lease.    The  jury  found  these  questions  in  the  affirma-  1861. 

tive»  aud  gave  a  verdict  for  the  plaintiff.  — — — 
A  rule  mV  fur  a  new  trial  having  been  granted,  on  the  iiATORtftc. 

ground  of  misdirection ;  ^aiaiwa 
ffazefif  Q.  C,  shewed^  cause  in  IVinity  term  Inst.    All  LrrrLSHALK. 

the  acts  of  the  i^arties  were  connsteut  with  the  title  of  the 

Corporation.  To  constitute  an  adverse  possession,  it  niusrt 
be  open,  notoriousi  and  exclusive.  There  was  no  exclu* 
nve  possession  of  the  land  in  any  person,  in  this  case.  How 
can  a  man  he  said  to  *have  the  actual,  exclusive,  and  con- 
tinuous possession  of  land  which  is  overflowed  by  the  tide 
every  day  ?  The  place  was  a  highway  when  the  tide  was 
up,  and  no  person  could  have  the  exclusive  possession  of 
it.  By  walking  over  the  beach,  and  landing  his  boats  at 
the  shore,  the  defendant  was  only  exercising  a  right,  in 
common  with  all  other  people ;  and  a  right  which,  like  the 
use  of  a  highway,  would  give  him  no  title  to  the  land, 
though  used  continuously  for  upwards  of  twenty  years. 
But  if,  under  such  circumstances,  an  adverse  possession 
could  be  acquired,  the  evidence  does  not  make  it  out  here, 
because  the  Corporation  resumed  possession  in  1840,  when 
thej  paid  Clarke  tlie  £115  at  the  request  of  Ketdium;  and 
that  would 'break  any  prior  possession,  and  prevent  the 
Statute  of  Limitations  from  operating.  As  K^Ukum^ 
after  accepting  the  possessidn,  and  agreeing  to  take  a  lease 
fiom  the  Corporatiot),  could  not  dispute  their  right,  nei- 
ther can  the  defendant,  who  claims  under  Ktickum^  dis- 

I  pate  it. 

fray,  Q.  and  8.  Kerr^  contra.  If  there  was  an 
adverse  possession  for  twenty  years  before  1840,  as  we 
tty  there  was,  the  title  of  the  Corporation  was  extin- 
gunhed,  and  no  acknowledgment  of  title  afterwards,  would 
avail :  it  would  be  nothing  more  than  an  acknowledgment 
to  a  strauger4  Doe  v.  DeV&ber  (a).  [Ritohie,  J., 
tefetred  to  Brassington  v.  Uewdlen  (6),  where  it  was 
held  that  the  effect  of  the  Act  3  &  4  William  IV,  c.  il, 
^  to  extinguish  the  title  to  land,  after  an  adverse  posses- 

(d)  $  AUen,  2S.  (6)  27  L.  J.  Ezch.  297. 

aVou 
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1861.    sion  of  twentj  years;  so  that  it- could  not  be  revived  or 

  revested,  by  a  reentry  after  that  period.]    This  point 

Mayor,  Ac.  should  have  been  left  to  the  jury;  A  store  \vhich  lasted 
^aiMi  ^^'^  upwards  of  twenty  years,  was^i  pof>se8Sion  of  a:p6ripia- 
LuTLRHALB.  neut  Character,  and  was  not  washed  out  by  the*4ow  of'.the 
tide.  This  is  the  misdirection  we  complain  o(.  The 
removal  of  the  stones  from  the  beach,  was  an  actiloue  for 
the  exclusive  benefit  of  the  defendant,  .and  not  tiB  one  of 
the  public,  in  the  exercise  of  his  rights  as  a  freenniu.  It 
is  quite  consistent  with  the  defendant's  ownership  of^j^ie 
ladil,  that  the  public  might  have  an  easement  over  it. 
JBlundett  v.  Catterall  (a).  All  the  acts  done  by  Mqngp'^ 
and  those  claiming  under  him,  were  entirely  inconaist^iU 
with  their  rights  as  freemen  under  the  charter,  and  cap 
only  be  reconciled  with  their  acts  as  persons  claiming,  to  - 
be  the  owners  of  the  land.  Lock  v.  Cleveland  (b);  — 
geU  on  Tide  Waters,  125;  and  Bac.  Ab.  PrerogoU!^'^^ 
(jB),  were  also  reterred  to. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  b^|ii^lf«»' 
Parker,  M.  R.,  and  Wilmot,  J.    With  respect  to.  tjiAtiV 
part  of  the  land  in  dispute,  which  was  ocoupi^  by:tlM£= 
Clarke  wharf ;  what  occurred  in  1840,  between  Reicium.^ 
Clarke^  and  the  Corporation  Committee,  raised  a  qiiea^rm 
which  we  think  was  properly  left  to  the  jury,  and  in  wjtiiahm 
they  have  come  to  a  conclusion  which  the  .evidence  . will 
not  only  fully  warrant,  but  which  we  do  not  well  see  i^U3 
have  been  different.    The  question  then  ,  arises  aa  to  the 
land  below  the  Clarke  wharf,  and  below  highrwater  ipark*  ' 
whether  the  learned  Judge  was  right  in  telling,  . the  jury  j 
that  the  evidence  did  not  shew  such  a  possesaipn  ii|r,th^ 
defendant,  and  those  under  whom  he  claims*  for  twpiAy  \ 
years,  as- would  bai*  the.  original  title  of  the  plaMitiffs. 

Now  it  mights  have,  ^been  sufficient  afl(  regards  this  part  of 
the  land  in  dispute^  to  have  rested  it  pu.the  same  queatjipn  { 
as  . the  Clarke^hwrtf  'for  inasmuch  as  .jUie.;|K|li4oi):£of  ] 
Ketchum  to  the  Corporation  for  a  lease,  included  not  only  ] 
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the.  wharf,  but  extended  to  low-water  mark ;  he  may  fairly  1861. 

be  supposed  to  havetiiken  possession  of  the  whole  iu  the   

same  way,  and  if  the  operation  of  the  Statute  of  Limita-  H4tor!^'c. 
tiona  was  stayed  as  to  the  wharf,  it  Would  be  stayed  also  ^^^J^ 
as  to  the  knd,  as  far  as  low- water  mark.    It  is  true  that  LrrrLEHALE. 
this  land  below  the  whaif,  was  not  included  by  the  learned 
Judge,  iu  the  point  he  submitted  to  the  jury,  as  to  the  effect 
of  what  took  place  be.tween  Kelchum  and  the  Corporation 
Committee,  in  1840.    We  am  hardly  doubt  that  their 
finding  would  have  been  the  same  as  it  was  with  respect 
to  the  wharf. 

.  Indepeudent  of  Ihis,  we  are  of  opinion  that  the  evidence 
did  not  shew  suqh  a  possession  of  this  part  of  the  land,  as 
would  give  a  title  under  the  Statute,  or  bar  the  legal  title  of 
t;he  phiintiff^.  This  land  being  below  high- water  mark, would 
for  some  hours  at  every  tide  be  covered  with  water,  and 
would  then  bo  a  public  highway,  over  which,  not  only  the 
defendant  but  every  one  else  would  have  a  right  to  go.  The 
use  of  it  at  such  times,  would  be  in  the  exercise  of  a  public 
vight,  rather  than  an  act  of  private  possession ;  and  nothing 
was  ever  done  by  the  defendant,  or  those  under  whom  he 
claims,  to  assume  an  exclusive  possession,  or  to  prevent 
others  from  exercising  this  public  right  of  way,  when  this 
land  was  covered,  with  water.    Then,  again,  when  the  tide 
was  put,  the  defendant,  and  those  under  whom  he  claims, 
mayi  as  occasion  required,  liave  lauded  from  boats  on  iho 
shore  in  front  of  their  lot,  and  naturally  have  had  occasion 
80  to  do,  and  have  done  so,  more  frequently  than  any  one 
else;  they  may  have  drawn  up.  their  boats  on  the  shore, 
and  have,  for  their  own  convenience,  removed  rocks  and 
Btunes  which  were  in  their  way ;  but  there  was  nothing 
to  prevent  other  persons  from  doing  the  same,  h(ul  their 
cuQveuience  required  it.    There  was  nothing  on  the  land 
itself,  to  shew  that  any  person  had  appropriated  to  himself, 
tbe.  exclusive  possession  of  any  pai-ticular,  definite  portion 
of  land ;  nothing  to  shew  the  persons  having  the  legal 
title,  that  a  possession  had  been  taken,  hostile  to  that  title, 
or  to  put  them  on  their, guard  for  its  protection.  We 
wUlmgly  admit,  that  where  a,  clearly  defined,  exclusive, 

actual 
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1861.    actual  possession  has  existed  for  twenty  years,  the  policy 

  of  the  law,  which  thereby  confers  a  title,  is  wholesome  and 

Mayor,  ibc.  just ;  on  the  principle,  that  if  a  man  sees,  or  may  see, 
^QffiiMt  usurping  his  right,  for  so  long  a  period,  without 

LrrrLEHALK.  resisting  such  usurpation,  —  the  law  will  not  help  him,  who 
will  not  help  himself.  But  there  must  l>c  something  to 
put  him  on  the  alert ;  else,  why  should  he  take  any  step 
to  assert  a  right  which  he  has  no  reason  to  suppose  is 
being  interfered  with?  As  this  title  by  twenty  years 
possession  (however  good  when  that  period  is  oom|riete) 
is  undoubtedly  commenced  by  wrong,  it  is  one  which  we 
think  should  be  clearly  established  as  against  the  legal 
title,  and  should  have  all  those  requisites  which  well 
recognized  decisions  have  made  essential  to  its  validity^ 
Everything  that  was  shewn  to  have  been  done  by  the 
defendant,  and  those  under  whom  he  claims,  on  the  land 
in  question,  was  consistent  with  a  right,  when  the  land 
was  covered  with  water,  and  with  an  easement  when  the 
land  was  uncovered.  But  lieyondthis,  there  was  nothing 
to  define  the  pailicular  piece  or  quantity  of  land,  which 
they  claimed  to  be  in  possession  of, —  nothing  to  make 
such  possession  exclusive  or  hostile. 

Even  supposing  the  learned  Judge  to  have  gone  further 
than  was  necessary  in  the  reasons  hei  gave, —  still,  if  nn 
the  evidence,  we  see  that  he  was  ri^t  in  directing  the 
jury,  as  regarded  this  land  below  the  Clarke  wharf,  that 
the  defendant  had  failed  to  shew  twenty  years  possession* 
we  should  not  order  a  new  trial. 

Parker,  J.  As  I  am  a  holder  of  one  of  the  Corpon^ 
tion  I)onds,  I  should  have  declined  taking  any  part  in  the 
consideration  of  this  case,  had  I  not  been  requested  to  do 
so  by  the  counsel  on  both  sides.  Agi*eeing  with  the  rest 
of  the  Court  that  the  rule  should  be  discharged,  I  am 
desirous  of  adding  a  few  words  in  explanation  of  the  par- 
ticular grounds  of  that  agreement.  The  evidence  appears' 
to  me  fully  to  warrant  the  verdict,  biit  although  I  agree  with 
the  learned  Judge  who  tried  the  cause,  as  to  the  incon-^ 
clusiveness  of  the  acts  of  possession  prior  to  1840,  whicb 
were  relied  on  by  the  defendant,  as  forming  a  bar  under 
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the  Statute  of  Limitations,  my  opinion  is  not  founded  1861. 

entirely  on  the  same  grounds,  and  some  of  my  learned   

brotber*8  expressions  I  hesitate  to  assent  to.    The  Mayor,  mayok,  tc, 
Alderqnen,  and  Commonalty  of  SL  John,  stand,  in  this  ^^^^ 
action,  simply  on  the  seisin  in  fee  given  to  them  by  the  LnTLRHAXK. 
Crown  under  the  charter,  of  all  lands  within  certain  de- 
8cril>ed  bounds,  not  granted  in  the  grants  of  Parr-town  and 
CdWeton,  to  individuals,  nor  reserved  to  the  Crown ;  and 
the  queation  is,  whether  the  right  of  entry  to  the  place  in 
question,  wa.^  barred  by  the  Statute  or  not. 

I  do  not  conceive  that  any  of  the  mere  prerogative 
rights  of  the  Crown,  l>ecame  vested  in  the  Corporation,  nor 
do  I  think  the  passing  to  and  fro  over  the  water,  when 
the  tide  was  up,  or  over  the  beach,  when  it  was  low,  or  the 
landing  with  boats  l>y  the  inhabitants,  as  occasion  requu*ed, 
eould  be  construed  into  acts  of  possession  under  the  Cor- 
poration* They  were  rather  the  exercise  of  rights 
common  to  all  the  subjects  of  the  Crown,  than  of  any 
deriycd  by  the  citizens  under  the  charter.  They  may 
eertainly  conflict  with  the  claim  of  exclusive  possession, 
let  up  by  the  defendant,  and  those  under  whom  he  derives 
title,  and  so  far  are  material.  But  when  I  examine  ciire- 
fully  the  grant  of  Carle  on,  and  find  that  it  comes  to  high- 
water  mark;  and  that  the.  plan  annexed  to  the  grant 
(which  alone  shews  the  shape,  size,  and  bounds  of  the  several 
kjta,  and  of  the  streets  and  squares  of  the  town),  while  it 
gives  a  front  on  streets  or  squares  to  all  the  lots,  gives  also 
a  navigable  river  and  public  highway  as  a  bound  to  the 
water  lots  (among  which  is  the  lot  No.  1),  —  I  am 
disposed  to  think,  some  right  attached  to  such  a  boundary ; 
I  do  not  mean,  an  exten«ii(m  of  the  lots  themselves  to  low- 
water  mark,  but  a  particular  easement  or  privilege,  to  be 
aiyoyed  as  appurtenant  to  the  respective  lots,  and  that,  con- 
iequeatly,  many  of  the  acts  relied  on  by  the  defendant, 
asicts  of  adverse  possesion*  between  the  lines  of  high 
tad  low  water,  are  rather  to  be  ascribed  to  the  enjoyment 
af  this  easement ;  though  (as  is  not  infrequently  the  case, 
ma  in  regard  to  the  highways  on  the  land),  the  privilege 
•qr  oocaaionally  have  been  abused  or  exceeded. 
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1861.  I  believe  I  am  quite  safe  in  saying,  that  whether 
— —  easement  or  privilege  did  actually  pass  by  the  grant  oi 
Crown,  and  therefore  formed  one  of  the  rights  t< 
St.  JoBif  respected  by  the  Corporation  in  the  exercise  of  the  poi 
LiTTLKHALK.  rfghts  uudcr  the  charter,  the  Corponition  has 
attempted  to  make  such  grants  between  the  high  and 
water  marks,  to  third  persons,  as  would  stop  the  accei 
the  water,  by  the  occupants  of  the  lots  bounded  on 
river,— and  thus  deprive  them  of  the  water  front, 
not  mean  to  say  that  the  power  given  to  the  Corporatic 
build  wharves,  provided  they  be  left  open  to  the  passaj 
the  adjoining  proprietors  of  the  land,  would  necessi 
infringe  on  the  rights  of  such  proprietors.  That  is  a  quec 
not  now  under  consideration^  nor  which,  so  far  as  I 
gather  from  the  learned  Judge's  notes,  it  was  the  d< 
of  the  Corporation  to  raise  at  the  trial.  It  was  the  rei 
of  the  person  under  whom  the  defendant  claims,  to  ac 
a  lease  from  the  Corporation  under  certain  agreed  tei 
and  of  the  defendant  to  admit  the  proprietary  rights  ol 
Corporation,  that  led  to  this  action  ;  and  the  right  bf 
Corporation  to  recover  possession,  is  not  inconsistent ' 
the  use  of  an  easement  such  as  I  have  named,  as  dec 
in  the  case  of  Ooodtitle  v.  Alker  (a).  But  though  1 1 
referred  to  what  took  place  prior  to  1840 ;  in  ray  vie 
the  case,  it  was  material  only  to  be  inquired  into,  as 
of  the  circumstances  to  be  considered,  in  deciding  on 
credibility  of  the  evidence  of  what  is  said  to  1 
occurred  in  1^40,  and  particularly  whether  the  testin 
of  Mr.  Coram  ought  to  have  been  relied  on  by  the 
[see  Dobson  v.  Blackmore  (6)].  It  is  certainly  ti 
regretted,  that  the  papers  themselves  could  not  be 
duced  ;  but  as  there  seems  no  doubt  of  the  destructioi 
fire,  of  the  Corporation  papers  of  the  period  in  quesi 
secondary  evidence  was  clearly  admissible. 

In  1840,  Clarke  was  in  possession  of  the  wharf  w 
had  been  erected  by  Joseph  Ketchuniy  below  the 
wharf  of  Monger y  and  so  coming  between  Monger's  n 
and  the  river.    Joseph  Kef  chum  went  into  possessio 
( a)  1  Burr,  188.  (6)  9  QrB.  99i: 

te 
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tenant  to  Monger  in  1818,  subject  to  an  annual  rent;  and  1861. 

«rhatever  privileges  appertained  to  the  water  front,  would   

necessarily  be  exercised  by  the  person  in  possession  neai*-  icayor,  Ac 
Mt  the  river.    He  built  his  wharf  in  1826,  and  sold  out  to  ^^l^^ 
CJ^lorke  in  1831,  giving  a  deed  to  low- water  mark,  and  LrrrLSHALs. 
without  any  mention  of  his  tenancy  to  Monger. 

In  July  J  1824,  Monger  conveyed  the  lot  No.  1,  to  his 
^ughter  Salome^  the  wife  of  John  Keichum^  and  the 
mother  of  both  Joseph  and  Henry  Ketchum,    In  August^ 
1827,  John  Kelchum  and  Salome  his  wife  conveyed  to 
their  son  Henry  Kelchxim;  but,  so  far  as  I  can  see,  there 
was  no  interference  with  Joseph  Ketchumy  or  his  assignee, 
C/arfc,  by  either  John  or  Henry  Ketchum.    In  1840, 
Htnry  Ketchum  became  desirous  of  getting  possession 
from  Clarke^  and  finding  that  Clarke  was  willing  to  sell 
bis  improvements  and  give  up  possession,  for  the  sum  of 
£115,  which,  however,  Henry  Ketchum  had  not  the  means 
of  pajing,  he  petitioned  the  Common  Council  of  the  City, 
to  pay  Clarke  the  £115,  and  to  give  him,  Henry  Ketchum^ 
a  lease  of  Clarke's  wharf  and  the  flats  on  which  it  stood, 
extending  to  low- water  mark.    The  petition  was  referred 
to  a  Committee  of  the  Common  Council,  and  the  members 
of  that  Committee  went  to  the  place,  and  received  the 
po88essi<in  delivered  up  by  Clarke^  and  handed  it  over  to 
Hmry  Ketclium^  whose  duty  it  then  became  to  take  the 
lease,  on  the  agreed  terms,  from  the  Corporation.    It  is 
«bewn,  moreover,  that  Clarke  did  actually  receive  the 
£115  out  of  the  funds  of  the  Corporation ;  and  yet,  from 
•ome  unaccountable  neglect,  the  lease  was  never  taken, 
tnd  Henry  Ketchum  can  only  be  considered  a  tenant  at 
^\\\  to  the  Corporation,  which  tenancy  would,  under  the 
Statute  of  Limitations,  have  expired  in  1841 ;  and,  con- 
sequently, the  adverse  holding  had  not  been  continued  for 
twenty  years,  when  the  action  was  commenced ;  and  the 
i^ht  of  entry  of  the  Corporation  is  therefore  not  barred. 
I  I  do  not  consider  that  the  petition  of  Henry  Ketchum  to 
I  the  Corporation,  according  to  its  terms  as  stated  by 
I  Cmmj  can  be  treated  as  a  written  admission  of  the  title 
■  of  the  Corporation,  under  the  14th  section  of  1  Rev,  Stat. 
1  17  c. 
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1861.    C..139  ;  for,  if  the  absence  of  distinct  proof  of  the  petition 

  having  been  actually  signed  by  him,  can  be  got  over,  i1 

Mayor,  Ac.  does  not  appear  to  me  that  there  was  any  such  evidence 
^agairm  Henry  Ketchum  being  then  in  possession,  or  in  receipt 
LiTTLEHALE.  of  thc  profits,  as  would  bring  the  admission  within  thfl 
14th  section  of  thc  Act:  nor  can  I  consider,  althougt 
Joseph  Ketcimm  entered  as  tenant  to  Mo7ige)\  that  there 
was  any  such  tenancy  remaining  in  Joseph  Ketchum^  oi 
Clarke,  as  would  give  Henri/  Ketchum  a  reversiouarj 
interest  under  the  deeds  of  1824  and  1827.  The  ne^^ 
Statute  of  Limitations  took  effect  in  1837.  There  was  nc 
proof  of  payment  of  rent  after  1820,  by  Josejyh  Kelchtin 
to  Monger,  and  although  Joseph  would  have  been  estoppec 
from  denying  the  title  Monger,  from  whom  he  obtainet 
possession,  if  proceedings  had  been  taken  to  disposses 
him,  I  cannot  And  any  trace  of  a  tenancy  between  Clarlc 
and  Henry  Ketchum.  Neither  do  I  see  on  what  principl 
of  law  or  common  honesty,  Henry  Ketchum^  after  obtain 
ing  possession  through  the  instrumentality  of  the  Corpa 
ration,  and  a  distinct  admission  of  their  right,  and  unde 
an  agreement  to  tiike  a  lerse,  and,  moreover,  after  procur 
ing  a  payment  to  be  made  of  £115  out  of  the  Corporatioi 
funds,  without  which  he  could  not  have  got  possession 
could  recur  to  any  former  acts  of  possession  by  Monger 
in  order  to  make  out  a  continued  adverse  holding  of  twenty 
years.  Henry  Ketchum,  however,  it  appears,  instead 
of  taking  out  the  lease,  conveyed  by  deed  of  July,  1841, 
to  Seth  Wheaton,  his  heirs  and  assigns,  and  tiethmieaton, 
in  September,  1842,  conveyed  in  the  same  way  to  thc 
present  defendant,  who  therefore  coming  in  under  Henry 
^e/cAwm,  can  stand  in  no  better  right  than  he  could.  1 
quite  agree  that  it  was  for  the  jury  to  decide  whether  the 
petition  was  sent  in  by  Henry  Ketchum  to  the  Corpo- 
ration, and  whether,  in  consequence,  Clarke  delivered  uf 
possession  to  the  Committee  of  the  Corporation,  and  that 
Committee  to  Henry  Ketchum  under  his  engagement  tc 
take  a  lease ;  and  these  questions  were  left  to  the  jury  anel 
found  by  them  in  favor  of  the  Corporation.  If  the  pres- 
ent defendant  believed  Henry  Ketchum  had  obtained  s 
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itie  under  the  Statute,  aud  was  ignorant  of  the  payment  1861. 

aade  to  Clarke  out  of  the  Corporation  fuuds  (which,  uu-   

©sa  Coram  is  to  be  believed,  would  appear  to  be  throwing  MAYoft,  &c. 
iw«y  their  money  by  the  Corporation,  after  losing  their  ^^^^^^ 
IaticI,  for  no  purpose),  we  may  regret  that  he  should  have  Littlehalk. 
\»een  so  deceived ;  but  this  affords  no  ground  for  a  new 

trial.    I  therefore  concur  in  thinking  the  rule  should  be 

discharged. 

Rule  discharged. 


STEWART  and  Another  against  KmVi. 

THIS  was  an  action  of  indebitatus  assumpsit  for  goods  Defendant 
sold  and  delivered,  tried  before  Carter^  C.  J.,  at  theed  top?aintiir» 
last  Si,  John  circuit.  drafteforthe* 
The  defendant  being  indebted  to  the  plaintiffs,  they  5Sbt"payabie^ 
drew  three  drafts  upon  him  for  the  amount  of  his  indebt- 
^dness,  payable  in  five,  seven,  and  ten  months  ^'^^^P^c- 

tively,  with  current  rate  of  exchan<?e  on  New  York;  which  enclosed 
I  them  in  a 

be  accepted,  and  returned  to  them  in  a  letter,  referring  to  letter  to  the 

the  documents  and  the  purpose  for  which  they  were  sent.  Ferrhig  tothe 

Two  of  them  were  for  the  payment  of  $400  each ;  and  the  The^lMUru- 

third,  for  $590.    At  the  time  the  action  was  brought,  the  SdSg,in form, 

time  for  payment  of  two  only  of  the  acceptances  hJid^^'][j^^®f; 

expired.    A  verdict  was  taken  for  the  plaintiffs  by  co^isent  ^i^^,  toa^^^ 

for  £347,  the  amount  of  the  debt,  with  leave  to  the  defen- nection  wiUi 

J  the  defen- 

daDt  to  move  to  enter  a  nonsuit,  in  case  the  Court  should  dant's  letter. 

be  of  opinion  that  the  acceptances,  together  with  the  defen- ^^u>a°8peciai 

agreement, 
and  that  the 

pUiotiiPd  remedy  on  the  original  liability  was  suspended  till  the  time  for  payment,  according 
to  the  terms  of  the  acceptances,  had  arrived ;  but  that  when  such  time  had  passed,  and  paj- 
ttent  wan  not  made,  the  plaintiff  might  either  sue  on  tlie  original  consideration,  or,  on  an 
•ceonnt  stated. 

Two  of  the  drafts  being  overdue  before  action  brought:— Held,  that  the  plaintiff  was 
CBtitled  to  recover  the  amount  of  them  only. 
A  verdict  having  been  taken  by  consent,  in  indebitatus  assumpsit^  for  the  amount  of  Uie 
drafts.  sabJcNBt  to  a  motion  for  a  nonsuit,  on  the  ground  that  the  action  should  have 
DMB  brought  on  the  agreement  arising  out  of  the  drafts  and  the  defendant's  letter  enclosing 
yp j  the  rule  was  discharged,  on  the  plaintiff  reducing  the  verdict  to  the  amount  of  the 
^  •mdM  drafts. 

dant's 
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1861.  dant's  letter  enclosing  them,  amoiintecl  to  a  special  ; 
-— —  ment,  and  that  the  action  should  have  been  brouj 
^^^^  such  agreement. 

Kirk.        A  rule  nisi  for  a  nonsuit,  or  for  a  new  trial,  1 
been  granted  ; 

Gray,  Q.  C,  Viewed  cause  in  Mtchaelmm  tern 
The  instruments  not  being  bills  (»f  exchange,  accord 
the  case  of  Nash  v.  Gibbon  (a),  the  action  was  pn 
brought  on  the  original  consideration.  They  were 
for  a  past  debt ;  and  if  the  agreement  was  to  give 
tiable  bills  in  payment  (which  may  be  inferred), 
turns  out  that  they  are  not  negotiable,  a  right  to  \ 
the  original  consideration  attaches  immediately, 
acceptances  amounted  to  nothing  more  than  an  act 
edgment  of  the  debt.  Byles  on  Bills,  192,  321  ;  Tc 
V.  Ashby  (6).  Though  the  plaintiffs  could  not  reco' 
the  instruments  themselves,  they  were  evidence  ( 
defendant's  indebtedness.  Sutton  v.  Tooynei'  (c); 
V.  Norton  (cZ).  The  rule,  that  giving  a  bill  of  exc 
amounts  to  a  conditional  payment,  only  applies  to 
tiable  instruments.  James  v.  Williams  (e).  A  val 
bill  does  not  suspend,  or  alter  the  remedy  for  the  oi 
debt.  Stedman  v.  Gooch  (/);  Mussen  v.  Price 
Hichling  v.  Hardey  (Ji) ;  Bell  v.  Buckley  (i)  ;  PlirTi 
Westley  (j).  The  giving  of  these  accepbmces  con 
be  pleaded  as  accord  and  satisfaction  in  this  acti( 
Chit.  PL  513.  On  the  Oreach  of  payment  of  one 
acceptances,  the  right  to  sue  for  the  whole  debt  rcvi 

A.  R.  Wetmore,  contra.  If  there  was  a  special 
ment  between  the  pailies,  the  plaintiffs  must  declare 
it.  There  was  a  special  promise  by  the  defendant 
the  debt  in  a  particular  manner,  and  the  plaintiffs 
bound  to  declare  upon  the  promise  specially.  Ua 
V.  Sewell  (k);  Davis  v.  Nichols  (I).  The  remec 
the  original  debt  was  suspended  till  the  time  for  pa 

(a)  4  AUen,  471).  (6)  BB.db  C\  541.  (c)  7  Ji,  d:  C. 

(d)  9  M,  dt  W.  300.  (e)  18  3/.  4b  W.  828.  (/)  1  Eap,  3. 

Kg)  4  East,  147.  Kh)  1  Taunt.  312.  (i)  11  A>cA. 

(j)  2  Bing.  N.  C.  249.  (t>  1  Chit,  R,  609.  {I)  2  Chit.  Ji 
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of  all  the  acceptances  had  amved.   The  defendants  letter  1861. 

and  the  acceptances  constituted  one  ajs^reement ;  and  the   

8T1BW  A  R1 

plaiDtlffs  are  not  entitled  to  recover  any  part  of  the  debt,  agaifiM 

unless  they  are  entitled  to  recover  the  whole.  They  can-  kirk. 
not  abandon  part  of  it. 

Our.  adv.  vuh. 


CARTER,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  If  the  documents  (intended  to  be  acceptances) 
do  not  amount  to  a  special  agreement  between  the  plain- 
tiffs and  defendant,  there  is  of  course  no  difBculty  in  the 
plaintiffs  recovering  on  the  common  counts.  We  think, 
however,  that  they  do  amount  to  a  special  agreement,  by 
which  the  plaintiffs,  agree  to  suspend  their  right  to  pay- 
ment for  a  certain  time,  and  the  defendant  agrees  to  pay 
at  that  certain  time,  in  a  certain  manner.  Till  that  time 
has  arrived,  it  is  clear  the  plaintiffs  cannot  proceed,  either 
on  the  original  liability  of  the  defendant,  which  is  sus- 
pended, or  on  the  special  agreement,  which  has  not  till 
then  been  broken.  But  when  the  day  arrives  on  which, 
by  the  agreement,  the  defendant  was  bound  to  pay,  and 
he  fails  to  do  so,  have  not  the  plaintiffs  a  right  to  rescind 
the  special  agreement,  and  sue  on  the  original  considera- 
tion,—  or,  in  this  case,  on  an  account  stated,  —  and  avail 
themselves  of  these  intended  acceptances,  to  shew  the 
amounts  acknowledged  by  the  defendant  to  be  due  ?  The  let- 
ter written  by  defendant  to  the  plaintiffs,  referring  to  these 
documentii  and  enclosing  them,  would,  it  appears  to  us, 
make  them  evidence,  in  this  way,  of  admissions  by  the 
defendant,  that  these  amounts  were  owing  by  him  to  the 
plaintiffs.  When  the  day  for  payment,  according  to  these 
documents,  had  passed,  and  payment  was  not  made,  the 
defendant  has  put  it  out  of  his  power  to  perform  his  part 
of  the  contract,  which  was,  to  pay  on  that  day.  The  plain- 
tiffs, by  giving  him  the  time  specified  in  the  agreements, 
ha?e  performed  their  part  of  the  contract,  which  would 
bring  the  case  within  the  rule  laid  down  in  2  Smithes  L. 
P.  4(A  Am.  Ed.  p.  27 :  Wherever  one  of  the  parties 
**to  a  special  contract,  not  under  seal,  has,  in  an  unquali- 
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1861.    "  fied  manner,  refused  to  perform  his  side  of  the  cuntnu 

  "  or  has  disabled  himself  from  performing  it  by  his 

against    '*  ^^^»       other  party  has,  thereupon,  a  right  to  elect 
Kirk.        rescind  it,  and  may,  on  doing  so,  immediately  sue  on 
quantum  meruit  for  anything  which  he  had  done  und 
it  previous  to  the  rescission,"    This,  of  course,  can  on 
apply  to  the  two  documents  for  $400  each,  as  the  tin 
given  by  the  third  had  not  expired  when  this  action  w 
commenced. 

Rule  for  nonsuit  discharged;  and  for  new  trial, — 
plaintiffs  consent  to  reduce  the  verdict  to  $800. 


Doe  on  the  Demise  of  BOWEN  against  ROBERTSOI 

wnerea      TTIJECTMENT  for  land  in  the  city  of  St.  John,  trie 

Itobate Court  l^J  before  Carter y  C.  J.,  at  the  last  St,  John  circuit. 

SeinaEd^fcfr'^    The  lessor  of  the  plaintiff  claimed  under  a  deed  froi 

8eJte,oon^n8  ^(^^y  Jane  Appleby^  one  of  the  heirs  of  Charles  Neptun 

«qSi?^"by'"^ho  died  seized  of  the  land,  in  1848.     The  deed  wi 

the  Act,  and  dated  5th  iTov.  1856,  and  was  registered  7th  ^Vbr.  1851 

due  notice  ° 

basbeea      The  defendant  claimed  under  a  deed  from  Matthe 

^rttej^inter.  O'Brien  and  Margaret  his  wife,  she  being  administratr 

Court  ^     with  the  will  annexed  of  Cliarles  Neptune^  and  the  de( 

oi^er^the       having  been  given  pursuant  to  a  sale  under  a  licence  fro 

"u^nce^s^  *^the  Probate  Court  to  sell  the  land  for  payment  of  the  deb 

granted,  and  o(  Jfeptune.   Administration  was  sranted  on  the  2d  Apr\ 

a  sale  of  the  ^  ^ 

lan^ta^es     1857.    The  petition  to  the  Probate  Court  for  licence  1 

uue  of  the     sell  the  laud,  stated  the  debts  duo  by  the  estate  ;  a  de! 

purchaser 

cannot  be 

impugned  in  an  action  of  ejectment,  by  evidence  that  no  debts  were  due  by  the  estate  at  t 
time  ttie  iicence  was  applied  for.  In  such  case,  the  decree  of  the  Probate  Court  can  only 
questioned  by  appeal. 


Adeed  fh>man  administrator,  under  licence  to  sell  for  payment  of  debto,  held  good  agaii 
a  bona  fide  purohaser  firom  the  heir,  thouch  the  deed  of  the  latter  was  first  registered,  a 
the  application  for  licence  was  not  made  till  nine  years  after  the  death  of  the  ance^r. 

JSieSAle,  that  a  purchaser  f^om  the  heir  takes  the  land  sul^ect  to  the  debts  of  the  anoesti 
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ciency  of  personal  assets  to  pay  the  debts  ;  and  the  other  1861. 

requisites  stated  in  section  35  of  the  Mev.  Stat.  c.  136.  The   

licence  was  dated  the  5th  Sept.  1857  ;  and  the  deed  from  bowen' 

the  administrator  to  the  defendant,  reciting  the  granting  against' 

Robertson. 

of  the  licence,  and  having  the  afBdavit  indorsed,  as  required 
by  the  Act,  was  dated  on  the  3d  JVbr.  1857,  and  regis- 
tered on  the  2d  Dec.  following.  The  will  of  Neptune  was 
not  registered  in  the  office  of  the  Registrar  of  Deeds,  as 
provided  by  the  Itev.  Stat.  c.  112,  and  it  did  not  appear 
that  the  lessor  of  the  plaintiff  knew  that  there  was  a  will, 
at  the  time  he  purchased.  Evidence  was  offered  on  the 
part  of  the  plaintiff,  to  shew  that  no  debts  were  due  from 
the  estate  of  Nejdunpy  at  the  time  the  application  was 
made  for  licence  to  sell;  but  the  evidence  was  rejected, 
and  a  verdict  found  for  the  defendant,  under  the  learned 
•Judge's  direction. 

Thomson  having  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  and  the  improper  rejection  of 
evidence ; 

A,  R.  Welmore  shewed  cause  in  Michaelmas  term  last. 
The  heir  takes  the  estate  subject  to  the  debts  of  his  ances- 
tor, and  a  purchaser  from  the  heir  can  be  in  no  better 
position.  The  defendant  does  not  claim  as  a  devisee 
under  the  will  of  Neptune^  or  through  a  devisee ;  iind 
therefore  the  provision  of  the  Statute,  as  to  the  registry  of 
^ills  within  six  months  after  the  death  of  the  testator, 
does  not  apply.  The  application  for  the  licence  to  sell 
the  land  was  made  within  ten  years  after  the  death  of 
Neptune,  the  time  limited  by  the  Rev.  Stat.  c.  136,  §  35. 
The  petition  contained  all  the  requisite  statements  to  give 
the  Pi*obate  Court  jurisdiction  over  the  matter,  and  its 
decree  was  binding,  unless  appealed  from.  Harrison  v. 
Morehouse  (a).  The  case  of  Doey.  Thompson  (b)  does 
not  apply ;  fi)r  there  the  Probate  Court  had  no  jurisdiction. 
The  parties  might  have  contested  the  existence  of  debts, 
in  the  Probate  Court ;  but  not  in  this  Court. 

8.11.  Thomson^  contra.    The  Rev.  Stat.  c.  112,  §  4, 

(a)  2  Kerr,  0S4.  (6)  4  AU^n,  488. 

reqmrw 
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BOBRRTSON. 


1861.    requires  that  wills  shall  be  registered  within  six  montl 

  after  the  death  of  the  testator.    The  policy  of  the  law  i 

^wkn'  ^  protect  innocent  parties  who  purchase  from  the  hei 
affainsi  The  lessor  of  the  plaintiff  purchased  under  those  circuD 
stances,  eight  years  after  the  death  of  the  ancestor ;  an< 
to  hold  that  a  subsequent  deed  from  the  administrato 
can  cut  down  this  title,  is  perfectly  monstrous.  Und 
the  circumstances  of  this  case,  no  title  passed  by  tl 
administrator's  deed.  [Ritchie,  J.  If  you  do  not  clai 
under  the  will,  I  do  not  see  how  the  fourth  section  of  tl 
Act  will  help  you.]  The  fifth  section  declares  that  if  the; 
is  a  concealment,  or  suppression  of  a  will,  no  purchase 
for  valuable  consideration  shall  be  disturbed  or  defeate< 
by  any  such  will,  unless  registered  within  three  yea 
after  the  testator's  death.  I  say  there  was  a  concealme 
of  the  will  here.  [Parker,  J.  The  defendant  does  n 
claim  under  the  will.  Can  the  heir,  by  selling  the  pro 
erty,  put  the  purchaser  in  a  better  situation  than  ho  w 
in  himself?  N.  Parker,  M.  R.  Does  not  the  purchas 
from  the  heir,  take  the  property  subject  to  the  payment 
debts?  Ritchie,  J.  Can  the  heir  withdraw  the  re 
estate  from  liability  for  the  debts,  and  substitute  himself 
I  contend,  that  a  purchaser  from  the  heir  cannot  be  di 
turbed  after  six  months  from  the  testator's  death,  unle 
the  will  has  been  registered  within  that  time  (a). 

2.  The  evidence  of  the  non-existence  of  debts  shoul 
have  been  received.  It  is  open  to  this  Court,  at  all  tira< 
to  inquire  into  the  proceedings  of  inferior  Courts.  I  wi 
prepared  to  shew  that  the  Probate  Court  had  no  jurisdi 
tiou  over  the  matter,  and  consequently,  that  the  de( 
under  which  the  defendant  claimed,  passed  no  title. 

Cur.  adi\  vuli. 

Carter,  C.  J.,  now  delivered  the  judgment  of  t 
Court.  In  this  case,  both  parties  claim  under  Char 
NeptunSy  who  died  seized  of  the  land  in  question  in  184 

(a)  See  Chadvoick  v.  TVmer ,  L,  R,  1  Ch.  810,  as  to  the  effect  of  an  uni 
iBtered  will,  upon  a  conveyance  from  the  heir  of  the  testator. — Reportbi 
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T\ke  plaiDtiff  claims  under  a  deed  from  the  heirs  of  J\^ep'  1861. 
tune,  dated  I/ov.  5,  1856,  and  re<?istered  JV^ov.  7,  1856. 

Doc  (l6in. 

The  defendant,  —  under  a  deed  from  Mattheio  O'Brien  and  bowen 

Margaret  his  wife,  administratrix  with  the  will  annexed  ^  (^9<nnst 
i.  1  Jr  1.1        .  1.  1     xi  Robertson. 

01  the  estate  of  Neptune^  which  recites  a  licence  by  the 

Probate  Court  to.sell  real  estate  for  the  payment  of  debts, 
with  the  usual  affidavit  indorsed,  which  last  mentioned 
deed  is  dated  Nov.  3,  1857,  and  registered  Dec,  2,  1857. 
The  licence  was  also  put  in  evidence,  dated  Sept.  5,  1857  ; 
and  the  petition  to  the  Surrogate,  setting  out  debts  due 
by  the  estate,  and  a  deficiency  of  personal  assets.    To  do 
away  with  the  effect  of  this  deed,  evidence  was  tendered 
f    by  the  plaintiff's  counsel,  to  shew  that  at  the  time  the  peti- 
tion was  made  to  the  Judge  of  Probates,  then;  were  no 
debts  due  from  the  estate.    It  was  not  objected  that  the 
notice  U)  the  parties  interested,  required  by  section  35  of  the 
\Rtv,  Stat,  c.  136,  was  not  given  ;  and  no  question  arises 
on  this  point.    When  notice  has  been  given,  and  a  peti- 
tion,  setting  out  the  matters  required  by  the  Act,  has  been 
presented,  the  Surrogate  Court  has  an  original  jurisdiction 
to  determine  the  matters  to  which  that  petition  relates, 
wbject  to  the  appeal  given  by  section  46  of  the  same  Act ; 
but  it  appears  to  us,  that  the  decision  of  that  Court,  on 
matters  so  brought  within  its  jurisdiction,  cannot  bo  ques- 
tioned in  any  other  way.    In  the  absence  of  any  proof  to 
the  contrary,  we  should  think  the  license  of  the  Judge  of 
Ph)bate8  to  sell,  and  the  deed  of  the  administrator,  with 
the  affidavit  indorsed,  in  conformity  with  the  provision  of 
9edion  42,  would  be  sufficient  to  vest  in  the  grantee  of  such 
deed,  the  title  which  the  testator  or  intestate  had  at  the 
time  of  his  death ;  but  we  do  not  say  that  such  deed  might 
not  be  met,  by  evidence  that  no  notice  of  the  application 
to  the  Judge  of  Probates  had  been  given,  —  a  point  which 
does  not  now  arise ;  or,  if  the  petition  did  not  shew  debts 
dae  from  the  estate,  —  that  no  such  debts  existed. 

In  the  present  case,  as  no  question  was  raised  about  the 
notice,  and  the  petition  set  out  the  matters  required  by 

rAct,  and  the  deed  to  the  defendant  was  in  conformity 
18  with 
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1861.  '^^h  the  provisions  of  sectim  42,  —  we  think  it  must  pre- 

  vail,  and  the  verdict  for  the  defendant  be  sustained,  and 

^wBw*  ^  discharged. 

against  Rule  discharged  (a). 

BOBBBTSON. 

(a)  See  Cop  v.  Coy,  1  ITan.  1S2. 


END  OF  HILARY  TERM. 


CASES 


1861. 


ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

EASTER  TERM, 

W  THE  TWENTY-FOUETH  YEAB  OF  THE  EEIGN  OF  VICTORIA. 


CROCKER  against  HUTCHINSON  and  Another.  ibthApra. 

rpROVER  for  timber,  tried  before  Wilmotf  J.,  at  the  Plaintiff  pnr- 
X  last  NortMrnberland  circuit.  ttom  J.,  but 

It  appeared  that  the  plaintiff  had  purchased  lumber  from  ^sesstoifjft 
ont  Johnston;  but  before  he  got  possession  of  it,  it  was  JJJ^^^^^jgy 
levied  on  by  the  Sheriff  of  Mrthumheiiani,  and  soldgj^di^tte 
nnder  an  execution  issued  upon  a  judgment  obtained  by  J^J^'  ^ 
fte  defendant  Hutchinson  against  Johnston.    An  ^^^^^^ 
was  brought  by  Johnston  against  the  plaintiff  ( Crocker), ^/.igainBt 
fortiie  price  of  the  timber,  which  he  defended  at  ^utoA- for  Reprice 
mnCs  request,  on  the  ground  that  the  property  in  thef/^^^^' 
timber  was  bound  by  Hutchinson's  execution,  and  there- 
fore  the  sale  by  Johnston  to  him  passed  no  title :  —  Hutch-^^^^^^ 
inwn  undertaking  to  save  him  harmless,  if  the  action  !?o«i<L**efend 

.  ^  the  action,  on 

vtould  be  decided  against  him.    Johnston  recovered  in  the  ground 

^  that  the  lum- 

.  „  ber  was  right- 

iQUy  Mixed  under  the  execution,  and  that  the  defendant  should  save  the  plaintiff  harmless  in 
^  be  was  unsuccessful  in  the  action,  J.  recovered  in  the  action,  and  the  present  defendant 
m  him  the  amount  of  his  judgment :  —  Held,  that  the  plaintiff,  by  bo  defendiius  the  action. 
JBdindodng  the  defendant  to  pay  the  amount  of  the  verdict  to  /..  was  estoppea  from  sueins 
m  defendant  fi>r  the  eonversion  of  the  lumber,  on  the  ground  that  he  had  no  right  to  levy 

I  tb&t 
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1861.    that  action,  it  appearing  that  at  the  time  of  the  sale  of 

  timber  to  the  phiintilf,  Hutchinson's  execution  was  no 

affainst  Sheriff*'s  hands  for  the  purpose  of  being  executed,  ; 

Hutchinson,  consequently  it  did  not  bind  the  property.  Ilutchin 
paid  to  Johnston  the  amount  recovered  in  his  acl 
against  Crocker;  and  in  subsequent  dealings  between 
plaintitF  and  defendant,  and  a  settlement  of  accounts, 
claim  was  made  by  the  plaintiff*  for  this  timber.  T 
action  was  afterwards  brought  for  the  wrongful  conven 
of  the  timber,  which  had  been  so  seized  and  sold  un 
the  defendant's  execution.  A  verdict  having  been  foi 
for  the  plaintiff",  for  the  value  of  the  timber,  —  J.  A.  Sti 
Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  on  the  gro 
that  the  verdict  was  against  law  and  evidence. 

J.  J/.  Johnson^  Q.  C,  shewed  cause  in  Hilary  U 
last.  The  sale  to  the  plaintiflT,  by  Johnston,  was  compl 
and  delivery  made,  before  the  execution  against  Johm 
was  put  into  the  hands  of  the  Sheriff*,  and  the  sale  by  1 
of  this  property  was  a  conversion.  The  settlement  betw 
the  plaintiff*  and  the  defendant  Hutchinson^  was  made  i: 
spective  of  the  claims  the  plaintiflT  had  upon  the  John. 
timber.  Where  there  has  been  a  wrongful  conversioi 
property,  any  agreement  or  settlement  of  this  kind  cc 
only  go  in  mitigation  of  damages,  and  could  not  amo 
to  accord  and  satisfaction  ;  and  the  plaintiflT  is  entitled 
the  value  of  the  timber  sold  under  the  execution,  less 
amount  paid  by  the  defendant  Hutchinson  on  the  plaint 
account.  The  jury  have  found  that  there  was  no  wai 
or  settlement  of  the  plaintiflT's  claim,  and  there  has  b 
no  legal  waiver. 

J.  A,  Street,  Q.  C,  contra.  There  was  not  suffic; 
evidence  to  justify  the  jury  in  finding  as  they  did.  ' 
plaintiflT  waived  the  tort,  by  his  agreement  with  the  del 
dant,  and  by  accepting  the  payment  made  by  Hutchin 
in  satisfaction  of  Johnston's  judgment.  Clarke  v.  Ck 
(a);  2  Greenl.  Ev,  §  28. 

Cur,  adv.  vtd 

(a)  6  Esp,  61. 

Cart 


In  the  TvvEirrY- Fourth  Year  of  VICTORIA. 


141 


Carter,  C.  J.,  now  delivered  the  judgmeut  of  the  Court.  1861. 

It  is  clear  that  the  plaintiff  (Orocker),  when  sued  in  a   

Orookbr 

former  action  by  Johnslon,  for  the  price  of  the  very  lura-  affaimt 
ber,  the  taking  of  which  by  the  defendant,  is  the  injury  Hutchinson. 
complained  of  by  him  in  the  present  action,  rested  his 
defence  against  Johnston's  claim,  on  the  ground,  that  the 
lumber  had  been  rightfully  taken  by  the  present  defen- 
dants, and  therefore  he  was  not  liable  to  pay  Johnston  for 
that  which  he  had  not  received,  in  consequence  of  such 
rightful  taking.  It  is  also  clear  that  Johnston's  claim  was 
80  resisted,  under  an  arrangement  between  Crockei'  and 
Hutchinson^  by  which  Crocker  was  to  defend  the  action, 
and  Ilutc/iinson  was  to  save  him  harmless  from  the  result 
of  that  action,  if  adverse.  Acting  on  this  arrangement, 
when  Crocker  failed  in  defending  Johnston^s  suit  with  suc- 
cess, Hutchinson  pays  to  Johnston  the  amount  recovered 
by  him  against  Crocker.  In  the  subsequent  dealings 
between  Crocker  and  Hutchinson^  no  claim  is  even  hinted 
at  by  Crocker^  for  the  improper  taking  by  Hutchinson  of 
the  Johnston  lumber ;  and  it  is  after  the  lapse  of  several 
years  that  the  present  action  is  commenced,  founded  on 
an  alleged  right  of  Crocker ^  entirely  contradictory  to,  and 
inconsistent  with,  the  right  in  Hutchinson^  on  which  Crocker 
bad  rested  his  defence  in  the  Johnston  suit,  under  the 
arrangement  between  Crocker  and  Hutchinson^  and  which 
resulted  in  the  latter  pa\'ing  Johnston  the  amount  recov- 
ered against  Crocker. 

It  is  obvious  that  the  bringing  this  action,  under  such 
circumstances,  is  contrary  to  good  faith,  and  what  could 
never  have  been  contemplated  by  either  party,  at  the  time 
the  arrangement  was  made  with  reference  to  the  Johnston 
aiut.  This  alone  will  not,  however,  offer  a  sufficient 
defence  to  the  action,  unless  the  circumstances  fall  within 
wme legal  principle,  which  will  afford  a  legal  defence  to  the 
^M^tion.  It  appears  to  us  that  the  principle  o( estoppel  in  pais^ 
as  established  by  modern  cases,  will  be  sufficient  for  this  pur- 
pose. Pickard  v.  Sears  (a)  may  be  considered  as  the  leading 
^aseon  this  doctrine  ;  and  the  law  there  laid  down — modi- 

(a)  ^A.&E.  474. 

fied 
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1861.  by  what  was  said  in  Freeman  v.  Cooke  (a)  — as  the 

  settled  principle  of  that  doctrine.    In  the  first  case,  itii 

^ag^$t  Lord  Denman^  C.  J.,  delivering  the  judgment  oi 

Hutchinson. the  Court,  ''that  where  one,  by  his  words  or  conduct, 
''  wilfully  causes  another  to  believe  in  the  existence  of  i 
''  certain  state  of  things,  and  induces  him  to  act  on  thai 
*' belief,  so  as  to  alter  his  own  previous  position,  the 
''former  is  concluded  from  averring  against  the  latter, i 
"  difierent  state  of  things  as  existing  at  the  same  time.' 
In  Fnernan  v.  Cooke ^  Parke,  B.,  in  delivering  the  judg« 
meut  of  the  Court  of  Exchequer,  said  that  the  rule  laid 
down  in  Pickard  v.  Sears  "  was  to  be  considered  as  estab- 
"  lished ;  but  that  the  term  '  wilfully^  in  that  rule  must  be 
"  understood,  if  not  that  the  party  represents  that  to  be 
"  the  truth  which  he  knows  to  be  untrue,  at  least,  that  he 
"  means  his  representation  to  be  acted  upon,  and  that  it  is 
"acted  upon  accordingly;  and  if,  whatever  a  man's  real 
"  meaning  may  be,  he  so  conducts  himself,  that  a  reason- 
"  able  man  would  take  the  representation  to  be  true,  and 
"  believe  that  it  was  meant  he  should  act  upon  it,  and  did 
"  act  upon  it  as  true,  the  party  making  the  representatioi 
"  would  be  equally  precluded  from  contesting  its  truth." 
To  apply  these  principles  to  the  case  before  us :  it  cannol 
be  supposed  that  at  the  time  the  arrangement  was  mad< 
between  Crocker  and  Hutchinson  about  defending  th< 
Johnston  suit,  by  which  Crocker  was  to  rely  on  Hutchin 
son^s  being  the  owner  of  the  lumber,  as  the  ground  of  hi 
defence,  any  reasonable  man  standing  in  Hutchinson' 
position  could  have  imagined,  that  he  was  to  bear  th< 
brunt  of  the  Johnston  suit,  pay  the  price  of  the  lumber  i 
Johnston  succeeded,  and  yet  be  liable  to  Crocker  for  th 
value  of  the  same  lumber  in  an  action  of  trover,  in  whicl 
Crocker  would  recover  on  a  ground  diametrically  opposit 
to  that  which  he  agreed  to  take  in  defending  the  Johnsto: 
suit,  and  which  was  the  reason  for  Hutchinson's  indemni 
fying  him  against  the  result  of  that  suit.  If  Crocker  cai 
%  maintain  the  present  action  of  trover,  for  a  tort  in  th 

improper  taking  of  the  lumber  by  Hutchinson^  we  canno 

(a)  2  Exck.  654. 

se 
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see  why  he  should  not  be  entitled  to  recover  the  full  value  1861. 
of  the  lumber :  the  payment  by  Hutchinson  of  the  amount 

Crocker 

of  the  verdict  in  favor  of  Johnston  in  the  former  suit,  would  against 
not  be  an  accord  and  satisfaction  of  the  damages  caused  Hutchinson. 
by  the  wrongful  taking.  But  inasmuch  as  Hutchinson  was 
induced  to  enter  into  the  arrangement,  on  the  faith  of 
Crocker^s  setting  up  his  (Hutchinson's)  right  of  property 
in  the  lumber,  Crocker ^  it  appears  to  us,  is  precluded  from 
now  assuming  an  opposite  position,  entirely  at  variance 
wHh  that  by  which  Hutchinson  was  induced  to  pay  John- 
ston the  price  of  the  lumber.  Crocker's  assent  to  stand 
npon  Hutchinson's  right  to  levy  in  the  Johnston  suit,  led 
to  the  latter's  pajring  £287,  which  he  cannot  recover  back, 
and  would  estop  Crocker  from  sueing  Hutchinson  for  dam- 
ages, on  the  ground  that  the  latter  had  no  right  to  levy. 

We  find  the  principles  above  stated,  and  the  case  of 
Pkkard  v.  Sears^  recognized  in  the  very  recent  case  of 
iMrwross  v.  Lorimer  (a)  in  the  House  of  Lords,  in 
^di  Lord  Chancellor  Campbell  says :  **  The  doctrine 

will  apply,  which  is  to  be  found,  I  believe,  in  the  laws 
*'of  all  civilized  nations,  that  if  a  man,  either  by  words  or 

conduct,  has  intimated  that  he  consents  to  an  act  which 
"has  been  done,  and  that  he  will  offer  no  opposition  to  it, 
"although  it  could  not  have  been  lawfully  done  without 
"hifl  consent,  and  he  thereby  induces  others  to  do  that 
"from  which  they  otherwise  might  have  abstained;  he 
"  cannot  question  the  legality  of  the  act  he  had  so  sanc- 
"tioned,  to  the  prejudice  of  those  who  have  so  given  faith 
"to  his  words,  or  to  the  fair  inference  to  be  drawn  from 
"his  conduct.'* 

On  the  principle  of  estoppel,  the  plaintiff  cannot  main- 
tain this  action.  The  verdict  must  be  set  aside,  and  the 
rule  for  a  new  trial  made  absolute. 

Rule  absolute. 

(a)  7  Jur.  y.  S.  140. 
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Doe  on  the  demise  of  ANDREWS  and  Wife  agair 
TAYLOR. 

Defendant     "|~1JECTMENT,  tried  before  BHchie,  J.,  at  the  k 
went  into  po8-  1-^         ,  • 
(lesslon,  under  1  J  Albert  circuit, 
a  verbftl  le&HO 

from^earto      Tho  defendant  held  the  premises  in  question,  whi 

maSiel  *     were  the  property  of  the  wife,  as  tenant  from  year  to  yes 

^^nproprty^  under  a  verbal  agreement  made  by  her  in  185 

eonsent  of  her^^^*^  the  consent  and  by  the  authority  of  her  husband.  1 

whteMherent^^^  terms  of  the  agreement,  the  rent  was  to  be  paid  to  he 

wM^to  belaid  and  it  was  so  paid,  up  to  August^  1859,  when  the  husban 

this  tenancy  who  was  then  living  separate  from  his  wife,  denied  h 
was  suhsist" 

ing,thehu8-  right  to  make  the  lease,  and  forbade  the  defendant  to  p 

theriehtof  her  any  more  rent,  claiming  the  rent  himself.  T 

makethu^  defendant  denied  that  the  husband  was  his  landlord, 

ci^edUie  ^^^^                  right  to  the  land,  while  he  (defendar 

Se  tenant  re-  P^J^^g  ^^"^         5        stated  that  he  held  under  t 

flisedtopay  agreement  with  the  wife,  and  would  stand  by  that,  a 
him,  alleging    ^  j  f 

that  he  held  repudiate  all  outside  the  agreement.    The  husband  tb 

undertEe^^  brought  ejectment,  treating  this  as  a  disclaimer  of  t 
lease  from  the .  u  j  x*    i  i. 

wife,  and  that  tenancy ,  by  the  defendant. 

leaseVontin-      The  learned  Judge  was  of  opinion,  that  what  the  defe 

band^ad^no"  ^^^^  amount  to  a  disclaimer ;  and  he  left  tJ 

lind*.!2.Heid  Q^^^^ion  to  the  jury,  whether  the  wife  had  leased  tl 

that  though  '  property  to  the  defendant  with  her  husband's  assent, 
the  legal  eifect^,     ,    ,   ,  i  .       .        ,        ,  i 

of  the  lease    she  had  done  so,  the  tenancy  was  not  terminated,  and  ti 

the  relation  of  plaint  iff  could  not  recover;  but  if  she  had  no  authoril 

tenwS'be^*^  from  her  husband  to  make  the  lease,  the  plaintiff  wj 

huJbJndlnd  entitled  to  recover. 

Ihl  Verdict  for  the  defendant. 

the  husband's        Michaelmas  term  last,  A.  L.  Palmer  obtained  a  ru 

right  to  the    nisi  for  a  new  trial,  on  the  ground  of  misdirection, 
rent,  did  not 

amount  to  a      A.  J.  Stnith  shewed  cause  in  Hilary  term  last.  Tl 

disclaimer, 

and  entitle  the 

husband  to  eject  the  tenant;  as,  by  claiming  to  hold  under  the  lease,  he,  in  effect,  admiU 
that  the  husband  was  his  landlord. 
A  mere  refusal  by  a  tenant  to  pay  rent,  does  not  amount  to  a  disclaimer. 


defenda 
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sfendant  did  not  pretend  to  set  up  any  right  to  the  1861. 
roperty,  apart  from  the  lease  of  the  wife,  which  the  jury  — 
ond  she  had  authority  from  her  husband  to  make.    To  Ai^DRxwis 
institute  a  disclaimer,  the  act  done  by  the  tenant  must  be  ^gainst 
imething    inconsistent  with  the  relation  of  landlord 
id  tenant.    Doe  v.  Stanton  (a).    The  defendant  here, 
istead  of  repudiating,  stood  upon  the  lease.    If  there 
ras  an  existing  lease,  Andrews  had  no  right  on  the  prem- 
ies, because,  by  the  agreement  of  his  agent  (his  wife),  he 
kad  parted  with  them  for  a  certain  time.    [Ritchie,  J. 
Andi^eics  never  demanded  rent.   Whenever  he  was  on  the 
iai^d,  he  was  tJiere  in  a  hostile  character,  denying  the  lease 
altogether.] 

A.  L.  Palmer^  contra.    If  a  lease  is  made  by  a  wife, 
ior  her  husband,  by  his  authorit}',  he  is  no  doubt  bound 
by  it,  and  a  denial  that  the  husband  is  landlord  is  a  dis- 
claimer.   [Ritchie,  J.    Here  the  defendant  admits  the 
ooQtract.]    He  admits  a  lease;  but  not  a  lease  from  the 
plaiutiff.    A  tenancy  must  be  admitted  by  both  parties. 
-Oosv.  Frowd  (6).   He  said  unequivocally,  that  Andrews 
was  not  his  landlord.    [Ritchie,  J.    The  case  Doe  v. 
S^im  (a)  is  directly  in  point.    It  is  there  said :  In 
order  to  make  a  verbal  or  written  disclaimer  sufficient, 
it  must  amount  to  a  direct  repudiation  of  the  relation  of 
"landlord  and  tenant;  or,  to  a  distinct  claim  to  hold 
^'possession  of  the  estate,  upon  a  ground  wholly  inconsis- 
"tcQt  with  the  existence  of  that  relation,  which  by  neces- 
"aaiy  implication  is  a  repudiation  of  it."]    The  defen- 
dant clearly  repudiated  Andrews^  right,  and  it  can  make  no 
difference  that  Andrews  also  repudiated  the  lease.  Sup- 
pose that  a  stranger  had  acted  as  the  agent,  instead  of  the 
^e,  would  not  a  denial  such  as  this  have  amounted  to  a 
diaclaimer?    [N.  Parker,  M.  R.    I  think  there  would  be 
»  distinction  between  the  agency  of  the  wife  and  that  of  a 
stUDger.]    The  legal  effect  of  the  lease  was  that  it  was  a 
kase  by  the  husband  ;  and  the  defendant  should  not  have 
denied  his  right  to  receive  the  rent.    [Carter,  C.  J. 

(6)  4  Bing,  567. 

You 


(a)iJL*  w.  aes. 
19 
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1861.    You  say  it  is  a  disclaimer,  because  defendant,  though  ! 

  admits  the  lease,  denies  that  Andrews  had  any  right  und 

Andrews  it.]  Certainly ;  a  disclaimer  may  arise  by  denying  t 
^^fl^^  legal  eflfect  of  a  lease,  as  well  as  by  denying  the  lease  itse 
Whether  or  not  the  evidence  proves  a  disclaimer  is  a  que 
tion  for  the  jury.  Hose.  Uv.  650.  The  defendant  sa 
unequivocally,  that  Andrews  was  not  his  landlord  ;  if  th 
is  not  a  disclaimer,  I  don't  know  what  is. 

Cur.  adv.  vuU. 


Cabter,  C.  J.,  now  delivered  the  judgment  of  the  Com 
It  may  be  assumed  in  this  case,  that  the  defendant 
holding  the  land  in  question  as  tenant  from  year  to  ye] 
under  an  agreement  or  lease  made  between  him  a: 
the  wife  of  the  lessor  of  the  plaintiff,  by  which  the  re 
was  to  be  paid  to  her ;  that  such  lease  was  made  by  hi 
with  the  consent  and  by  the  authority  of  her  husband. 

The  legal  effect  of  this  lease  was  undoubtedly  to  crefi 
the  relation  of  landlord  and  tenant,  between  the  husba 
and  the  defendant.  The  wife  was  only  her  husban< 
agent ;  and  though  the  payment  of  rent  to  her  might 
good,  unless  notice  not  to  pay  to  her  were  given  by  t 
husband,  it  would  not  be  so,  if  the  husband  had  giv 
notice  that  it  must  be  paid  to  him;  It  is  quite  clear  tl 
the  defendant  did  not  repudiate  in  any  way  the  lease  ma 
by  the  wife ;  on  the  contrary,  he  relied  on  that  as  givi 
him  a  right  to  the  possession  of  the  land,  and  a  right 
prevent  Andrews  from  coming  on  to  it.  But  it  is  said 
distinctly  refused  to  recognize  any  right  in  Andrews 
rent  arising  from  the  lease,  and  denied  his  right  to  cla 
rent  arising  from  the  lease,  and  thereby  denied  the  exi 
ence  of  the  relation  of  landlord  and  tenant  betwe 
Andrews  and  himself.  But  the  mere  refusal  to  pay  rent 
not  in  itself  a  disclaimer,  although  it  may  be  evidence  o 
disclaimer,  as  said  by  Erskine^  J.,  in  Doe  v.  Cooper  (< 
i.  e.  it  may  be  some  evidence  that  the  party  refusing  to  pj 
denies  the  right  of  the  other  party  to  demand  it,  because 
denies  that  such  party  is  his  landlord.    Here,  howev< 


(a)  1M.AQ.  185. 
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when  the  defendant  not  only  does  not  repudiate  the  lease,  1861,. 

but  relies  upon  it,  as  giving  him  a  title  to  the  possession  ^ — ^ — 

of  the  land,  he  most  clearly,  in  point  of  law,  admits  that  Andrews 

Andrews  is  his  landlord ;  and  then,  the  mere  refusal  to  j^ff^^^^^ 

Taylor. 

paj  him  the  rent,  or  even  denying  his  right  to  demand 
such  rent,  would  not  alone  (as  he  virtually  admits  the 
lease  which  gives  Andrews  the  right  to  the  rent)  amount 
to  a  disclaimer.  The  effect  of  such  refusal  to  pay  rent, 
as  a  disclaimer,  seems  to  be  neutralized  by  the  distinct 
admission  of  the  lease,  which  establishes  the  right  to  .the 
rent,  and  the  relation  of  landlord  and  tenant  between 
Andrews  and  the  defendant. 

A  verbal  disclaimer,  such  as  is  insisted  on  in  the  present 
case,  is  only  applicable  to  tenancies  from  year  to  year, 
and  does  not  operate  as  a  forfeiture  of  a  lease ;  but  its 
effect  is  to  dispense  with  the  necessity  of  a  notice  to  quit, 
as  it  is  evidence,  to  show  the  determination  of  the  will  of 
both  parties,  by  which  the  duration  of  the  tenancy,  from 
its  particular  nature,  was  limited.    See  Lord  Denman^ 
C.  J.,  and  J^altesofiy  J.,  in  Doe  v.  Wells  (a).    Here,  the 
^Dg  and  repeated  assertion  by  the  defendant,  of  the  lease 
which  creates  the  relation  of  landlord  and  tenant  between 
him  and  Andrews^  entirely  rebuts  the  notion  of  any 
determination  of  that  tenancy,  by  his  will,  and,  as  we  have 
before  said,  precludes  any  such  inference  from  his  refusal 
to  pay  rent  to  Andrews. 

The  most  which  could  have  been  insisted  on  under  this 
evideooe,  would  have  been  to  have  had  the  question  of 
disdaimer  submitted  to  the  jury.  This,  however,  was 
proposed  by  the  learned  Judge,  and  declined  by  the 
plaintiff's  counsel. 

Rule  discharged* 

(a)  10^.  <fe  IT.  285-287. 


148 


CASES  IN  EASTER  TERM 
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GUNNISON  against  THOMAS. 

Goods^order-npROVER  for  goods,  tried  before  Ritcfiie,  J., : 

^o«^n,' were  JL  8t.  John  circuit.    The  goods  had  been  c 

Boston,  by  one  Flood ,  and  were  sent  to  the  plaii 

d2rection?not«^<?'*^?  witli  directions  not  to  deliver  them  to  Flo 

th«n"to^F.    ^®  P*^^  for  them.    The  goods,  on  their  arrival  at 

fo?them.^i?.^®^®  taken  to  Flood,  who  could  not  pay  for 

being  unable  they  were  thereupon  left  in  the  defendant's  warehi 

arrival  of  the  directions  not  to  deliver  them  except  on  the  plainti 
ffoods  the 

plaintiff  de-  A  part  of  the  defendant's  warehouse  was  used  a 
l^thTdcfe™  warehouse,  under  the  Revenue  Act  {^Rev.  Stat,  < 
houBCj  wUh^  depositing  dutiable  goods,  arriving  by  the  steaml 
ffiiver  """'tl^e  United  States,  till  the  duties  were  paid.  Th( 
on*hi8^^?n-  Q^^stion  were  subject  to  duty.  Flood  afterward 
Part  of  the'*  ^"^^  upon  them,  and  obtained  the  permit  ne( 

warehouse  release  them  from  the  Treasury  Department ;  an 
IV as  used 

under  the     duction  of  this  permit  to  the  defendant's  clerk, 

Revenue  Act^  .        i*  xi  i         a         j*  j. 

for  depositinif  possession  of  the  goods.     A  verdict  was  give 

arrivinK^omP'^'"t'ff»  Under  the  directions  of  the  learned  Ju 

^SuJe*  ^mthe^^  of  the  opinion  that  no  property  in  the  goods 

^^f^esVere  Ji'lood,  till  he  paid  for  them ;  and  that  the  defei 

afterwwrds    not  justified  in  delivering  the  goods  to  him,  c( 

duties,  and    the  directions  given  at  the  time  he  (defendant 

permit^fi^m  them.    That  the  Custom  House  permit  only  rel 

DeparSSSnZ  goods  from  the  claim  for  duties,  and  did  not  n 

go^ilan'd^n^Jefendant  from  his  undertaking  to  the  plainti: 

S^emit.^'  deliver  up  the  goods  without  his  order. 

obtained  de-  /J.  Wetmore,  on  a  former  day  in  this  ter 

livery  of  the 

goo^from  for  a  new  trial,  on  the  ground  of  misdirection  ;  c 
dant'8  clerk:  that  the  delivery  order  from  the  Custom  Ho 
permit  did  i^Zoorf  a  right  to  take  the  goods.  1  lie  v.  St 
thedefei*^  That  Flood  was  the  consignee  of  the  goods,  j 
^g^^^}^^|F right  to  them  when  the  duty  was  paid.  [Rr 
contrary  to    jJq  .  Ij^q       not  the  consignee.! 

the  condition  o  j 

on  which  he  Cuv.  ad 

bad  received 

them  (h»m  the 

plaintiff. 
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Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court.  1861. 

rhe  goods  iu  question  were  deposited  in  defendant's  ware-   

louse  by  plaintiff,  with  special  directions  not  to  deliver  against 
them  except  to  his  order.  A  part  of  defendant's  ware-  Thomas. 
honse  was  u^ed  as  a  special  warehouse  under  the  Bovenue 
ict,  for  depositing  dutiable  goods  arriving  by  the  steam- 
boats, till  the  duties  were  paid.  Floods  the  person  by  whom 
goods  had  been  ordered,  but  to  whom,  by  the  orders  of 
the  owner,  they  were  not  to  be  delivered  by  the  plaintiff, 
till  the  price  was  paid,  paid  the  duties  at  the  Treasury, 
and  obtained  the  permit  which  was  necessary  to  release 
them  from  the  custody  of  the  Treasury  Department.  One 
of  defendant's  clerks  had  charge  of  the  special  warehouse 
in  defendant's  warehouse,  and  the  goods  in  question  were, 
by  another  of  defendant's  clerks,  delivered  to  Floods  on 
his  producing  the  Treasury  permit.  Now,  whatever  might 
be  the  effect  of  the  Treasury  permit  in  releasing  the  goods 
from  the  custody  in  the  special  warehouse,  it  could  have 
no  effect  in  authorizing  the  defendant  to  part  with  the  pos- 
session of  them,  which  he  had,  as  a  general  warehouse- 
loan,  taken  from  the  plaintiff  on  the  express  direction  to 
hold  them  subject  to  plaintiff's  order. 

There  were,  moreover,  necessary  expenses  incurred  inci- 
dental to  the  bringing  the  goods  from  Boston  to  8t.  Johuy 
for  which,  by  the  express  terms  of  the  8th  section  of  the 
Sec.  Stat.  c.  28,  it  is  provided  ^<  there  shall  be  the  same 
''lien "  as  if  the  goods  '<  had  not  been  deposited"  in  the 
special  warehouse. 

On  the  whole,  then,  having  given  up  these  goods,  Avithout 
the  plaintiff's  order,  the  defendant  is  liable  to  the  plaintiff. 

Rule  refused. 
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CUSHIXG  against  ROBERTS. 

P^tjir  «ent  f  I  iHIS  was  an  action  on  the  case,  against  the  defends 
8C0W,  along,  as  a  common  carrier,  for  the  loss  of  lumber.  At 

dant'a  vessel  trial,  before  Ritchie^  J.,  at  the  last  St.  John  circuit, 
but^tore^*  appeared  that  the  plaintiff  had  sent  a  scow-load  of  boar 
taken^n'^^  alongside  of  the  defendant's  vessel,  for  the  puq^ose 
had'toSTur-^®^"©  shipped  to  BoMon;  that  the  scow  was  fastened 
das^edliy  vessel  by  a  rope ;  but  that  the  lumber  could  not 
pUintiffjssur-put  on  board  the  vessel,  until  the  plaintiff's  surveyor  1 
before  this  surveyed  and  classified  it.  Before  this  was  done, 
^^were  ropes  which  attached  the  scow  to  the  vessel,  were  cut, 
inu^Mstton^'  night,  and  the  scow  with  its  contents  carried  off.  1 
ISfendantas  p'aintiff  claimed  to  bo  entitled  to  recover,  against 
auTie™for  defendant  as  a  common  carrier;  but  the  learned  Ju< 
the  loss  of  the  ruled  that  the  defendant's  liability  as  a  common  carri 

boards,  that  -i     i     i      i  , 

untiUhesur-  had  not  commenced,  the  lumber  not  being  in  a  condit 

classmcation,  to  be  taken  on  board,  until  surveyed  and  classified  by 

were  not  at    plaintiff's  surveyor,  and  the  delay  was  the  act  of 

Lnt's  riskfand  plaintiff. 

TOUuTbie  for  Jcichy  on  a  former  day  in  this  term,  moved  for  a  e 
their  Ions.  trial,  on  the  ground  of  misdirection.  The  defendant  i 
liable  as  a  common  carrier,  and  his  liability  commenced 
soon  as  the  goods  were  alongside  of  his  vessel.  ^ 
surveyor  had  nothing  to  do  with  the  delivery  of  the  li 
ber ;  he  had  only  to  mark  the  quantity,  that  the  plaii 
might  know  what  the  defendant  had  to  account  for 
Boston.  The  delivery  was  made  as  soon  as  the  scow  ^ 
made  fast  to  the  vessel.  [Ritchie,  J.  The  surve 
said  the  lumber  could  not  have  gone  on  board  the  vest 
imless  he  was  there.]  The  defendant  took  charge  of 
lumber  when  it  was  alongside,  and  if  he  did  not  int< 
to  be  responsible,  he  should  have  said  so  at  the  th 
He  exercised  acts  of  control  over  the  scow,  by  putting 
own  ropes  on  her.  The  plaintiff's  servants  took  the  sc 
to  the  vessel,  and  the  mate  took  charge  of  it.  The  qu 
tion  the  plaintiff  was  entitled  to  have  left  to  the  juiy 

whet 
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whether  there  had  been  any  delivery  of  the  lumber  to  the  1861. 

defendant  as  a  common  carrier;  and  whether  ho  had   

accepted  it.  [Ritchie,  J.  The  classification  of  the  lum-  against 
ber  was  the  important  part  of  the  case ;  it  could  not  be  Roberts. 
put  on  board  of  the  vessel,  till  that  was  done,,  and  it  was 
for  the  benefit  of  the  shipper  and  not  of  the  carrier.  It 
made  no  difference  to  him,  what  the  quality  of  the  lumber 
iras  — he  received  a  cettaio  sum  per  thousand  for  carry- 
ing.] Story  on  Bailments,  §  532  ;  Cobban  v.  Downe  (a) ; 
Bichards  v.  London  &  South  Coast  R.  R,  Co.  (6) ;  More- 
vmdy.  PoUoJc  (c). 

Cur.  adv.  vult. 

Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
The  only  liability  in  the  defendant,  contended  for,  is  that 
of  a  common  carrier.  The  responsibility  of  a  common 
carrier  arises  as  soon  as  the  goods  are  put  into  his  posses- 
>ioD,aud  the  possession  of  the  owner  is  so  far  relinquished 
ttat  the  carrier  can  at  once  proceed  to  carry  them ;  but 
if  the  owner  retains  the  possession  and  control  of  them, 
in  order  to  do  something  with  them  for  his  own  benefit 
and  from  his  own  wish,  so  that  the  carrier  cannot  carry 
them  till  that  is  done,  the  goods,  until  that  process  is  com- 
pleted, seem  to  us  to  be  at  the  risk  of  the  owner  and  not 
the  carrier. 

hi  this  case,  the  lumber  was  brought  alongside  the 
defendant's  vessel  in  a  scow,  which  was  fastened  to  the 
vessel;  and  had  the  plaintiff  then  left  it  to  be  dealt 
with  by  the  defendant,  it  might,  very  possibly,  have  been 
St  defendant's  risk,  while  it  remained  in  the  scow.  But 
hefore  it  could  bo  token  on  board,  it  appeai*ed  that,  for 
fte  plaintiff's  convenience  and  by  his  direction,  his  sur- 
fer had  to  survey  and  classify  the  lumber.  It  appears 
_  to  08,  therefore,  that  until  this  survey  and  classification 

I was  completed,  the  lumber  was  not  in  the  possession  of 
tie  defendant  as  a  common  carrier,  so  as  to  make  him 
•ttble  for  its  loss. 
Rule  refused. 
I W)  5  f  ip.  41.  ib)  -7  O  B.  889.  (c)  1     <£  B.  743 , 
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1861. 

GROCKFORD  agaimt  THE  LONDON  AND  LF 
POOL  FIRE  INSURANCE  COMPANY. 

Piaintur being  TPvEBT  oa  two  policies  of  insurance ;  tried  before 
in  possession    I  ■ 


of  ft  house,      M-  J  (eVy  C.  J.,  at  the  last  8t.  John  circuit.    One  ( 

Hunmee  upon  policies  was  for  £200  on  two  houses,  which  had 

Th?pr^erty  insured  by  the  plaintiff,  as  owner.    It  appeared  thu 

fee-simple  of  the  land  on  which  the  houses  stpod,  t 

JSw^^ftSd  Uie^"®  TTAeeZcr,  who  had  leased  it,  and  that  in  1847  the 

term^of  years  property  of  one  White  J  by  an  assignment 

prior^^e^^^  registered ;  that  in  1848,  the  plaintiff  being  in  posse 

in  TT.,  under  of  the  houses  as  White's  tenant,  obtained  from  h 

piaSSffpro-  writing  (said  to  have  been  burnt),  not  under  seal 

dSi^^fore^  which  no  consideration  was  stated,  which  the  ] 

wSj^ed*'*^  claimed  was  intended  as  an  assignment  to  hi 

Heid"Sa^^e  interest  in  the  property.    It  further  appe 

tiUewasin^.that  in  June^  1848,  before  the  insurance  was  effe 
by  the  registry 

of  the  ^^'^  While  made  an  assignment  by  deed  of  all  his  interc 
any  entry;    the  property  to  one  Bowers;  which  assignment  was  i 
^ahit^was,  tered  in  Juli/^  1848.     While  afterwards  died  in 
tenanurom    Orleans,  and  letters  of  administration  ou  his  estate 
Sdooufdnot  plaintiff,  in  order,  as  be  stated,  to 

recover  on    piete  his  title  to  the  houses, 
the  policy. 

The  jury  having  found  a  verdict  for  the  plaintiff, 
In  Trinity  term  last,  Jack  obtained  a  rule  nisi 
new  trial,  on  the  ground  that  the  plaintiff  had  n( 
insurable  interest  in  the  bouses. 

A.  72.  Wet7nore  shewed  cause  in  Hilary  term  last, 
contended  that  the  plaintiff  had  an  equitable  intere 
the  property  which  was  insurable ;  that  Bower^  assign 
could  not  affect  the  jjlaintiff,  as  his  identity  was  not  pn 
and  he  had  never  entered  under  the  lease.  Di 
Munro  (a). 

Jack^  contra,  contended  that  the  plaintiff  could  not 
a  larger  interest  than  White;  and  that  before  the  i 
ance  White  bad  conveyed  all  his  interest  in  the  pro] 

(a)  lAOen,^ 
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ioBotcers;  coDsequeutly,  the  plaintiff  had  neither  a  legal  1861. 
or  equitable  interest.   At  most,  he  was  only  a  tenant  from  ^^^^^ 
year  to  year,  and  could  not  recover  on  a  policy  effected  agmmt 
by  him  as  owner.    The  case  of  Dae  v.  Munro  had  noL.i-&^^i^" 

r&RK  INS. %jO» 

i^phcation. 

jPwr.  adv.  vul(. 

GiianE,  C.  1. 1  now  dfilivered  the  judgm^t  of  the  Court. 
Ai  ngiids  the  policy  for  £200,  on  fhe  two  buildings 
wkich  were  destroyed  by  fire,  we  think  that  neither  at  the 
time  of  iDatiring  or  of  the  loss,  the  plaintiff  had  in  those 
Wldb^p  fladi  u  interest  ae  Iid  pfof^tdS  to  insure.  We 
mof  opiiitan  that  the  interest  bv  virtue  of  the  lease  from 
WkdcFtoWhUe^  oerer  vested  in  the  plaiatiff,  but  was  at 
tta  lima  of  fmitimim  mi  totii  la  Bmers,  by  virtue 
of  tlie  assignment  from  White  to  him,  which  vested  White's 
intarest  in  him,  with  nut  nwy  entry  by  Bowers,  on  the 
nfistifltioQ  of  that  assigumeiit.  The  utmost  interest 
^Udi  emiM  be  in  tbo  pkitillff  would  be  titat  of  a  tenant 
from  year  to  year,  which  k  idei^  Jtol  til6  interest  which 
iie  insures  by  the  policy. 

IteAe  absolute. 


THIS  was  an  application  made  on  behalf  of  the  Rev.  .«!$f, 
£dmn  j€toobj  for  a  ^Hiorari  to  remove  into  thisJJeSenateof 
the  University 

utert,  certain  proceedings  of  the  Senate  of  the  University  ^^^^^^^ 

lute  power, 

Mm  1*  ihe  i^pproval  of  Ibe  Governor  ia  CoudoIL  to  remove  any  of  the  Professors,  &c., 
m  tumaX  PWtmritM  la  lli««iim^aml«  Ujd  such  removal  not  being  a  judi- 
g^jttiU  CliMilt  Mi  Il9  f9m^^^l^  to  tuove  the  proceedings,  and  inquire 

*nie  pofwor  of  the  Somte  to  remove.  Is  not  Umfted  to  officers  appointed  by  them,  but 
a^iuii  to  offioen  ippotntttd  aoder  the  tluffter  of  JStt^s  College,  and  who  continue  to  act 

«Bd!Tibe  Cor|PorfiH^>n  RKUMishw]  by  the  Act  S2  Vici^  63. 

TV  irttitral  supcrvLsii^ti  of  iht  afTiiirM  of  the  Ual verity  is  vested  in  the  Lieutenant- Go ver- 
BA^f  the  Province  ai»  Vii^itor^  nnd     appcnl  lies  to  him  from  any  act  of  the  Senate. 
Tji  im  of  the  Governor  In  Council  approving  of  an  act  of  the  Senate  (being  done  by  the 
Jjnn  of  the  ExecutlTe  ConncM)        not  Incapacitate  him,  as  Visitor,  firom  afterwards 
"Mpting  the  matter,  and  fcfvin"  a  iledsion  thereon^  founded  on  his  sole  responsibility. 
L  decision  ah  Vmior,  uik  l.it^ut^nanb-GkiTerQor  acts  in  a  judicial  character. 

VtriMir  IP  appoint  ft  Freild cut  of  the  Universlt j  ii  vested,  by  the  Act^  in  the  Governor 
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1861.    oi  New  Bmnswichf  by  which  he  bad  been  dismissed  from 

  the  office  of  Professor  in  that  University,  and  which  pro- 

E!z  Parte  •  *  * 

Jacob,    ceedings,  purporting  to  be  the  acts  of  the  Senate  —  the 

President  presiding,  had  been  approved  of  by  the  Governor 

in  Council.    Dr.  Jacob  had  been  originally  appointed  by 

the  Crown,  a  Professor  of  Divinity  in  Etng'a  College,  and 

continued  to  exercise  his  office,  in  the  University  of  Jfm 

Brunswick^  after  the  passing  of  the  Act  22  Viot.  c.  68. 

Needham  for  the  applicant.  The  Act  gives  no  power  to 
appoint  a  President,  therefore  there  was  no  President  of 
the  University,  and  the  Senate  is  not  legally  constitutedi 
and  all  their  acts  were  void.  But  if  the  Senate  im 
legally  constituted,  it  has  no  power  under  the  Act,  to 
remove  an  officer  it  did  not  appoint.  At  all  events,  he 
could  not  be  removed  without  notice.  Dr.  Jacob  should 
have  been  cited  to  appear  before  the  Senate,  to  defend 
himself.  No  man  should  be  condemned  without  a  hearing. 
In  Hex  V.  The  Bishop  of  Ely  (a),  Ashurst,  J.,  said  :  "The 
"  exercise  of  a  Visitor's  power,  in  a  case  like  the  present 

(the  appointment  of  a  master  in  the  college),  is  a  judicial 

act,  and  the  Judge  cannot  determine  without  hearing  the 
*•  parties  concerned.  So  that,  if  he  bad  even  the  right  to 
*«  exercise  such  a  power,  he  should  have  done  it  in  a 
<^  formal  manner,  and  should,  at  least,  have  convened  the 
"  parties  interested,  to  give  them  an  opportunity  of  making 
**  a  defence."  [N.  Parker,  M.  R.  Is  this  not  all  for 
the  Visitor?  There  is  a  domestic  forum  to  regulate  all 
matters  relating  to  the  University.]  There  is  no  appeal 
to  the  Visitor,  from  the  decision  of  the  Senate. 

In  4  Vin.  Abr.  ''Certiorari''  {D),pl.  25,  it  is  said  that 
no  inferior  jurisdiction  can  be  exempt  from  the  superinten- 
dency  of  the  Court  of  King's  Bench,  to  examine  its  proceed«i 
ings  when  they  are  summary,  and  not  according  to  the  course 
of  the  common  law :  citing  the  case  of  Dr.  Gfroenvelt  v.  Bur^ 
well  (6).  And  in  the  same  book  {page  346,  jp?.  29),  it  ia 
said  ''  Where  a  man  is  chosen  into  an  office  or  place,  by,. 

virtue  whereof,  he  hath  a  temporal  right,  and  is  deprived  - 

(a)  3  T.  JR.  886..  (6)  1  Saik.  14L 


"  thereof 
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•  thereof  by  an  inferior  jurirsdiction,  who  proceed  in  a  1861 

summary  way ;  in  such  case  he  is  entitled  to  a  certiorari 
'*  ex  debito  justUioBj  because  he  hath  no  other  remedy  :  jaoob 
nting  Arthur  y.  Commissioners  of  Sewers  (a). 

Dr.  Jacob  has  been  deprived  of  his  temporal  rights,  by  an 
inferior  tribunal ;  he  has  no  other  remedy  than  an  applica- 
tion to  this  Court ;  the  certiorari  is  grantable,  therefore,  ex 
debito  jusHOas.   The  removal  of  Dr.  Jacobs  by  the  Senate, 
having  been  approved  of  by  the  Governor  in  Council,  the 
Visitor  cannot  restore  him :  he  cannot  act  in  two  capaci- 
ties—  as  Gbvemor  and  Visitor,  the  one  being  inconsistent 
with  the  other.    Rex  v.  Episcopum  Chester  (b) ;  Com. 
Dig. "  Vteitor'*  {A  15)  ;  Bums'  Fee.  L.  463.    An  appeal 
tellie  Lieutenant-Governor,  as  Visitor,  would  be  useless, 
[  because  he  has  already  prejudged  the  case. 
\  Cur.  adv.  wU. 


Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
A  motion  was  made  on  behalf  of  Dr.  Jacobs  for  a 
ootioran  to  bring  before  this  Court  certain  proceedings  of 
the  Senate  of  the  University  of  New  Brunstvick^  by  which 
be  bas  been  removed  from  the  office  of  Professor  in  that 
Unirendty,  which  proceedings  have  been  approved  of  by 
the  Governor  in  Council.  Before  we  can  go  into  the 
OMrits  of  the  case,  we  have  to  determine  the  preliminary 
objeetion  to  this  motion,  which  meets  us  at  the  outset,  viz. 
whetfaer  this  Court  has  any  power  or  jurisdiction  in  such 
tone. 

In  the  first  place :  as  the  ground  of  complaint  is  the 
proceeding  of  certain  bodies  whose  authority  to  act  is 
vboQy  cterived  from  the  Act  of  Incorporation,  acting  pro- 
bsBedly  under  the  powers  conferred  thereby,  in  the  case 
of  one  of  the  officers  of  the  Institution ;  we  are  to  consider 
(if  the  alleged  grievance  be  such  as  to  become  matter  of 
jjodifiiil  cognizance,  as  has  been  urged  by  the  learned 
I  Mnsel  for  tiie  applicant,  a  point  we  shall  discuss  here- 
[  after),  what  is  the  appropriate  remedy  under  the  Act. 


(a)SJfoil.»l. 


(6)  a  Stra.  797. 


The 
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1861.       The  University  of  New  Brunswick  is  a  lay  Corporation, 

  coming  under  the  denomination  Eleemosynary,  and  must 

Jacob.  ^  considered  as  one,  of  which  the  Crown  is  the  Founder, 
inasmuch  as  it  stands  in  the  place  of  King^s  College,  whidi 
was  founded  by  Royal  Charter  (a),  by  force  of  an  Act  of 
the* Legislature,  reserved  for  the  special  assent  of  the 
Crown,  and  which  assent  was  expressly  given.  In  Cor- 
porations of  thi^  description,  the  general  supervision  of 
affairs  is  originally  vested  in  the  Founder,  his  heirs  or 
assigns,  and  he  may  delegate  that  power  to  any  person 
whom  he  may  select  as  Visitor,  in  which  case,  all  matters 
connected  with  the  management  of  the  Corporation  afiairs, 
and  the  conduct  of  the  members  in  their  Corporate  capacity 
are  cognizable  by  such  Visitor,  and  the  ultimate  appeal  in 
such  matters  is  to  him  alone.  When  in  the  case  of  an  Elee* 
mosynary  Corporation  there  is  no  special  Visitor,  and  no 
existing  Founder  or  heir  of  such  Founder,  the  right 
Visitation  devolves  to  the  Crown,  to  be  exercised  by  th^ 
Chancellor,    Rex  v.  St.  Catherine's  Hall  (6). 

The  a  I  leged  right  of  the  Court  of  Queen's  Bench  to  interfere- 
where,  in  the  case  of  an  Eleemosynary  Corporation,  ther» 
is  no  Visitor,  or  his  functions  are  suspended,  rests,  as  fiur 
as  wc  can  discover,  entirely  on  the  case  of  Rex  v.  J^pt^ 
copum  Cheater y  reported  in  a  few  lines  in  Strange^  797  ; 
and  what  was  said  by  Lord  Mansfield  in  Rex  v.  Oregoryf 
reported  in  4  T.  R.  240,  note  (a).  Both  these  cases  were 
fully  considered  in  the  judgment  delivered  by  Lord  Kenyon 
in  Rex  v.  St.  Catherine's  Hall  (b).  Since  which,  the  doc- 
trines propounded  in  those  cases,  as  to  the  jurisdiction  of 
Court  of  King's  Bench  in  the  case  of  an  Eleemosynary 
Corporation,  cannot  be  considered  of  much  weight,  at  all 
events  as  regards  any  proceeding  by  certiorari. 

Moreover,  it  does  not  appear  in  the  case  Rex  v.  Epis^ 
copum  Chester^  that  the  Bishop  of  Chester^  who  was  made 
Visitor  of  Manchester  College  by  the  Royal  foundationy 
was  also  Warden  of  the  College  by  the  same  foundation* 

(a)  See  Berlin's  Stat,  App.  p.  SS. 
(6)  i  T,  B.  288.  (c)  4  7JR.  84a. 

From- 


Ik  THE  TWBNTY-FOXJETH  YeAB  OF  VICTORIA. 


157 


From  the  terms  of  the  Statute  2  Oeo.  11^  c.  29,  which  was  1861. 

passed  for  the  purpose  of  settling  the  right  of  visitation   

in  that  College,  it  would  seem  that  the  union  of  the  j^gob. 
offices  of  Warden  and  Visitor  in  the  Bishop  of  Chester  j 
did  not  necessarily  arise  from  the  provisions  of  the  Foun- 
dation, for  it  is  there  enacted  that    wlien  it  shall  happen 
that  the  Wardenship  of  Manchester  shall  be  held  in  Com" 
^^mendam  with  the  Bishopric  of  Chester y  the  power  of 
''visiting  Manchester  College  shall  be  vested  in  the 
"Crown." 

In  the  case  before  us,  the  union  of  the  two  characters 
in  the  Lieutenant-Govemor,  which  are  said  to  be  incon- 
sistent, is  affected  by  the  Foundation  itself,  and  is  not 
anforeseen  or  accidental. 

It  is  only  in  the  case  of  Civil  Corporations,  not  Elee- 
mosynary, tiiat  the  visitatorial  power  of  the  E[ing  is  exer- 
cised by  him  in. his  Court  of  King's  Bench.  1  Bla.  Com. 
481. 

By  the  Act  which  establishes  the  University  of  New 
Brunswick  J  the  Lieutenant-Governor  of  the  Province  is 
constituted  Visitor  on  behalf  of  the  Crown.  By  the 
general  and  undoubted  principles  of  the  law,  he  is  clearly 
the  tribunal  to  which  ultimate  recourse  should  be  had  for 
oonecting  anything  which  may  have  been  done  amiss  by 
tty  parties  acting  as  members  or  officers  of  the  Corpo- 
iBtion.  Two  objections  are  raised  to  the  jurisdiction  of 
the  lieutenantrGovemor  as  Visitor  in  this  particular  case : 
Ist,  because  by  the  approval  of  the  Governor  in  Council, 
given  to  the  proceedings  of  the  Senate,  which  are  com- 
plained of,  he  has  already  prejudged  the  case,  and  it 
would  be  appealing  to  himself  from  his  own  judgment; 

2d,  that  in  this  case  the  Senate  have  exceeded  their 
jorisdiction ;  and  in  such  case  the  Court  of  King's  Bench 
has  power  to  interfere.  To  the  first  objection  two  answers 
Joay  be  given : 

1.  If  the  visitatorial  power  of  the  Lieutenant-Governor 
were  suspended,  inasmuch  as  the  matter  to  be  investigated 
had  been  dealt  with  by  him  as  Qovernor  in  Council,  then 
the  yisitatorial  authority  in  a  matter  within  that  authority 

would 
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1861.    would  revert  to  the  Founder,  the  Queens  to  be  exercised 

  by  her  Chancellor  and  not  by  her  Court  of  Queen's  Bench. 

^JacS*  (See  4  T.  B.  244,  245.)  And,  2d,  the  mere  act  of 
approval  of  the  proceedings  of  the  Senate,  by  the  ^<  Oover- 
nor  tn  Councily^  would  not  necessarily  incapacitate  the 
Lieutenant-Governor  as  Visitor  from  investigating  those 
proceedings,  and  giving  a  judicial  decision  thereon. 
The  1  Eev.  Stat.  c.  161,  §  18,  p.  463,  enacts  thil 
Governor  in  Council  shall  mean  the  act  of  the 
Administrator  of  the  Government  for  the  time  bemg, 
with  the  advice  and  consent  of  the  Executive  Council.' 
The  approval,  therefore,  of  the  proceedings  of  the  Senate, 
by  the  Governor  in  Council cannot  be  considered  at 
the  sole,  independent  act  of  the  Lieutenant-Governor, 
arrising  from  his  own  personal  investigation,  and  hii 
own  deliberate  conviction  and  judgment;  but,  as  ai 
assent,  which  he  has  officially  given  in  deference  to  tbn 
advice  of  his  Executive  Council.  The  approval  so  given 
and  the  responsibility  of  such  approval,  rest  entirely  witl 
them :  nor  does  such  approval  necessarily  involve  anj 
judicial  investigation,  or  minute  inquiry  into  all  the  cIT' 
cumstances  which  may  have  induced  the  Senate  to  adopi 
the  proceedings  approved  of.  But  when  the  same  mattei 
is  brought  before  the  Lieutenant-Governor  as  Visitor,  h 
then  acts  in  a  judicial  character,  on  his  sole  responsibility 
unfettered  by  the  advice,  and  independent  of  the  consent 
of  his  political  advisers.  He  can  investigate,  not  only  th< 
conclusions  of  the  Senate,  but  the  grounds  on  which  thosi 
conclusions  were  arrived  at ;  examine  into  and  rehear  th< 
whole  case ;  allow  all  parties,  in  the  language  of  Lore 
Mansfield 9  in  Rex  v.  Gi'undon  (a),  ^^aMegare  non  allegata 
«*  et  probare  non  probata**;  form  his  own  opinion  on  th 
whole  merits  of  the  case ;  and  so  affirm,  reverse,  or  modif 
the  proceedings  of  the  Senate  as  he,  acting  judicially,  ma; 
deem  right. 

Moreover,  the  Lieutenant-Governor  has  the  power  o 
delegating  the  visitatorial  authority  to  some  person  whos< 

(a)  Cowp.  822. 

mint 
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mind  may  be  free  from  all  previous  opinion  or  feeling  in  1861. 

the  matter.   

The  second  objection  to  the  Visitor's  authority  in  this 
case,  and  alleged  as  a  reason  for  the  interference  of  this 
Court,  is,  that  the  Senate  have  exceeded  their  jurisdiction, 
ioasmuch  as  it  is  allied  that  Dr.  Jacobus  appointment  was 
in  Ein^a  College,  and  never  was  made  by  the  Senate ; 
and  that  the  Senate  have,  by  the  fifth  paragraph  of  the 
eighth  section  of  the  Act,  the  power  to  remove  those  per- 
aons  only  whom  they  have  themselves  appointed.  This 
proposition  apparently  rests  entirely  on  what  may  be  con- 
sidered an  6biter  dictum  of  Lord  Mansfield  in  Rex  v. 
Orundon  (a).    In  that  case,  the  decision  was,  that  the 
remedy  sought  for  by  the  complainant  was  to  be  sought 
for  from  the  Visitor  alone ;  but  Lord  Mansfield  says : 
**Ihe  King's  Courts,  if  the  College  do  not  exceed  (heir 
jurisdiction f  have  no  cognizance,  no  superintendence. 
*'But  the  Visitor  is  the  only  person  to  be  applied  to." 
This  expression,  **the  King's  Courts,"  would  include  the 
Court  of  Chancery,  as  well  as  the  King's  Bench ;  and  the 
Coort  of  Chancery,  as  I  have  before  stated,  would  be  the 
Goort  in  which  the  Crown  would  act  in  regard  to  elee- 
mosynary corporations.    Taking,  however,  this  dictum  of 
Lerd  Mansfield  to  be  the  law,  and  applicable  to  the  Court 
of  Queen's  Bench,  it  appears  to  us  that  the  Senate  had 
jurisdiotion  to  remove  Dr.  Jacobs  supposing,  for  the  sake 
of  aigoment,  the  act  of  removal  to  be  a  judicial  act.  The 
obrioUB  meianing  ci paragraph  5,  section  8,  as  we  conceive, 
is,  that  all  persons  who  had  been  appointed  Professors, 
tutors,  Lecturers,  Officers,  or  servants  in  King's  College 
tnd  the  Collegiate  School,  should  remain  in  their  respec- 
tire  offices  in  the  University  of  Jfew  Brunswick^  until 
tteir  appointments  were  revoked  or  altered,  under  the 
provisions  of  the  Act ;  one  of  which  is,  that  the  Senate 
dudl  have  power  to  remove  such  officers  from  time  to 
We  are  not  prepared  to  say,  that  it  would  not 
We  been  open  to  any  one,  who  held  the  office  of  Profes- 
^iii£ifi^«  Cbllege  previous  to  the  passing  of  the  Act 

(a)  OMop.  82S. 

establiahing 
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Ex  Parte  ^^^^^'^^^  to  act  as  Professor  in  the  University  of  Nw 
Jacob.  Brunswick^  and  still  have  retained  his  olBce,  style,  anA. 
title  of  Professor  in  King's  CJollege,  a  position  of  rather 
barren  nature,  inasmuch  as  the  Corporation  of  Etng^s  Col- 
lege (though  perhaps  not  altogether  defunct)  would  havfr 
no  duties  for  a  Professor  to  perform,  and  certainly  no 
funds  wherewith  to  remunerate  him  for  the  performance 
or  non-performance  of  any  duties.  But  when  such  Pro- 
fessor continues  to  act  in  his  office,  in  the  University  of 
New  Brunswick^  by  virtue  of  his  original  appointment  in 
King's  College,  which  he  could  do  under  iHie  paTragraph  5| 
section  8,  he  thereby  transfers  his  allegiance  to  the  new 
Corporation,  and  must  be  subject  to  the  provisions  of  the 
Act  by  which  it  is  established. 

If  it  be  not  so,  any  Professor,  who  had  been  appointed 
in  King's  College,  and  continued  to  exercise  his  office  in 
the  University  of  New  Brunswick^  would  hold  such  office 
entirely  at  his  own  pleasure,  and  could  not  be  removed^ 
whatever  might  be  his  incompetency  or  misconduct. 

Another  question  was  raised  as  to  the  jurisdiction  of  the 
Senate  in  this  matter,  that  there  is  no  authority  in  the 
Act  for  the  appointment  of  the  President,  and,  therefore, 
the  acts  of  the  Senate,  purporting  to  be  done  under  him^ 
as  presiding,  are  invalid.  We  think  it  clear,  by  neces- 
sary implication,  that  under  the  fourth  section,  the  appoint- 
ment of  the  President  is  vested  in  the  Governor  in  Council. 
It  is  perfectly  clear  that  the  Senate  is  to  consist  of  not 
more  than  eight  persons  besides  the  President,  and  that 
the  President  (whose  appointment  by  some  one  is  clearly 
contemplated),  when  appointed^  is  to  be  a  member  of  the 
Senate ;  and  it  is  clear  that  all  the  nine  members  of  the 
Senate  are  to  be  appointed  by  the  Governor  in  Council. 
Now,  as  the  President  is  to  be  one  of  the  nine,  unless  the 
Governor  in  Council  can  appoint  the  President,  he  cannot 
appoint  the  nine  members  of  the  Senate,  which  the  fourth 
section  expressly  gives  him  power  to  dp. 

For  these  reasons,  had  we  come  to  the  conclusion  that 
this  act  of  the  Senate  was  a  judicial  act,  we  are  disposed 

to 
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to  thiok  that  the  Visitor  was  to  have  been  the  only  tribunal  1861. 

to  which  Dr.  Jofxh  conld  have  had  reeouirse.    But  we   

think,  independently  of  this,  that  there  is  a  fatal  objection  ^oosf 
to  this  application. 

It  is  a  clearly  established  principle,  with  respect  to 
the  writ  of  certiorari^  that  it  can  only  be  issued  to  bring 
before  the  Court  of  Queen's  Bench  some  judicial  act  of 
an  inferior  tribunal.  No  case  was  cited,  nor  have  we 
been  able  to  discover  any,  in  which  this  writ  has  ever  been 
eren  applied  for,  to  bring  up  the  proceedings  of  an 
Eleemosynary  Corporation,  whether  judicial  or  otherwise. 
Nor  con  we  think  the  exercise  of  the  powers  given  to  the 
Senate  of  the  University  of  JVew  BrunswicJcy  by  the  Act, 
can  be  considered  as  judicial  acts.  This  alone  would  have 
made  us  hesitate  to  assume  an  authority  entirely  without 
precedent.  The  case  of  Groenvdt  v.  Burwdl  (a)  was  re- 
ined to  as  an  authority  on  this  point,  where  it  was  held  that 
^certiorari  lay  to  the  College  of  Physicians;  but  in  that 
case,  by  the  charter,  confirmed  by  Act  of  Parliament,  a  power 
to  fine  and  imprison  was  given  for  malpractices  in  physic. 
And  J3&ft,  C.  J.,  said,  •*  Wherever  a  power  is  given  to 

examine,  hear,  and  punish,  it  is  a  judicial  power,  and 
'^they  in  whom  it  is  reposed,  act  as  judges;  and  wher- 
^^ever  there  is  a  jurisdiction  erected,  with  power  to  fine 
'^and  imprison,  that  is  a  Court  of  Record,  and  what  is 

there  done  is  matter  of  record."  That  case  bears  no 
teaemblance  to  the  present,  as  the  circumstances  which 
Tendered  the  farmer  proper  matter  of  judicial  cognisance 
is  the  Queen's  Bench,  are  here  entirely  wanting.  With 
ngard  to  tiie  case  in  which  a  certiorari  was  issued  to 
Commissioners  of  Sewers,  that  is,  if  possible,  still  more 
inapplicable,  inasmuch  as  they  are  Justices,  and  hold  a 
Court  of  Becord.    Oom.  Dig.  Sewers  (D). 

ijthoQ^  we  have  thought  it  desirable  to  express  our 
ophion  on  the  several  points  pressed  in  the  argument 
before  us,  which  are  novel  and  important,  we  shall  refuse 
^  motion  on  a  ground  which  readers  the  determination 

^'the  greater  part  of  tiiem,  not  very  material. 

(a)  I  8<Uk,  aoo. 

21  The 
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  the  different  noembers  and  officers  of  a  Corporation,  most 

jIo^  be  acertained  by  the  Statute  or  Charter  by  which  such 
Corporation  is  created. 

Let  us  consider  what  are  the  powers  vested,  by  the  Act 
for  establishing  the  University  of  Jffew  Brunswick^  in  the 
Senate, —  a  body,  the  constitution  of  which  is  establbhed 
by  the  fourth  and  fifth  sections  of  the  Act.    The  eightb 
section  enacts  that    The  Senate  shall  possess  and  exer- 
cise  all  the  powers  necessary  for  the  management  and 
government  of  the  University,  and  for  carrying  intc 
effect  all  laws  relating  thereto ;  jparticvlarly  it  ahull  Im 
the  duty  of  the  Senate,  and  they  shall  have  full  powei 
*^  and  authority."    Then  follows  an  enumeration,  undei 
six  distinct  heads,  of  the  duties  and  powers  special!} 
imposed  and  conferred  on  it.    The  fifth  of  these  articles 
is  as  follows :    To  appoint,  and  to  remove,  from  time  tc 
time,  subject  to  the  approval  of  the  Governor  in  Council 
the  Professors,  Tutors,  Lecturers,  and  Instructors,  anc 
all  other  Officers  and  servants  of  the  University,  and  th€ 
Masters,  Teachers,  and  servants  of  the  Collegiate  School, 
and  to  prescribe  their  duties,  and  fix  their  remuneration, 
provided  that  all  appointments  in  E%ng*s  College  and 
School  shall  remain,  until  revoked  or  altered  under  th€ 
**  provisions  of  this  Act." 

Under  this,  we  think  that  the  right  of  removal  by  th< 
Senate,  of  any  of  the  Professors,  as  well  as  the  other  Officen 
and  servants  of  the  University,  who  are  all  placed  in  tiM 
same  category  in  the  manner  provided  for,  is  absolute,  at  th< 
pleasure  of  the  College  authorities :  i.  e.  the  Senate  anc 
the  Oovemor  in  Council.  By  the  original  Charter  o: 
Singes  College,  the  Professors  were  appointed  by  th< 
Crown  during  pleasure  ;  and  by  the  Act  for  establishing  th< 
University  of  Jffew  Brunswicky  the  offices  of  the  Professon 
and  other  officers  in  the  University,  are  not  held  for  anj 
fixed  time,  nor  by  any  permanent  tenure ;  but,  by  the  Ad 
of  the  Legislature  to  wl^ch  the  Crown  is  a  party,  they  an 
held  at  the  pleasure  of  the  governing  bodies  of  the  Uni« 
versity,  i.  e.  the  Senate  in  the  first  place,  subject  to  the 

approval 
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approval  of  the  Crown,  as  represented  by  the  Governor  1861. 

ixM,  Council ;  and  when  that  approval  is  given,  the  A.ct  of   

tbe  Senate  becomes  conclusive  and  final.  Bj  this  power,  jaoob. 
stxbject  to  the  sole  restraint  of  the  Governor  in  Council, 
the  Senate  may,  if  they  see  fit,  remove  any  of  the  olBcers, 
without  any  formal  proceeding  in  the  nature  of  a  trial,  in 
the  same  way  that  a  private  individual  may  dispense  with 
the  services  of  a  clerk  or  other  servant,  and  are  not  liable 
to  be  called  to  account  for  their  proceedings  in  any  other 
tribunal. 

It  is  said  in  Angel  and  Ames  on  Corporations^  p.  421 ; 
As  to  the  form  required  in  amoving  a  ministerial  officer 
elected  during  pleasure,  very  little  formality  is  requisite. 
Such  an  officer  is  not  entitled  to  any  notice.'' 
Again,  p.  423 :  *^  The  power  of  amotion,  unless  it  has 
«^  been  expressly  confided  to  a  particular  person  or  class 
(as  is  the  case  here) ,  is  to  be  exercised  by  the  Corpo- 
ration  at  large,  and  not  by  the  person  or  class  in  whom 
^^the  right  of  appointing  or  admitting  is  vested." 

Whether  or  not  the  grounds  on  which  they  act,  or  the 
mode  they  pursue,  are  strictly  consonant  with  the  princi- 
ples of  justice,  or  what  the  officers  of  the  University  con- 
sider such,  would  not  make  it  a  matter  of  judicial  cog- 
Dizaoce,  or  give  this  Court  jurisdiction.  We  therefore 
•  tbstain  from  entering  inte,  or  expressing  any  opinion  on 
the  merits  of  this  proceeding. 

On  the  ground,  therefore,  that  this  act  of  removal  is  one 
wUdi  the  Senate  have  power  to  do,  subject  only  to  the 
approval  of  the  Oovemor  ir  Council,  and  to  no  other  tri- 
baaal,  tins  motion  will  be  refused. 

Rule  refused. 
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BOYNE  offaimt  EL8T0N- 
Whereacauie   A      R.  WETMORE  moTcd,  ou  a  farmer  day  in  tbi§ 

was  tried  in     J\  i  .  , 

its  order.  M  term,  to  set  aside  the  rerdict  in  thifi  caee,  and 

nndefendedy  ,  iit  •« 

In  the  abaenoe grant  a  new  trial,  on  the  ground  that  the  cauee  was  teied 

£^  i^r^  as  undefended,  in  the  absence  of  the  defendant's  attomej, 
praTentl^bT'^ho  was  prevented  by  illness  from  attending.  The  pai^ 
^^^^Ms^  ticular  circumstances  relied  on,  are  sufficiently  stated  ia 
8ppS«^Sn"***^®  judgment  of  the  Court.  There  was  a^  au  affidafit 
SSewlSntiw^^  merits  by  the  defendant.  Doe  v.  Appleby  (a)  was 
cauee  waa  cited. 

rule  nOt  lo  Cur.  odv.  VuU. 

set  aside  the 
Terdiet  waa 

^S^l^^t^    Cabteb,  C.  J.»  now  said:  A  role  for  a  new  trial  i» 

^^niSr  ^^^9       cause  having  been  tried  as  an  nndefendeA 

Siyabefoi?  ^^^e,  in  its  regular  order,  on  the  ground  that  the  defei^ 

£i!d  lulde'u?  dant's  attorney  was  prevented  from  being  preseoft  by  ifek-^ 

rangementa  ness.    It  appears  that  the  att(Mrney  was  in  Court  acune 

cauae in whieh  three  or  four  days  before  the  day  on  which  this  trial  took 

\SZy,^V\sce,  when  he  made  arraogemeot  with  respe<*  to  «otlMr 

^^^^^e  <»use,  Mo.  39,  and  did  not  attend  the  Court  afterwarde  oo 

tuaoiiMe'^  account  of  indisposition,  until  this  cause  was  dispoaed.  of. 

ahonid  itand  This  causc,  No.  56,  was  tried  in  its  resrular  order,  and  no. 
overinoonae-  ,  /.    ,  ,  . 

^ucoMofhia  one  appearing  to  defend,  or  make  any  aftplioatioa  fior 

delay,  it  was  tried  as  undefended. 

We  think  that  it  was  incumbent  oo  the  d^udattt^ 

attorney,  to  have  procured  some  one  to  hare  either  attendaii 

to  his  causes,  or  sought  the  indulgence  of  the  Court  ia 

his  behalf,  more  especially  as  the  uncertain  course  of  the 

docket  at  St.  John  is  a  matter  of  notoriety.   We  think 

should  be  establishing  a  dangerous  precedent,  by  acceding 

to  this  application.    In  the  case  cited  from  9  Doteling  tlB>^ 

matter  was  arranged  by  consent. 

Rule  refused  (6). 

(a)  9  Doxjol.  666. 
(b)  See  So^re  y.  Steeves,  ante,  p.  86. 
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THE  QUEEN  against  VAIL  and  Another. 

A certiorari  having  issued  to  bring  up  the  proceedings  A  ceHiorari 
and  order,  made  in  the  case  of  an  Insolvent  Confined  t? 
Debtor,  under  1  Rev.  Stat.  c.  124;  the  Justices  stated  in {l^^derttM^D^ 
thenr  return  that  the  order  was  not  in  their  possession ; SiMdP^ton' 
but  did  not  state  what  they  had  done  with  it.  StaSjd 
A  rule  nisi  having  been  obtained  to  quash  the  order,  ^JJ^^oWor 


cause  was  shewn  on  a  former  day,  when  it  was  ^^^"^J^.Lgeid 

teaded,  that  as  the  order  had  not  been  returned,  thetbaitiMi^' 

Court  could  not  proceed  in  the  matter.  nSSoteSt^t 

Cur.  adv.  vuU.  ^HS^rSS^ 
the  word* -or 
tlietulMHHMe 

Carter,  C.  J.,  now  said :  We  think  a  fuller  and  more  Jj^^jjj]^? 
particubur  return  should  be  made  to  this  certiorari ^  ^^S^dltote 
fltitiog  file  precise  wording  of  the  order,  or,  if  the  Justices  how^£e^r|si- 
oamiot  do  that,  from  not  having  the  order  itself  in  their  went  oul  of 
pOBsession,  by  stating  how  the  original  order  went  out  of  ^i^MBdt^ 
their  possession,  or  any  knowledge  they  may  have  as  to^^^*^^ 
what  has  become  of  it.    Orders  of  this  kind  are  generally  ^'J^J^gSSri 
laide  in  a  particular  form;  and  though  the  Justices  ^^Y^^^SSh^' 
not  thiak  it  necessary  to  keep  a  copy  of  it,  they  ^"S^^  JJJ^'^^ 
to  keep  such  a  memorandum  as  would  enable  them,  if  armri  mmj 
nqoired,  to  state  the  essential  particulars:  for  instance,  iiistbeduty 
fte  day  6f  tiie  week  on  which  the  payment  was  to  be^JwlSSiA;^ 
made,  and  the  person  to  whom  it  was  to  be  paid.    We  ^j^wr  to  taip 
cm  hardly  believe  that  it  is  out  of  the  power  of  the  Jus- J^p^^^^ 
tioes  to  give  this  information.    If  the  parties  consent,  the 
tctam  may  be  amended ;  if  not,  a  further  certiorari  must  essential]^ 
woe  returnable  at  the  next  term.   The  issue  of  it  can  be  enable  them 

tospended  tmtil  the  dose  of  the  term.  ton oi ICtf* 


Rule  accordingly. 
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STILES  affainst  GILBERT. 

In  CMS  of  a  circuit  ia  1855,  but  the  cause  not  having  beei 

jKSSflyd^on  the  defendant  moved  for  judgment  as  in  case  of  a  n 
SffTpei^h  whereupon  the  plaintiff  gave  a  peremptory  underta 
^SLc'iuSr  ^^^^  circuit,  and  to  pay  the  costs  of  t! 

SSSofUM  ^  Allen,  262],  but  these  costs  were  not  tas 

dai^aiidttM  paid.    In  1856  the  plaintiff  again  failed  to  proc 


tiand,  iNit  the  trial,  and  the  defendant  took  out  a  rule  7iisi  for  ju( 

canto  If  aftfr- 

wmrdi  tried,  for  not  proceediniP  to  trial  according  to  the  under 

a  Tttidlct  *  o  o 

obtaiBBdby   which,  however,  was  discharged  by  consent.  In 

ha  cannot  tax  notice  of  trial  was  again  given,  and  the  cause  entei 

J^^rtoful?         and  made  a  retnat%et  for  want  of  time  to  try 

ofti^nMuie?  ^^^^  ^®  cause  was  tried,  and  the  plaintiff  obta 

j^^jAjPj*^^  verdict,  which  was  set  aside,  the  rule  being  silen 

totiyiiii     costs.    At  the  circuit  in  1860,  the  defendant  obtaic 

ant  to  a  per-  verdict. 

dutSd^;de-  On  the  taxation  of  costs,  the  defendant  claime<] 
uSBedarato  allowed  the  costs  of  witnesses  and  all  proceeding 
^uw^SSr  ^^^^       notice  of  trial,  or  the  entry  of  th- 

^j^ifdK.      *®  y®*"  *®  ^ 

chanced  t^^^  opposing  an  application  made  by  the  plaintiff  f 

oniiwsubw-  appointment  of  elisors.  The  Clerk  disallowed  thes4 

Slraauiae, the    lu  Hilary  term  last,  Allen  for  the  defendant  obt 

tainedaver-  fule  nisi  for  a  review  of  the  taxation. 

oat'be  wia^     On  a  former  day  in  this  term,  A.  L.  Palmer 

S^iSi^.  cause.  There  was  no  affidavit  before  the  Cler 
leoo w,  as 

paitocthe  respect  to  the  Elisors,  and  the  affidavit  of  the  atte 
coshi  in  tne 

«anee,che  of  the  witnesses  was  insufficient.  The  costs  fo 
atoned  bjr  the  could  be  recovered  only  by  attachment  under  the  ri 
S^II^pl^  charging  the  motion  for  judgment  as  in  case  of  a  n 
JJitoiSj""*'  The  rule  for  the  new  trial  being  silent  with  respect  t 
^S&uoot^^  neither  party  can  recover  the  costs  of  the  trial  oi 

atoned  hj  the 

<»u«e  beinc  made  a  remanet;  but  not  the  eonts  of  reaieting  an  application  by  the  p 
appoint  eluora. 
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Weldon  V.  Wddon  (a);  Payne  v.  Batly  (6);  BurchaU  1861. 

V.  BaUamy  (c);  JoUiffe  r.  Mundy  (d).    [N,  Pabkeb,   

M.  R.,  cites  Wood  v.  Duncan  (e)  ;  Bentley  y.  Carver  (y*) .]  agahut 
A.  R.  WetmorCf  contra.  No  affidavit  with  respect  to  Gilbxrt. 
the  Elisors  was  required,  as  the  application  for  their 
ippointment  appears  on  the  minutes  of  the  Court.  Any 
objeetion  to  the  affidavits  should  have  been  taken  before 
'  the  Clerk.  If  there  has  been  au  abortive  trial,  the  parties 
ire  in  the  same  position  as  if  no  trial  had  taken  place. 
Ihe  defendant  having  omitted  to  have  his  costs  taxed,  on 
the  rule  discharging  the  motion  for  judgment  as  in  case  of 
I  nonsuit,  is  entitled  to  them  in  the  costs  of  the  cause. 
Ihe  plaintiff  was  bound  to  proceed  to  trial,  by  the  peremp- 
tory ondertaking,  unless  he  got  it  enlarged,  and  he  could 
not  proceed  unless  the  costs  of  the  day  were  paid. 

Cur.  adv.  vuU. 

Cabteb,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
We  think  the  rule  for  reviewing  the  taxation  should  be 
niade  absolute.  We  think  the  costs  for  1855  should  not 
be  allowed,  as  they  should  have  been  taxed,  if  intended 
to  be  charged,  on  the  order  for  discharging  the  rule  for 
judgment  as  in  case  of  a  nonsuit,  on  terms.  The  costs 
fcr  18S6  and  1857,  will  be  allowed.  The  costs  of  resist- 
ing the  appointment  of  Elisors  will  not  be  allowed. 

Bule  absolute  (g). 

{•)tJUen,14S.  (b)  Z  B.  4b  JB.  90i.  (c)  6  Bum  9688. 

.  {g)S9Bl>oeY.StaciKou»ey2Pug.m. 
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McLEOD  and  Another  against  YEATES. 

A  SSUMPSIT  for  wharfage  of  a  quantity  of  iron  ;  ^ 
6,  an  action'  r\  a  count  for  use  and  occupation  of  a  wharf  belonj 
tfl^edbjttie  to  the  plaintiffs:  tried  before  Carter^  C.  J.,  at  the 
frhj^,agi^<^^^  circuit  in  August  last. 

JS^dTSnded        appeared  that  the  wharf  on  which  the  iron  was  hu 

^^J'jJJ    had  been  built  by  the  plaintiffs,  on  land  belonging  to 

SenSSfaied  Corporation  of  8t.  John,  to  whom  the  plaintiffs  paid 

bytte^:   for  it ;  and  that  the  defendant  received  iJie  iron  nod 

sue  for  "^and  bill  of  lading,  and  paid  the  A*eight  to  the  consignee  oi 

indSSdng  a   ship.   The  plaintiffs  rendered  an  account  for  the  wharf 

p^^fS?    which  the  defendant  denied  his  liability  to  pay.   The  . 

^^Jj^j^^^  evidence  of  the  condition  of  the  wharf,  was  the  statco 

uon^^nothe-^^ one  of  the  witnesses,  that  it  was  in  good  order.  A 

inginUie  diet  was  taken  for  the  plaintiffs  for  £10  14«.,  the  am< 
same  section  ^  •      i»  • 

which  creates  claimed,  subject  to  a  motion  for  a  nonsuit,  on  the  grc 
iscumuiatfve  that  the  consighee  of  goods  was  not  liable  for  whar 
^"S'order  to  Under  the  Act  5  Vict.  c.  39 ;  and  that  there  was  no 
under*^ dence  that  the  wharf  was  properly  planked  or  timbe 
JJ2JSr^m^*t  ^  required  by  the  sixth  section  of  the  Act. 
aver  and         A  rule  nisi  for  entering):  a  nonsuit  having  been  ffrai 

prove  that  the .  ,    ,  ,       °  ®  ° 

wharf  was     m  Michaelmas  term  last ; 

^  pSIanked  or     Duff  shewed  cause  in  Hilary  term  last.    The  plain 
<'^u^^^?°have  a  common-law  right  to  recover  in  this  action, 
proved  by  evi-'^^^  only  fixes  the  rate  of  whar&ge  to  be  paid:  the  i 
whlSrf^«iS  ^  recover  is  not  given  by  the  Act.    [RrromE,  J.  W 
•'goodorder.^a  pecuniary  obligation  is  created  by  Statute,  and  a  ren 
expressly  given  for  enforcing  it,  that  remedy  must 
adopted.  Vestry  of  St.  Pancras  v.  Batterbury  (a) ;  Mi 
of  Blackburn  v.  Parkinson  (6).]     The  sixth  sec 
authorizes  the  owner  "  to  ask,  demand,  sue  for,  reco 
and  receive  "  top  wharfage.   That  necessarily  meani 
recover  in  an  ordinary  action  of  debt  or  assumpsit, 
authority  can  bo  shewn  for  the  defendant  to  use  the  p' 
tiffs'  wharf  without  paying  for  the  use  of  it.  [Rnx3 

(a)  2  C.  B.,  N,     477.  (6)  lE.AE.  71. 
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referred  to  the  Act  3  Vict.  c.  81,  to  shew  that  wharf  1861. 

roperty  differed  from  other  property;  that  the  owner   

ould  not  do  as  he  pleased  with  it ;  but  that  a  certain  por-  agmmt 
ion  of  it  must  always  be  left  open  as  a  landing  slip.]  The  Yeates. 
^ct  does  not  take  away  any  common-law  right  which  the 
)wner  of  the  wharf  had  to  recover  for  the  use  of  it.  The. 
jorisdiction  of  this  Court  can  only  be  taken  away  by 
sxpress  words.  The  remedy  for  the  recovery  of  wharfage 
)efore  a  Justice  of  the  Peace,  given  by  the  seventh  section 
)f  the  Act,  was  cumulative.  The  right  to  sue  for  and 
'eoover  wharfage  was  clearly  in  the  plaintiffs,  where  the 
imonnt  was  within  the  jurisdiction  of  the  Court. 

2.  The  consignee  of  the  goods  was  the  owner  pro  hac 
m.  If  he  took  the  goods,  the  Act  made  him  liable.  It 
nott  be  the  owner  of  the  goods,  and  not  the  owner  of  the 
vessel,  who  is  liable.  Like  the  assignee  of  a  bill  of  lading, 
le  need  not  take  the  goods,  but  if  he  does  take  them,  he 
8  liable  for  wharfage.  It  was  shewn  that  the  wharf  was 
Q  good  order.  This  was  sufficient,  —  the  defendant  not 
taring  asked  to  have  the  question  submitted  to  the  jury, 
rkether  the  wharf  was  properly  planked. 

A.  S.  Weimare^  contra.  The  wharf  was  a  nuisance  at 
ommon  law.  Without  the  Act,  the  plaintiffs  had  no  right 
0  build  the  wharf  into  the  harbor  at  all ;  therefore  they 
mt  resort  to  the  Act  to  enable  them  to  recover.  The 
ixth  section  does  not  say  who  is  to  recover ;  and  if  the 
erenth  section  has  to  be  resorted  to,  to  discover  that,  the 
unedy  given  by  that  section  must  be  adopted.  The  Act 
equires  the  wharf  to  be  properly  planked  or  timbered, 
wfore  plaintiffs  can  recover :  it  is  only  the  owners  of  such 
rtttrves,  "and  none  other,*'  that  can  recover;  therefore 
ke  plaintiffs  were  bound  to  prove  clearly  that  the  wharf 
f9B  planked  according  to  the  requirements  of  the  Act. 
le  action  being  based  on  the  Act  of  Assembly,  the  plain- 
tfi  have  no  common-law  right  whatever.  They  had  no 
jg^t  to  build  the  wharf.  [RrromE,  J.  The  wharf  was 
b  property  of  the  plaintiffs,  and  they  have  a  right  to 
ioover  for  the  use  of  it.]  The  use  of  the  wharf  was  like 
'  the 
22 
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the  use  of  a  highway,  which  every  one  has  a  right  tc 
use. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgnoient  of  the  Court 
This  action  was  brought  to  recover  an  amount  said  to  In 
due  as  top  wharfage  for  a  quantity  of  iron  landed  for  thi 
defendant,  on  a  wharf  of  the  plaintiffs  in  St.  John.  Thi 
case  comes  before  us,  on  a  motion  to  enter  a  nonsuit  oi 
several  points  reserved  at  the  trial.  Some  of  these  wew 
disposed  of  at  the  argument ;  but  there  were  two  whici 
we  thought  required  consideration. 

First,  whether,  supposing  the  plaintiffs  as  owners  of  th' 
wharf  are  entitled  to  the  rates  of  wharfage  given  by  th 
Act  of  Assembly  5  Vict.  c.  39,  they  can  recover  suci 
rates  in  any  other  manner  than  that  prescribed  by  sectioi 
7  of  that  Act,  viz.  in  the  same  manner  as  is  prescribed  bj 
section  3,  for  the  recovery  of  penalties  for  refusing  tc 
remove  a  ship  or  vessel.    It  is  quite  clear  that  the  plaiih 
tiffs  as  owners  of  the  wharf,  could  have  no  right  to  recovw 
in  any  way,  the  specific  rate  of  Is.  Sd.  per  ton  for  iron 
landed  on  the  wharf  (which  is  what  they  have  been  sued 
for,  and  for  which  the  verdict  has  been  given) ,  except  by 
virtue  of  the  Act  of  Assembly.    Had  the  same  section 
which  created  this  new  liability,  given  a  particular  mod« 
of  enforcing  that  liability,  we  should  have  thought  thai 
that  mode,  and  no  other,  could  have  been  adopted.  Thai 
is,  however,  not  so  in  the  present  instance.  The  sixth  sec- 
tion enacts    that  it  shall  and  may  be  lawful  for  the  ownez 
or  owners  of  any  wharf  or  wharves  properly  planked  or 
timbered  on  the  surface,  and  none  other,  or  the  lessee  fli 
''lessees  of  any  such  wharf  or  wharves,  in  the  city  or 
parish  aforesaid,  or  his  or  their  agents,  to  ask,  demand 
sue  for,  recover,  and  receive  as  wharfage,  or  top  wharf- 
age  (so  called),  for  all  articles  landed  on  or  shipped  iron 
their  respective  wharves,  at  and  after  the  following  ratm 
and  charges,  &c."  Here,  clearly,  a  general  right  is  giveili 
which,  as  no  particular  mode  of  enforcement  is  prescribedi 
could  be  enforced  by  the  ordinary  mode  in  the  ordinary  tri* 

bunab. 
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bunals.  But  it  is  urged  that  the  section  6  does  not  say  who  1861. 

is  to  be  liable  to  the  wharf-owiier,  for  such  rates  of  top  wharf-   

«ge;  that  that  is  only  to  be  discovered  by  the  section  7,  against 
trtiich  latter  section  prescribes  a  special  mode  of  recovering.  Ykatks. 
Now  apart  from  the  consideration  that  section  7  does  point 
out  the  parties  who  are  liable ;  supposing  the  section  6 
stood  alone,  it  could  hardly  be  doubted  that  the  liability 
thereby  created  must  attach  to  the  general  or  special 
owner  of  the  goods,  as  the  only  parties  who  would  derive 
benefit  from  the  use  of  the  wharf,  for  landing  or  shipping 
the  goods.    But  looking  at  the  section  7,  it  is  apparent 
that  that  section  does  not  create  the  liability  of  ^'the 
:     owner,  consignee,  or  agent  of  the  articles,"  but  treats 
:    them  as  the  parties  in  whom  that  liability  has  been  created 
^    by  the  section  6 ;  for  it  says,  "If  the  owner,  &c.  shall  refuse 
^    "to  pay  the  wharfage."    Now  the  Legislature  could  not 
Tery  well  have  given  a  summary  remedy  for  a  refusal  to 
:    do  something,  unless  by  the  common  or  statute  law  the 
'd   party  were  bound  to  do  it.   The  obligation  to  pay  a  par- 
y   ticalar  rate  of  top  wharfage  is  unknown  to  either,  but  for 
::   Mion  6,  whence  it  is  evident  that  the  owner,  &c.,  of  the 
articles  is  the  party  against  whom  the  general  right  to  sue 
is,  by  the  section  6,  intended  to  be  given  to  the  owner  of 
the  wharf;  and  if  this  be  so,  the  remedy  given  by  the 
Mion  7  is  only  cumulative.    This  view  is  strengthened 
by  the  consideration  that  the  right  given  by  section  6  is  to 
ybr,"  which  indicates  a  proceeding  in  personam^  and 
is  hardly  applicable  to  the  proceeding  prescribed  by  section 
rs    8,  by  warrant  of  distress  for  the  recovery  of  a  penalty. 
i      The  other  point  on  which  we  felt  some  difficulty,  is, 
Aether  there  was  any  evidence  that  the  plaintiffs'  wharf 
7    wag  "properly  planked  or  timbered  on  the  surface."  The 
^    only  evidence  given  was  that  one  of  the  witnesses  said  the 
^    wharf  was  in  good  order.    The  Legislature,  in  creating 
ci    ^  new  liability,  seem  to  have  taken  especial  care  that  it 
ti    should  only  attach  to  those  who  should  be  secured  in  hav- 
jsti    ing  a  fair  equivalent  for  the  new  tax  imposed  on  them,  — 
J*  ky  the  convenience  of  a  safe  and  suitable  wharf  for  the 
3     inding  or  shipment  of  goods,  —  and  did,  by  very  plain 
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1861.    and  empbatia  words,  limit  the  right  to  levy  this  new  ta 

  to  the  owners  of  such  wharves  as  would  afford  that  sul 

against  equivalent,  and  none  other.    In  order  to  bring  thei 

tbatss.  selves  within  the  provisions  of  this  Act,  the  plainti 
thought  it  necessary  (as  undoubtedly  it  was)  to  aver  tl 
their  wharf  was  properly  planked  or  timbered  on  the  si 
face,  which  averment  they  were  bound  to  prove  affim 
tively;  and  it  was  a  matter  most  easy  of  proof,  if  t 
fact  was  so.  We  cannot  think  that  the  mere  proof,  tl 
in  the  opinion  of  the  plaintiffs'  clerk  the  wharf  was  in  go 
order,  can  be  sufficient  evidence  that  it  was  in  that  ore 
which  the  Legislature  has  prescribed,  viz.  that  it  \^ 
properly  planked  or  timbered  on  the  surface.  On  tl 
point  only,  we  think  the  rule  for  entering  a  nonsuit  shoi 
be  made  absolute. 

This  is  the  opinion  of  N.  Parkeb,  M.  R.,  Wiutfox,  < 
and  myself.  Parkeb  and  Ritchie,  JJ.,  would  ha 
inclined  to  order  a  new  trial  on  payment  of  costs. 

Rule  absolute. 


END  OF  EASTER  TERM. 


CASES  1861- 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

TRINITY  TERM, 

IN  THE  TWENTY-FOUBTH  TEAB  OF  THE  REIGN  OP  VICTORIA. 


FEARON  against  MURRAY.  nth  June. 

THIS  was  an  action  of  replevin,  in  which  a  verdict  '^^^j^vto'^e'*" 
entered  for  the  defendant,  on  the  plea  of  P^^P®^yf|j^^^j^ 
and  for  the  plaintiff,  on  several  other  issues.  [See  arUe^p.  the  plea  of 
11*]    The  Clerk,  on  the  taxation  of  costs,  allowed  the^i^^^^t^^ 
defendant  the  fees  of  certain  witnesses  (one  of  whom,  -^^^iZ^SSued tothe 
CmpbeU,  attended  the  trial  on  behalf  of  the  plaintiff,  but^«^^^« 
was  called  by  the  defendant  only),  on  an  aflSdavit,  which  ^^^^^^p^^^c 
stated  that  their  evidence  was  material  on  the  plea  of  thoo^  their 

eTidence  may 

property;  but  did  not  shew  that  they  were  called  exclu- not  have  beea 
siyely  on  that  plea.    In  faster  term  last,  H.  B.  Robin-  appitolbfe^ 
«on,  on  behalf  of  the  plaintiff,  obtained  a  rule  nm  for  a 
reriew  of  the  taxation. 

FfOAer  now  shewed  cause.    It  is  not  necessary  that  the 
witnesses  should  be  called,  exclusively  to  support  the 
issue,  on  which  the  party  succeeds.    Chit.  Arch.  1381 ; 
-RicAorefo  v.  Oohen  (a)  ;  Lardner  v.  Dick  (6)  ;  Orowther 
Blmll  (c);  Holderness  v.  McKendrick  (d).  Who- 

(a)  1  DowL  688.  (6)  2  Dovol.  888. 

f e)  4  jr.  10  IT.  71.  id)  2  Allen,  218. 
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ever  gets  the  general  costs  of  the  cause,  gets  the  costs 
the  witnesses.  The  certificate  of  the  Clerk  of  the  Circui 
was  produced,  that  Neil  Campbell  was  called  by  the  defe 
dant  only. 

H,  B.  Itobinson,  contra^  cited  Othir  v.  Calvert  (a 
The  Statute  4  Ann,  c.  16,  is  in  favor  of  the  plaintiff, 
is  also  Holdemess  v.  McKendrick.  None  of  the  oth 
cases  cited  for  the  defendant  were  actions  of  replevi 
The  defendant  should  have  had  the  Judge's  certifies 
that  there  was  reasonable  cause  for  pleading  non  cepU. 
Tidd,  712.  714. 

Carter,  C.  J.  The  plea  of  property  was  the  materi 
issue.  The  defendant  is  entitled  to  the  costs  of  all  t 
witnesses  relating  to  the  proof  of  that  plea,  and  the  plai 
tiff  to  those  relating  to  the  others.  It  is  not  necessa 
that  the  evidence  should  apply  exclusively  to  the  plea 
property.    I  think  the  case  very  plain. 

Parker,  J.,  referred  to  Cook  v.  Green  (6),  and  sfl 
that  the  Statute  of  Ann  only  applied  where  the  plaint 
had  pleaded  after  an  avowry. 

Per  Curiam  J  Rule  discharged  with  costs. 

(a)  1  Bing.  276.  ( h)  6  TawU,  604. 


DOWNS  against  GORDON. 

A  leased  land  ASE  for  obstructing  a  stream  and  overflowing  t 
twenty-olie    \y  plaintiff  s  land. 

aftemS?8  At  the  trial  before  Wilmoty  J.,  at  the  last  Jtestigom 
conveyed  to  B 

in  fee,  a  piece  of  land  including  that  leased  to  plaintiff.  The  deed  contained  the  foUoiv 
words :  A  portion  of  which,  on  the  west  side  of  the  brook,  is  under  lease  to  D  (the  pL 
tiff),  which  lease  is  not  yet  expired."  B  conveyed  the  whole  of  the  land  to  the  defends 
and  both  the  defendant's  deed,  and  the  deed  from  ^  to  j?,  were  registered  before  the  pli 
tiff's  lease. 

Held,  1st,  that  B  was  only  a  purchaser  of  the  reversionary  interest  in  the  land  leased, 
not  of  the  land  itself,  till  the  exphration  of  the  lease,  which  was  not  therefore  void  as  Mgk 
him  under  the  Registry  Act. 

2.  That  as  B  was  not  a  subsequent  purchaser  of  the  land  leased,  he  could  not,  by  con^ 
ing  to  the  defendant,  give  him  a  better  title  than  B  himself  had. 

3.  Though  a  subsequent  purchaser  ftom  A,  for  valuable  consideration,  with  a  registe 
deed,  would  avoid  an  unregistered  lease,  it  would  not  be  so  if  the  conveyance  was  m 
expressly  subject  to  the  lease. 

circ 


1861. 


Fbabon 
against 
Murray. 
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circuit,  it  appeared  that  the  plaintiff  went  into  possession  1861. 

of  this  land  in  1833,  under  one  Chnstopher^  and  that  in   

1852  Cfiristopher  executed  a  lease  of  the  land  to  him,  for  against 
21  years,  which  lease  was  not  registered  until  August ^  Gordon. 
1856.  On  the  7th  September y  1854,  Christopher  conveyed 
to  one  Gillies y  in  fee-simple,  a  tract  of  land,  by  metes  and 
bounds,  containing  425  acres,  which  included  the  land 
leased  to  the  plaintiff.    This  conveyance  to  Oillies  con- 
tained the  following  statement:     A  portion  of  which,  on 
"  the  north  side,  is  under  lease  to  one  Henry  DownSy  which 
"  said  lease  is  not  yet  expired."   In  1855  Oillies  conveyed 
I  part  of  the  land  described  in  the  plaintiff's  lease  (includ- 
ing the  part  overflowed)  to  the  defendant.    Both  these 
last  mentioned  deeds  were  registered  before  the  lease  from 
ChristcpTier  to  the  plaintiff.    The  learned  Judge  beuig  of 
the  opinion  that  the  lease,  not  having  been  recorded,  was 
Toid  against  the  subsequent  conveyances  to  Gillies  and  the 
defendant ;  and  that  the  reference  to  the  lease  in  the  deed 
to  QUlieSy  not  specifying  the  bounds  of  the  land  leased,  or 
the  term  granted,  would  not  save  it  from  the  operation  of 
the  deed,  —  directed  a  verdict  for  the  defendant. 

J.  A.  Street^  Q.  C,  in  Michaelmas  term  last  obtained  a 
nile  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

J-  M.  Johnson  J  Q.  C,  shewed  cause  in  Hilary  term 
Inst.  The  lease  is  fraudulent  and  void  under  the  Registry 
Act,  1  Rev.  Stat.  286,  against  the  defendant,  who  is  a  sub- 
sequent purchaser  for  valuable  consideration.    The  words 
in  Gillie^  deed,  although  they  state  that  the  lease  had  not 
flien  expired,  that  is,  on  the  7th  Septembery  1854,  did  not 
fihew  when  it  would  expire.  [Parker,  J.    Does  that  not 
put  the  purchaser  on  inquiry  ?   The  effect  of  the  deed  is, 
Qiat  the  purchaser  takes  it  subject  to  the  lease^  whatever 
H  may  be.]   The  purchaser  was  only  bound  to  take  notice 
a  lease  which  according  to  the  Statute  of  Frauds  could 
^Hjt  exceed  three  years.    [Ritchie,  J.   Not  at  all.  If 
the  lessee  is  in  possession,  it  would  operate  as  a  lease  from 
year  to  year,  though  it  was  not  recorded.    Act  26  Geo. 
Uly  c.  3,  §  18.]    We  had  a  right  to  presume  the  lease 
^  for  less  ihm  three  years.    [Parkeb,  J.   The  defen- 
dant 
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1861 .    dant  only  bought  the  reversionary  interest  in  the  land  und< 

  the  lease,  and  must  he  not  shew  what  that  interest  is  ?]  Tl 

against  Legislature  has  declared  where  the  party  is  to  search  / 
Gordon,   all  instruments  affecting  land.     The  lease  is  absolute! 

void  unless  it  is  recorded.  [Cabteb,  C.  J.  Suppose  tl 
lease  to  be  void,  in  whom  does  the  land  vest?]  In  tl 
defendant.  The  deed  does  not  except  the  land  leased 
the  defendant  was  the  landlord  so  long  as  the  lease  wi 
binding;  but  as  soon  as  it  terminated,  he  became  the  a1 
solute  owner.  3  Suffd.  V.  &  P.  316.  Admitting  the  dw 
to  Gillies  did  not  avoid  the  lease :  when  GiUies  coi 
veyed  to  Gordon^  without  any  reference  to  the  lease,  in  h 
deed,  he  became  a  purchaser  for  valuable  consideratio; 
without  notice,  and  the  lease  was  avoided  under  the  four 
section  of  the  Registry  Act.  [Parkeb,  J.  K  a  man  bu; 
subject  to  a  lease,  does  he  not  take  the  responsibility 
finding  out  what  the  lease  is  ?]  As  the  deed  from  GHtti 
to  the  defendant  did  not  refer  to  the  lease,  and  the  defe 
dant's  deed  was  registered  before  the  lease  was  registere< 
it  avoids  it. 

J.  A.  Street  J  Q.  C,  contra.  It  was  sufficient  for  tl 
plaintiff  to  prove  possession  of  the  land,  and  he  did  pro^ 
possession  for  about  twenty  years.  The  deed  from  Christ 
pfier  to  Gillies  expressly  excepted  the  land  leased  to  t 
plaintiff.  If  the  words  of  the  deed  mean  anything,  they  a 
an  exception.  [Parker,  J.  No,  not  an  exception  :  b 
that  the  purchaser  takes  subject  to  the  lease.]  GHll\ 
only  purchased  the  reversion  in  that  portion  of  the  la 
under  lease  to  the  plaintiff.  Recitals  in  a  deed  are  bindi 
on  the  party  making  it,  and  all  claiming  under  hi: 
Foi'd  V.  Gray  (a)  ;  Crease  v.  Barrett  (6) ;  Carpenter 
Buller  (c).  If  a  person  purchase  property  of  wlu 
another  is  in  possession,  he  is  bound  to  take  notice  of 
and  to  ascertain  what  estate  he  has  :  he  is  bound  by  all  t 
equities.  3  8ugd.  V.  &  F.(10ih  ed.)  469,  474 ;  Jones 
Smith  (d) .  Whatever  is  sufficient  to  put  a  purchaser  up 
inquiry  is  good  notice.    Barnhart  v.  Chreenshields  (< 


io)  1  Salk.  286.         ih)  IC.U,&  R.  981.         (e)  BM.&W.  209. 
(d)  1  Hare,  eo.  (e)  28  L.  d  Eq.  R,  71. 
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he  Act  does  not  do  away  with  tbeeflbct  of  possessioD,  1861. 
Iiioh  is  sufficient  to  pot  the  party  on  inquiry.    Tbe  deed       ■  ■  " 
p  QiUi€9  was  consistent  with,  and  reserved  the  plaintiff's  againit 
^hts,  and  tlie  defendant  could  not  claim  more  than  his  Gordon. 
mtor  had  to  g^ve.    It  is  not  tbe  case  of  Christopher 
omireying  tbe  same  land  twice,  and  tbe  second  purchaser 
etUng  bis  deed  on  record  first.   It  is  not  a.  case  within 
he  Begistry  Act. 

Cur.  adv.  vulL 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
JHoB  was  an  action  on  the  case,  for  the  obsteuction  of  a 
fltraun  called  Ohristapher^s  brook,  whereby  the  plaintiff's 
bl|d  was  overflowed  and  sustained  damage.  It  appeared 
in  eyidence,  that  the  plaintiff  went  into  possession  of  this 
Ittd,  in  1833,  under  one  Christopher^  and  that  in  1852, 
(JkriHopher  executed  a  lease  to  him,  including  the  land  in 
qvestion,  for  twenty-one  years,  which  lease  was  not  regis- 
tered till  August,  1856.  On  7th  September,  1854,  Chris- 
idpker  conveyed  to  GHUies  four  hundred  and  twenty-five 
icres  by  metes  and  bounds,  which  included  the  land  pre- 
▼iooBly  leased  to  the  plaintiff,  a  portion  of  which,  on  the 
'^west  side  of  the  brook,  is  under  lease  to  one  Henry  Dotons, 

which  said  lease  is  not  yet  expired.^  In  1855,  Gillies 
eoDveyed  part  of  the  land  described  in  the  lease  (being 
tile  land  in  question)  to  the  defendant.  Both  these  last 
nestioned  deeds  were  registered,  before  the  lease  from 
OkrisUjpher  to  the  plaintiff  It  was  contended  on  behalf 
of  the  defendant,  that  when  the  deed  from  Christopher  to 
Qillies  was  registered,  the  lease  to  Downs  became  fraudu- 
lent and  void,  under  section  4  of  tbe  Registry  Act  (1  Rev. 
Bktt.  285),  inasmuch  as  Qillies  was  a  subsequent  purcha- 
ser for  valuable  consideration,  whose  conveyance  was  reg- 
istered previously  to  tbe  lease,  and  that  therefore  tbe  lease 
then  expired. 

But  was  he  the  subsequent  purchaser  contemplated  by 
Wion  4,  i.  e.  a  purchaser  of  the  land  included  in  the 
ieeee?  As  regards  that  land,  he  only  purchased  the  rever- 
'tionary  interest,  not  the  land  itself,  —  an  Interest,  by  the 
1^  23  terms 
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1861.    terms  of  the  deed,  not  to  become  possessory,  till  the  end  of 

  the  twenty-one  years  for  which  the  lease  was  to  run,  and 

against  ^^^^^  lease,  at  the  time  ho  purchased,  was  perfectly  good 
Gordon,  and  valid.  He  could  not,  by  registering  his  deed,  alter 
the  terms  of  it,  and  make  it  convey  a  possessory,  instead 
of  a  reversionary  interest.  Nor  could  he  say  that  by  reg- 
istering his  deed,  he  would  make  that  lease  fraudulent  and 
void,  as  regards  land  which  (the  lease  being  perfectly  good 
at  the  time)  he  had  purchased  expressly  subject  to  the 
lease,  and  in  which,  by  the  terms  of  his  deed,  he  was  tc 
have  no  possessory  interest,  till  that  lease  expired.  He 
was  not  the  purchaser  of  the  land  included  in  the  lease,  til 
the  lease  expired ;  and  the  very  deed  which  he  registers 
shews,  that  at  the  time  of  such  registry,  he  was  not  a  pur- 
chaser of  the  land  under  lease  to  the  plaintiff. 

But  admitting  that  Gillies  was  not  a  subsequent  purch^ 
ser,  so  as  to  avoid  the  lease,  it  was  further  contended  (an< 
this  was  the  view  taken  by  the  learned  Judge  at  the  trial] 
that  when  Gillies  conveyed  to  Gordon^  by  a  deed  wbid 
did  not  refer  to  the  lease,  which  last  deed  was  registercc 
before  the  lease,  Gordon  became  a  subsequent  purchaser) 
and  then  the  lease  became  void.  It  was  argued  (not 
without  plausibility),  that  when  Gillies  conveyed  to  Ga^ 
don^  he  ( Gillies)  had  in  himself  the  same  estate  in  thfl 
land,  which  Christopher  had  when  he  conveyed  to  GtUi^; 
and  as,  had  Christopher  made  his  conveyance  to  Gillitjiy 
general,  without  any  reference  to  the  lease  to  DoxcnSy  tint 
conveyance,  if  previously  registered,  would  have  avoided 
the  lease,  the  same  result  would  follow  from  the  deed 
given  by  GriUies  to  Gordon.  After  very  full  con^den- 
tion,  we  do  not  think  this  position  can  be  maintained* 
The  object  of  the  Registiy  Act  is  undoubtedly  to  etM 
the  registration  of  all  instruments  which  convey  an  inte^ 
est  in  land  for  any  period  over  three  years.  To  enforce 
this,  although  it  will  not  allow  an  owner  of  land,  who  has 
leased  it  for  more  than  three  years,  to  avoid  such  lease,  il 
not  registered,  and  himself  to  retake  possession  of  the 
land ;  it  does  enable  a  third  party,  who  has  subsequentb 
purchased  such  land  from  the  lessor,  for  valuable  considet 
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ation,  to  avoid  the  lease,  if  his  conveyance  be  previously  1861. 

registered;  i.  e.  until  the  lease  is  registered,  the  law   

declares  that  by  virtue  of  the  original  title  of  the  lessor,  against 
icmay  convey  the  land,  free  of  the  lease,  to  a  purchaser  Gordon. 
for  valuable  consideration.    But  he  cannot,  by  selling  to  a 
third  party,  expressly  subject  to  the  lease,  place  that  third 
party  in  the  same  position  in  which  the  law  had  placed 
him  as  original  owner  and  lessor. 

GtUies  had  no  original  title  to  fall  back  upon,  as  (7/im- 
Uipher  had.  His  title  rests  entirely  on  the  deed  from 
Ckrittcpher  to  him,  and  by  the  terms  of  his  own  title,  he 
H  precluded  from  conveying  the  leased  land. 

The  object  of  this  provision  of  the  Registry  Act,  is  not 
to  enable  the  lessor  to  commit  what  would  look  very  like 
fiiud  in  fact, -if  not  in  law,  but  to  protect  the  subsequent 
purchaser,  who  finding  nothing  on  record  to  interfere  with 
the  title  of  the  vendor,  is  rendered  safe  in  making  the 
purchase.  Supposing  Ohristcpher  had  proposed  to  con- 
vey the  whole  land  to  OiUies^  without  noticing  the  lease  to 
Doms^  Gilliea  by  reference  to  the  records,  would  have 
&imd  nothing  to  interfere  with  Christopher's  right  to  make 
sodi  conveyance ;  but  if  Chrdouy  when  about  to  purchase 
from  OtUieSj  had  searched  there,  he  would  have  found 
that  OiUie^  title  was  subject  to  the  lease  to  Downs.  Again, 
if  the  conveyauoe  by  which  Oillies  gains  his  title  would 
not  constitute  him  a  subsequent  purchaser  under  the  Act, 
it  would  seem  inconsistent  that  Oordon^  who  claims  through 
OiBies,  should  be  placed  in  a  better  position  than  the 
person  through  whom  he  derives  his  title. 

For  these  reasons,  we  think  the  lease  to  Downs  was  not 
and  that  the  rule  for  a  new  trial  must  be  made  abso- 
lute. 

Rule  absolute. 
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WETMOBE  ogaiMi  LEVY  — In  Error. 

^hedefendantf^  csse  woB  bvought  bj  writ  of  Error  from  tlie  I 
tbe  amy,  if   'I    rior  Covrt  of  Common  PIms,  for  the  County  of  R 

wlOxAtj  exists 

between  him  At  the  trial  of  the  oause  (which  was  a  summary  action 
who  sum-  the  Court  below,  ids  Honor  the  presidiug  Judge,  bai 
mooed  the  overruled  a  cluiileiige  made  by  the  then  defendant,  to 
array,  on  the  ground  of  affinity  between  him  (tiie 
dant)  and  the  Sheriff  who  summoaed  the  jury,  a  bil 
exceptions  was  tendered,  and  signed  by  tiie  Judge,  u 
which  the  cause  eame  up  before  this  Court. 

In  Easter  term  last,  A.  L.  Pahner^  for  the  plaintB 
error,  coutended  that  the  right  of  challenge  was  araila 
as  well  where  the  party  challenging  was  connected  \ 
the  Sheriff,  as  where  the  other  party  was  so  connecl 
The  Act  regulating  the  Summary  Practice  (2  Rev.  & 
366)  provided  that  where  a  summary  cause  was  pal 
issue  by  a  jury,  it  should  be  tried  according  to  the  ri 
and  practice  of  the  Court,  as  in  other  cases. 

D.  S.  Kerr^  contra^  contended,  1st,  that  the  defeac 
in  error  was  entitled  to  object  under  the  plea  of  nui 
est  erratum^  pleaded  in  this  case,  that  no  record  was  m 
up.  This  should  have  been  done,  and  the  challenge 
upon  the  record,  when  it  would  appear  whether  oroot 
time  had  come  when  the  ohalleuge  could  be  made.  . 
v.  Edmonds  (a)  ;  Tidd^s  Forms,  596;  1  UhU.  Aixh.  I 
[WiLMOT,  J.  How  can  you  make  up  a  nisi  prius  rec 
in  the  Common  Pleas,  in  a  summary  case?]  In  the  si 
way  as  in  other  cases.  The  practice  should  be  the  ai 
in  summary  cases  as  in  ordinary  cases.  2  Bev.  Slat,  i 
It  did  not  appear  that  the  challenge  was  in  writing,  a 
should  have  been.  Mayor ^  die,  of  Carmarthen  v.  Et 
(b) .  2d.  A  party  could  not  reverse  a  judgment  for  en 
unless  he  could  shew  that  the  error  was  to  his  disad^ 
tage.  There  was  no  presumption  in  law,  that  a  Sh< 
would  favor  a  stranger,  in  preference  to  a  relat 


(a)  4tB.di  Aid.  471. 


(b)  10  M.  A  W.  274. 
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Bae.  Abr.  ''Error''  {K.  4);  Co.  LiU.  157,  6;  4  Bac. 
ilbr.  ''Juries'"  (JB)  3  d  (£)  1.  3d.  A  sumipaiiy  suit 
Qust  be  determiiied  according  to  the  very  right  of  the 
matter ;  and  thU  challenge  was  merely  a  technical  objeo* 
lioa. 

Palmer,  in  reply.  In  sununaiy  action^.,  the  n^inutes 
of  the  Court  were  the  only  record ;  but  if  a  record  was 
necessary,  it  was  through  the  plaintiflTs  neglect  that  it  was 
not  made  up.  It  would  be  unfair  to  allow  to  the  plaintiff 
the  option  of  challenging,  or  going  to  thii^j||Qi^,  and  to 
deay  the  same  priyil^e  to  the  defendant. 

Our.  adv.  vulL 

Cartkr,  C.  J.,  UQwdelivered  thejudgmentof  the  Court. 
This  is  a  case  in  Error  from  the  Inferior  Court  of  Common 
Pleis  for  the  County  of  KetUj  which  can^e  before  us  on  a 
Ittil  of  exceptions,  returned  under  the  hand  and  seal  of  the 
pmidiDg  Judge  of  the  said  Court.  The  bill  of  exceptions 
wti  out  the  cause  of  action  and  the  issue  joined  thereon, 
lod  then  goes  on  to  state :  "  And  thereupon  a  jury  b^ing 
^'summoned  to  try  the  said  issue,  do  come  aC  Che  Court 

Borne  in  Michibuclo,  in  the  County  aforesaid,  on  the  4th 
^'Tuesday  in  June,  in  this  same  term,  and  the  parties 
^'aforesaid,  by  their  respective  attornies  aforesaid,  having 
''ibo  come,  thereupon  the  said  Joeeph  Wetmore,  the 

defendant,  cballengeth  the  array  of  the  said  panel, 
«< because  he  saith  that  Thomae  W.  Bliss,  Esq.,  the  Sher- 
^'iff  of  the  County  of  Kent,  by  whom  the  said  panel  has 
*'been  returned,  is  of  kin  t(i  the  said  Joseph  Welmore; 
''sod  this  he  is  ready  to  verity,  wherefore  he  prays  judg- 
'^ment,  and  Uiat  the  said  panel  may  be  quashed.  But 
<<this  the  counsel  learned  in  the  law  of  the  said  Morden 
*^Le9]f  did  then  and  there  insist,  before  the  Hon.  David 
*^Wark,  presiding  Justice  in  the  said  Court,  that  the  said 
^^dujUknge  was  insufficient  in  law,  nor  ought  to  he  admitted 
aUowed,  and  the  said  Justice  did  then  and  there 
"declare  and  deliver  his  opiniop  that  the  said  challenge 
^  to  the  array  was  insufficient,  and  the  said  Justice  over- 
^  ruled  the  said  challenge ;  on  which  the  bill  of  excep- 
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1861.  ^  tions  was  tenctered.    On  this  bill  of  exceptions,  it  appears 

  that  the  panel  appeared ;  that  such  panel  was  challenged 

against  defendant,  as  returned  by  the  Sheriff,  who  was  of  kin 
Levy,  to  him,  the  defendant ;  that  the  fact  of  kindred  was  not 
disputed  by  the  plaintiff,  but  that  he  objected  to  the  valid- 
ity of  the  challenge  in  point  of  law,  i,  e.  demurred  to  tho 
challenge ;  and  that  such  demurrer  was  allowed  by  tho 
Court. 

It  is  assigned  as  error,  that  the  consanguinity  of  th^ 
Sheriff  was  good  ground  of  challenge  to  the  array,  and  the 
Court  wiu?  wrong  in  disallowing  such  challenge ;  and  this 
seems  to  be  the  only  question  for  our  determination. 
There  does  not  appear  any  case  in  the  English  books,  of  a 
challenge  to  the  array,  made  by  a  defendant,  on  the  grounc] 
that  the  returning  officer  was  of  kin  to  the  defendant  him- 
self,  or  to  shew  it  would  not  be  good  cause  of  challenge « 
Such  ground  of  challenge  has,  however,  been  in  several 
instances  allowed  at  ^isi  Prim  in  this  Province,  and  the 
decisions  never  been  questioned.  In  the  case  of  OuUon  v- 
Morse  (a),  the  affinity  of  the  returning  officer  to  himself, 
was  allowed  as  ground  of  challenge  to  the  array,  by  the 
defendant;  and  in  the  argument  before  the  Cdurt,  no 
doubt  was  hinted  at  as  to  the  validity  of  the  challenge,  by 
the  counsel  or  the  Court. 

It  would,  moreover,  seem  on  general  principles,  open  to 
the  defendant  to  object  (if  he  chooses)  that  the  jury  has 
not  been  summoned  in  accordance  with  the  law  whicb 
directs  the  summoning.  We  take  it,  if  this  ground  would 
be  available  for  a  defendant,  as  a  challenge  to  the  plain- 
tiffs, viz.  that  a  juryman  was  of  kin  to  himself,  the  same 
affinity  of  the  returning  officer  would  be  good  ground  ol 
challenge  to  the  array.  In  the  former  case,  the  defendant 
might  fairly  say.  The  juryman  I  challenge  is  not  one  you. 
the  returning  officer,  were  authorized  to  summon,  for  the 
venire  under  which  you  act,  directs  you  to  summon  mei 

who  are  in  nowise  akin  either  to  the  plaintiff  or  tfu 
^*  defendant ;  for,  in  the  words  of  Co.  Litt.  157  (b),  thi 

(a)  2  Kerry  77. 

word 
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words  of  the  venire  facias  forbiddeth  the  juror  to  be  of  1861. 

^*  kindred  to  either  part}/. — :  

TVktmor 

It  being,  therefore,  as  it  seems  to  us,  the  law,,  that  the  against 
summoning  officer  and  the  jury  should  be,  not  of  kindred  lkvy. 
to  either  party,  it  is  the  duty  of  the  plaintiff,  to  take  care 
to  issue  the  venire  to  such  officers,  and  if  he  does  not,  the 
defendant  has  a  right  to  avail  himself  of  the  error,,  even 
though  it  might  not  appear  disadvantageous  to. himself. 
The  judgment  must  be  reverf^ed. 

Rule  accordingly. 


Ex  Parte  JONES. 

A RULE  nisi  having  been  granted,  for  a  mandamus 
o  o  '   '  Ue8  to  the 

the  Mayor,  Aldermen,  and  Commonalty  of  the  City  Corporation 

t         ^  -B  '  .1         .  I  1,    ;  otSt.John.Xo 

St.  John^  commauding  them  to  assess,  levy,  collect,  levy  and  coi- 

and  pay  over  to  the  applicant,  a  moiety  of  the  value  of  oTthe  amoiw^ 

certain  lands,  under  the  Act  22  VicL  c.  44,  to  authorize  J^^^SJiS? 

the  extension  of  Kin^  Street,  in  that  part  of  the  City  of^l^^^l^ 

8(.  John,  called  Oarleton ;  h^Jm^lj 

Fraser  shewed  cause  in  Easier  term  last,  and  contended  extension 
.  of  a  street 

that  a  mandamus  w^ould  not  lie,  because  the  applicant  ^^^[^^^^22^®*^ 

•  remedy  by  action  against  the  Corporation,  under  the  r/c^.c.  44. 

fifth  section  of  the  Act. 

D.  8.  Kerr,  contra,  contended  that  there  was  no  right 

of  action  till  the  money  was  levied  and  collected. 

Cur.  adv.  vult. 

Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court.  v 
His  was  an  application  for  a  mandamus  to  the  Mayor, 
Aldermen,  and  Commonalty  of  the  City  of  8t.  John,  to 
**^t  Icvy>  collect,  and  pay  one  moiety  of  the  estimated 
ftlue  of  certain  lands  and  premises,  repoi-ted  by  certain 
Graimissiooers,  under  the  22  Vict.  c.  44,  which  lands 
premises  were  required  for  the  extension  of  King 

Street, 
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1861 .    Street,  in  tliat  part  of  the  City  of  St.  John  called  Catk 
TT. — —  and  to  collect  the  other  moiety  which  is,  by  section  8,  t 
'^^Mk^   borne  in  rateable  proportions ,  by  the  owners  of  and  pai 
interested  in  the  lands  and  premises  so  taken,  aceori 
to  the  benefit  derived  by  them  from  the  extension  of 
street,  the  ralue  of  which  benefit  to  the  applicant 
been  assessed  by  the  Commissioners,  upon  him,  at  i 
10s.  9  and  the  ralae  of  his  land  and  premises  at  £350. 
amount,  therefore,  which  he  seeks  from  the  Corporatit 
£882  10^/  The  survey  and  plan  of  the  extension  by 
Commissioners,  with  their  estimate  and  assessment,  i 
duly  filed  and  reported  to  the  Common  Council,  accon 
to  the  provisions  of  the  Act,  in  September^  1859.  S 
that  time,  the  Corporation  have  taken  no  steps  to  make 
general  assessment  on  the  western  side  of  the  Harboi 
the  moiety  of  the  sum  reported  by  the  Commission 
for  compensation  to  the  parties  deemed  entitled  the 
under  section  6  of  the  Act,  though  several  applications  1 
been  made  to  them  for  that  purpose  by  the  applicant 
this  mandamus.  The  answer  set  up  in  shewing  cause, 
the  applicant  has  a  remedy  under  section  5,  and  there 
cannot  have  recourse  to  a  mandamus^  will  not  avail, 
remedy  by  a  suit,  given  by  that  section,  does  not  arise 
after  the  monies  have  been  collected  and  received  by 
Corporation ;  and  what  the  applicant  complains  of  is, 
the  Corporation  will  not  collect  and  receive.  Sectii 
seems  to  lay  down  this  as  the  duty  of  the  Corporatioi 
plain  terms  when  it  says,    and  the  said  Mayor,  &c 
Common  Council  convened,  are  hereby  authorized 
required  to  order  and  direct  the  said  residue  and  ren 
der,  being  one  moiety  or  one  half  of  the  said  moi 
and  the  expenses  hereinbefore  mentioned,  together  ^ 
^  «^the  charges  of  assessing,  levying,  and  collecting 

**  same,  to  be  forthwith  assessed^  levied,  collectedf 
paid,  in  such  proportions  and  in  the  same  manner  as 
rates  for  public  charges  are  or  may  be  assessed,  lev 
collected,  and  paid  under  and  by  virtue  of  any  Ac 
Acts  of  Assembly  made  or  to  be  made  for  assess 
levying,  and  collecting  rates  for  County,  Town,  or  ] 
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"ish  charges."  Under  this  provision,  the  Corporation  1861. 
might  have  been  entitled  to  a  reasonable  time  within 
which  to  order  the  assessment;  but  as  sixteen  months  joku. 
have  elapsed  between  the  making  of  the  Commissioners* 
report  and  the  time  when  this  application  was  made  to  the 
Court,  and  repeated  applications  have  during  that  time 
been  made  to  the  Corporation,  and  notice  given,  that  this 
proceeding  would  be  taken,  and  no  valid  excuse  is  offered 
&r  the  delay,  we  think  the  mandamus  should  issue,  order- 
ing the  Corporation  to  assess^  levy^  and  collect  this  moiety. 
The  order  should  not  extend  to  the  payinent  of  his  com- 
pensation, to  the  applicant,  because  when  the  other  part  of 
the  order  is  complied  with,  section  5  gives  him  a  remedy 
by  a  suit  within  one  month. 

The  mandamus  will  be,  to  collect  the  moiety  which  has 
been  assessed  by  the  Commissioners,  on  the  parties  bene- 
fited by  the  extension  of  the  street,  under  section  3,  and 
to  assess,  levy,  and  collect  the  other  moiety,  as  provided 
in  the  sixth  section  (a). 

(a)  See  Reg,  v.  Searn^  EaUer  Term,  1864. 


CONNER  against  WIGGINS  and  Others- 

CASE.    The  declaration  stated  that  before  and  at  the\i<<^,^^ 
ichooi-teacber 
time  of  committing  the  grievances  thereinafter  ^^^'^^^^^ 

&&ed»  the  plaintiff  was  a  school-teacher  in  the  Parish  of  ants  of  a 

B%Hm;  that  the  defendants,  on  the  3d  July,  1857,tri^i^uie 

imployed  and  engaged  the  plaintiff  to  teach  a  school  in^^^t^,^^ 

.Kitrict  No.  3  in  the  Parish  of  Maugerville,  for  twelve  fo^^*^?gJ^ 

Booths  from  the  8th  July,  according  to  the  provbions^^J^^* 

lad  oonditions  of  the  Act  of  Assembly  relating  to  Parish  ^^^^^^ 

-  ^  dlsndsfled  by 

MliuilMf.  darfnff  Mf  Usm  of  engagement;  and  if  Uie  inhabitants  exclude  him  from  tne 
_  flM,  wlthoat  racli  dtsmiaaal,  they  are  liable  to  an  action. 

Fn  a  teaeher  ao  employed  has  been  guilty  of  misconduct,  but  has  not  been  legally  di»- 
ths  Tom&mm:  SemMe,  that  in  an  action  against  the  persons  employing  him,  he 
ty  VMcmr  nominal  damages. 
8*  SdiOo\a; 
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1861.    Schools  ;  and  agi-eed  to  pay  the  plaintiff  £40  for  the  8ai< 

  twelve  months,  to  be  paid  quarterly;  and  to  provide 

o^oOwi  sufficient  school-house,  and  to  keep  the  same  in  goo 
Wiggins,  repair,  and  provide  necessary  fuel.  That  the  plainti 
opened  the  school  in  said  District  No.  3  and  commeDCC 
teaching  on  the  8th  Juhj^  in  the  year  1857,  and  continue 
to  teach  there  till  the  7th  Oc(obe7\  and  was  ready  ai 
willing  to  continue  to  teach  the  said  school  according  i 
liis  agreement ;  yet  the  defendants  wrongfully  and  unlai 
fully,  on  the  said  7th  October ,  locked  up  the  door  of  tl 
said  school-house,  and  prevented  the  plaintiff  from  ent^rif 
therein,  whereby  he  was  thrown  out  of  employment  as 
teacher,  and  lost  the  Provincial  allowance  to  a  Ist-clai 
teacher ;  and  was  also  prevented  from  obtaining  eraploj 
ment  as  a  teacher  in  any  other  District.  Plea,  not  guilty 
with  a  notice,  under  the  Act  13  Vict.  c.  32,  that  the  plain 
tiff  was  employed  as  a  school-teacher  on  the  8th  Jtdj) 
1857  (as  stated  in  the  declaration),  subject  to  the  provfe 
ions  and  conditions  of  the  Act  of  Assembly  relating  t 
Parish  schools ;  that  complaint  having  been  made  to  th 
Trustees  of  Schools  of  the  said  Parish,  of  the  incapacit 
and  improper  conduct  of  the  plaintiff  as  a  school-teachei 
they  investigated  such  complaint,  and  afterwards,  on  th 
8th  October,  in  the  same  year,  dismissed  the  plaintiff  froi 
his  situation  of  school-teacher  in  the  said  Parish  ;  and  tbi 
such  decision  of  the  Trustees,  was  afterwards,  on  the  91 
February,  1858,  upon  the  appeal  of  the  plaintiff,  coi 
firmed  by  the  Board  of  Education  :  whereby  the  right  ar 
authority  of  the  plaintiff  to  teach  a  school  in  the  said  Pa 
ish,  was  terminated  on  the  said  8th  day  of  October. 

At  the  trial  before  Parker,  J.,  at  the  last  Sunbui 
circuit,  it  was  proved  that  the  plaintiff  was  a  Ist-cla 
licenced  school-teacher,  and  that  he  entered  into  the  agre 
ment  with  the  defendants,  as  set  out  in  the  declaratioi 
which  agreement  was  approved  by  the  Trustees  of  School 
that  soon  after  he  commenced  teaching,  complaints  we 
made  that  he  was  unnecessarily  severe  with  the  childre 
and  swore  at  them  in  the  school ;  that  in  consequence 
these  complaints,  the  Trustees,  upon  a  requisition  from  t 

inhabitai 
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[habitants  of  the  District,  called  a  meeting,  at  which  the  1861. 

laintiff  and  defendants  were  present,  and  made  their   

Bspective  statements,  the  plaintiff,  according  to  the  aqaimt 
efendants'  evidence,  being  very  violent  and  abusive,  Wiggins. 
boQgh  he  denied  it.  One  of  the  Trustees,  who  acted  as 
hairaiaD  at  the  meeting,  asked  each  of  the  defendants, 
rhether  they  would  send  their  children  to  the  school,  if 
be  plaintiff  remained  there ;  to  which  they  all  answered 
D  the  negative.    The  chairman  then  advised  the  plaintiff 

0  leave  quietly,  stating  that  otherwise  they  should  be 
obliged  to  report  him  to  the  Board  of  Education ;  or,  as 
me  witness  stated,  to  dismiss  him.  The  chairman  then 
lirected  the  other  Trustee  to  lock  up  the  school-house ; 
vhich  he  did  on  the  following  day,  first  notifying  the 
)Iaintiff  of  his  intention  to  do  so,  and  telling  him,  if 
le  had  anything  in  the  school-house,  to  take  it  away, 
rhe  plaintiff  complained  of  these  proceedings  to  the  Board 

1  Education,  and  the  Trustees  were  called  upon  to 
ttwwer.  They  reported  to  the  Chief  Superintendent,  the 
)roceedings  of  the  meeting,  and  that  they  had  advised 
he  plaintiff  to  leave  the  place  immediately.  The  matter 
m  afterwards  brought  before  the  local  Inspector,  who, 
iter  hearing  both  parties,  reported  that  the  Trustees  were 
Qstified  in  dismissing  the  plaintiff.  The  plaintiff  again 
ppealed  to  the  Board  of  Education,  who  declined  to 
Qterfere. 

The  learned  Judge  was  of  opinion  that  the  defence  was 
lot  made  out,  as  the  evidence  did  not  shew  that  the  Trus- 
Mhad  dismissed  the  plaintiff.  The  question  then  was, 
rhether  the  defendants  were  justified  in  what  they  did ; 
ihether  there  was  sufficient  cause  for  dismissing  the  plain- 
iiff;  and  whether  his  language  was  such  as  to  justify  the 
lefendants  in  putting  an  end  to  the  engagement.  If  his 
toodact  was  such  as  to  justify  his  dismissal,  he  could  not 
Mver.  But  otherwise  he  would  be  entitled  to  damages, 
lot  exceeding  the  amount  he  would  have  been  entitled  to 
leeive  at  the  end  of  the  year.  His  Honor  left  the  follow- 
b  questions  to  the  jury :  — 
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1861.  1.  Did  the  defendants  terminate  the  plaintiff's  sem 
  with  the  assent  of  the  Trustees  ? 

^a(futf  2.  Was  there  sufficient  cause  for  the  plaintiff's  dU 
Wiggins,  missal  ? 

Five  of  the  jury  found  a  verdict  for  the  pWntil 
for  £7  10^.  damages,  but  were  unable  to  agree  upon  tin 
questions  submitted  to  them,  though  they  were  sent  bad 
to  the  jury-room  a  second  time  to  consider  them.  It  w* 
then  agreed  that  the  verdict  should  be  entered  for  tb 
plaintiff,  for  the  amount  found  by  the  jury,  subject  to  th 
opinion  of  the  Court  whether  the  pidutiff  could  be  di» 
missed  except  by  the  Trustees. 

Accordingly,  in  Hilary  term  last,  Allen  obtained  a  nA 
nisi  to  set  aside  the  verdict  and  grant  a  new  trial. 

Needhayn  shewed  cause  on  a  former  day  in  this  term 
The  agreement  was  made  under  the  provisions  of  the  PaP 
ish  School  Act,  and  the  defendants  could  not  dismiss  th 
plaintiff:  he  could  be  dismissed  only  by  the  Trustees 
and  they  never  did  dismiss  him,  whatever  they  may  haT« 
intended.  No  misconduct  of  the  plaintiff  was  proved 
the  principal  charge  was,  that  he    called  the  cbildrei 

d — d  heathens,"  because  they  Would  not  kneel  at  prayen 
and  laughed  nt  him  because  he  prayed  with  his  eyes  open 

Allen,  contra.  The  agreement  was  between  the  plainti 
and  defendants,  and  they  had  a  right  to  dismiss  him,  fc 
sufficient  cause.  [Ritchie,  J.  Does  not  the  agreemei 
shew  that  the  proprietors  wanted  to  have  the  benefit  < 
the  Statute?]  The  plaintiff  was  dismissed,  as  well  by  tk 
Trustees  as  by  the  defendants.  A  formal  written  di 
missal  was  not  necessary.  When  the  Trustees  notifie 
the  plamtiff  that  they  intended  to  lock  up  the  school-housi 
and  afterwards  carried  out  that  intention,  telling  him  1 
take  away  anything  that  belonged  to  him,  that  waB  a  dt 
missal,  and  the  plaintiff  so  treated  it,  in  his  petition  to  H 
Board  of  Education.  The  plaintiff's  misconduct  was  all 
quite  sufficient  to  justify  the  dismissal :  —  his  langusf 
was  immoral.  [Parker,  J.  No,  not  immoral,  but  in 
proper.  The  jury  refused  to  find  that  the  misconda 
was  such  as  to  justify  the  dismissal.]    Any  improper  \ 

immoT 
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mmoTal  coudiict  is  a  cause  for  dismissal.  1  Hev.  StcU.  c.  1861 
[9,  §  18. 

Cur.  adv.  vuit. 


CONNBR 

Wiggins. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Ehis  was  an  action  on  the  case  brought  by  the  plaintiff,  a 
Ut^lass  licenced  schoolmaster,  with  whom  the  defendants, 
Uttbitants  of  the  Parish  of  Maugerville^  in  the  County  of 
Smiburi/^  had,  under  the  provisions  of  the  Revised  Stat- 
Kfes  relative  to  Parish  Schools,  made  an  agreement  in 
irriting,  to  employ  him  as  a  parish  schoolmaster  for  one 
fear,  from  July  8,  1857,  to  July  8,  1858,  at  a  salary  of 
£40  per  annum,  payable  quarterly.  The  agreement  was 
Rtified  and  approved  by  the  Trustees  of  Schools  of  the 
pirifih;  and  the  plaintiff  would,  under  the  Act,  have  been 
entitled  to  receive  £30  from  the  Treasury,  in  addition  to 
tte  above  salary,  if  his  engagement  had  been  fulfilled ;  and 
bad  he  served  half  a  year  or  more,  he  would  have  been 
mtitled  to  a  proportionate  sum.  But  at  the  end  of  the 
Ent  quarter,  he  was  excluded  from  the  school-house  by 
lie  defendants,  on  the  alleged  ground  of  misconduct  in 
ke  school ;  and  though  ready  and  offering  to  complete  his 
em  of  service,  was  i)revented  by  the  defendants  from  so 
kmig,  and  was  paid  £10  only,  being  the  quarter  of  the 
fear^s  salary. 

The  action  is  i>rought  to  recover  damages  for  the  wrong 
0  alleged  to  have  been  done  by  the  defendants.  The 
lee  at  first  went  to  the  jury  on  conflicting  evidence,  to 
ledde  whether  the  misconduct  had  been  such  as  to  justify 
k  dismissal ;  but  the  jury,  not  being  able  to  agree  on  this 
loiiit,  came  in  after  two  hours,  with  a  general  verdict  by 
hre  (rf  their  number,  for  the  plaintiff,  with  £7  10^.  dam- 
gee.  Not  being  prepared  to  answer  the  questions  put  to 
km  by  the  learned  Judge,  they  were  sent  back,  and  after 
HOie  farther  deliberation,  returned  with  the  same  verdict, 
pd  the  same  disagreement  as  to  the  misconduct.  A  ques- 
Iri  having  been  raised  in  the  course  of  the  trial,  and 

red  by  the  learned  Judge,  —  whether  the  defendants 
tennlnate  the  agreement  on  the  ground  of  miscon- 
daot. 
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1861.     duct,  without  the  act  of  the  Trustees  of  Schools,  —  and 

  appearing  that,  although  the  matter  had  been  before  tl 

o^o^t '  Trustees,  and  afterwards  (though  somewhat  irregularl; 
Wiggins,  before  the  Board  of  Education,  on  the  examination  ai 
report  of  the  local  Inspector,  neither  body  had  depriv 
the  plaintiff  of  his  licence,  nor  dismissed  him,  pursuant 
the  Act ;  but  on  the  contrary,  the  Board  of  Eduoition  h 
subsequently  renewed  his  licence  as  a  Ist-class  teacher; 
was,  at  the  suggestion  of  the  learned  Judge,  agreed,  tl: 
the  verdict  should  be  entered  for  the  plaintiff  for  the  dai 
ages  found  by  the  jury,  subject  to  be  set  aside,  and  t 
case  sent  to  a  new  trial,  unless  the  Court  should  be 
opinion  that  the  dismissal  of  the  plaintiff  could  only 
effected  by  the  Trustees  of  Schools,  under  the  provisio 
of  the  Act. 

Having  considered  this  question,  we  are  all  of  opiui 
that  the  verdict  should  stand.  We  cannot  consider  thai 
licenced  schoolmaster,  employed  with  the  assent  of  t 
Trustees  of  Schools,  subject  to  the  duties  and  liabilitic 
and  entitled  to  the  benefits  of  the  Statute,  stands  exact 
on  the  same  footing  as  if  he  had  made  a  mere  priva 
engagement  with  the  defendants,  for  a  year,  to  serve  the 
in  the  capacity  of  a  schoolmaster,  and  subject  to  dismiss 
before  the  expiration  of  that  period,  if  they  found  hi 
guilty  of  misconduct.  The  licenced  teacher,  engaging 
in  this  case,  is  entitled  to  the  protection,  as  well  as  subje 
to  the  authority  and  dismissal  of  the  Trustees,  with  t 
right  of  appeal  to  the  Provincial  Board  of  Education. 

The  eighteenth  section  of  chapter  49,  1  Rev.  Slat.  11 
enacts  as  follows :  "The  Trustees  shall  suspend  or  displa 
**  any  teacher  within  the  parish,  for  incapacity,  or  any  ii 

proper  or  immoral  conduct ;  and  in  such  case  shall  fort 
*'  with  transmit  their  proceedings  to  the  Superintender 

for  the  information  of  the  Board,  who  may  refer  tl 

same  to  the  inquiry  and  report  of  the  local  Inspectoi 
Section  10,  chapter  51,  enacts  thus  :  *'  The  dismissal  of 
"teacher  by  the  Trustees  shall  be  final,  and  his  licen 
"cancelled,  unless  he  appeal  within  thirty  days  to  t 
•♦Board."   It  is  very  evident,  that  neither  the  Trustc 
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nor  the  Board  of  Education  would  take  on  themselves  the  1861. 

responsibility  of  dismissing  the  plaintiff,  though  the  Trus-   

tees  were  willing  and  desirous  he  should  give  up  his  against 
engagement,  and  go  to  some  other  parish,  which  he  would  Wiggins. 
not  do,  but  chose  to  stand  on  his  rights.  We  think  the 
defendants  have  acted  illegally,  although  they  might  have 
been  subject  to  merely  nominal  damages,  had  the  jury  been 
satisfied  as  to  the  alleged  misconduct.  As  it  is,  no  fault 
can  be  found  with  the  amount  of  damages,  which  is  only 
the  quarter's  proportion  of  the  Provincial  allowance. 

The  rule  for  a  new  trial  is  discharged  (a). 

(a)  The  ■eTenty-foorth  section  of  Uie  chapter  of  the  Consolidated  Statutes 
Rlttinfc  to  Schools,  gives  power  to  the  TruflteeR  to  suspend  or  dismiss 
teachers  in  certain  cases. 


TAYLOR  uffaiiisi  BURPEE. 

DEBT  by  the  assignee  of  a  replevin  bond,  tried  t^^^*^re  ^^^^^^^''^^j^^ 
Carter-,  C.  J.,  at  the  York  Sittinors  in  January  last,  surety  is  suffl. 
^  '  '  cient,andmay 

The  breach  of  the  bond  alleged,  was  the  not  prosecutinff  be  assigned 
AL      .       .  t      #1%  1.1  -I  ,  ^  under  the 

toe  suit  with  effect,  and  without  delay.    Plea,  non  est  Hev.  Stat,  c, 

^  .  126.  Though 

JWWm.  the  Sheriff 

The  bond  and  assignment  were  admitted  in  evidence,  on  to  faite^such  a 

proof  of  the  handwriting  of  the  respective  subscribing  ^e^n'^j^^J^i® 

witnesses,  subject  to  the  following  objections  :  —  suit^^take" 

1.  That  the  bond,  having  been  taken  with  only  one  a?,as»^pment 

of  it,  the 

Rirety,  was  not  assignable.  Plaintiff  in 

8.  That  the  bond  and  assignment  required  subscribing  not  object, 
witnesses,  and  they  should  have  been  called  to  prove  the  in^witnes"^ 

3.  That  the  assignment  was  not  in  the  form  given  by  the  Sond'or^ 
Act,  having  been  made  at  the  request  of  the  defen- 
attorney.  obUgor^s 

'  handwriting 

is  sufficient  in 
E         hf  the  awignee  of  the  bond. 

•Hebond  maj  be  assigned  at  the  request  of  the  defendants  attorney. 

The 
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1861.       The  breach  of  the  bond  was  proved,  and  the  plaintiff 

—   obtained  a  verdict  for  one  shilling  damasres. 
Taylor 

against       ^  ^"^^  ^^^^^      ^  having  been  granted,  on  the 

BuRpKB.  ground  of  the  improper  admission  of  the  bond  and  assign- 
ment in  evidence ; 

Allen  shewed  cause  in  Easter  term  last.  1.  The  Statotf 
is  only  directory  as  to  taking  two  sureties.  It  is  for  the 
protection  of  the  Sheriff,  and  he  is  not  compelled  to  take 
two.  If  he  takes  insufficient  pledges,  the  party  distraio' 
ing  has  a  remedy  over  against  him.  Au8ten  v.  How(ffi 
(a) ;  Peppin  v.  Coqpei*  (b).  At  all  events,  the  defect  w« 
apparent  on  the  face  of  the  declaration,  and  the  defendant 
should  have  demurred.  i\r.  Bk.  and  Jf.  Scotia  Land  (k 
V.  Kirk  (c).  2.  The  Statute  does  not,  in  terms,  requin 
subscribing  witnesses,  either  to  the  bond  or  the  assign 
ment.  The  fact  that  the  form  of  the  bond  given  in  th 
Act,  has  an  attestation  clause,  and  that  the  word  witness' 
appears  at  the  foot  of  the  assignment,  does  not  amount  U 
a  legislative  declaration  that  witnesses  are  necessary.  Th( 
Act  13  Vict,  c'  53,  §  14,  required  the  assignment  of  i 
replevin  bond  to  be  made  in  the  presence  of  two  witnesses 
but  the  eleventh  section  of  c.  126  of  the  Revised  Statute 
says  nothing  about  witnesses.  The  Act  1 9  Vict.  c.  41 
§  18,  renders  it  unnecessary  to  call  the  attesting  witness 
to  prove  any  instrument  which  does  not  require  an  attest 
ing  witness.  It  was  sufficient,  therefore,  in  this  case  t 
prove  the  handwriting. 

3.  It  is  not  necessary  to  follow  the  exact  forms  give 
in  the  Act.  Any  variation  which  does  not  affect  the  sat 
stance,  is  immaterial.  1  Bev.  Stat.  463.  In  Pollock  i 
Oardner  (d) ,  the  variation  from  the  prescribed  form  wi 
substantial.  An  assignment  made  at  the  request  of  ik 
defendant's  attorney,  is  the  same  as  if  made  at  the  requei 
of  the  defendant  himself. 

Fishei'^  Attorney-General,  contra.  The  bond  was  IM 
assignable  at  common  law;  and  unless  it  is  taken  wit 
two  sureties,  as  required  by  the  Statute,  it  cannot  1 

(a)  7  Tauni.  827.  {b)  %B.AA.m. 

(c)  1  AUen,  HI.  {d)  2  Kerry  W. 

assigne 
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iBsigned.  The  Statute  is  imperative^  and  not  merely 
directory :  it  declares  (1  Rev.  Stat,  324)  that  the  Sher- 
**iff,  having  any  writ  of  replevin,  shall,  before  the  cxecu- 
"tion  thereof,  take  a  bond  (G)  with  two  sureties,"  &c., 
and  though  it  does  not  declare  in  express  words  that  the 
aBsigument  shall  be  made  in  the  presence  of  witnesses,  it 
does  so  in  effect ;  because  it  declares  that  the  Sheriff  shall 
assign  the  bond  by  endorsement  (ff)'*;  and  the  form, 
haviug  the  word  **  witness,"  shews  what  was  intended,  as 
felly  as  if  it  had  been  declared  in  the  body  of  the  Act. 
Hie  Act  13  Vict.  c.  53,  having  required  the  assignment  to 
be  made  in  the  presence  of  witnesses,  it  is  still  necessary ; 
ibrthe  object  of  the  Revised  Statutes  was  merely  to  sim- 
plify, and  not  to  alter  the  law.  It  should  have  been  stated 
that  the  assignment  was  made  at  the  request  of  the  defen- 
dant: the  attorney  has  no  right  to  ask  for  it.  Pollok  v. 
Oardner  shews  that  it  is  necessary  to  follow  prescribed 
forms. 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  a  replevin  bond  ;  and  the  question 
00  which  the  ordering  a  new  trial  will  depend,  is,  whether 
the  bond  and  assignment  were  properly  received  in  evi- 
dence. The  objections  made  to  the  bond,  were,  let,  that 
it  was  taken  with  only  one  surety,  when  the  Act  (1  Rev. 
8ka.  324.  §  11)  saya  the  Sheriff  shall  take  a  bond  (G) 
•*with  two  sureties.**  2d,  that  having  been,  in  accordance 
with  the  form  {G),  attested  by  a  witness,  that  witness 
was  not  called  to  prove  it,  but  the  only  proof  given  was 
that  of  the  handwriting  of  the  obligees' signatures.  The 
liclgectlons  to  the  assignment  are,  tliat  it  is  stated  to  have 
been  made  at  the  request  of  the  defendant's  attorney, 
whereas  the  Act  says  it  shall  be  assigned  upon  request 
of  the  defendant " ;  also,  that  it  is  not  attested. 

tThe  first  question  is,  whether  a  replevin  bond  taken  by 
t  Sheriff  with  one  surety  only,  is  assignable? 
The  object  of  the  replevin  bond  is  to  secure  the  Sheriff 
r  at  once  giving  up  to  the  plaintiff  in  replevin,  goods 
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1861.    in  the  possession  of  the  defendant  in  replevin,  which  mf 

'  on  the  trial  turn  out  to  be  the  defendant's  property ;  an 

Tatlor 

againH  ^"^^  bond,  the  Sheriff  might  have  taken  by  the  commc 
Bu^rtB.  law,  but  could  not  have  assigned  to  the  defendant,  so  as  1 
give  him  a  right  to  sue  on  it  in  his  own  name.  The  obje 
of  the  assignment  of  the  bond,  given  by  the  Statute,  wi 
to  give  the  defendant  (who  had  been  deprived  of  the  gooc 
by  the  writ  of  replevin)  a  summary  mode  of  redress, 
the  plaintiff  (who  had  obtained  possession  of  the  goods 
did  not  proceed  without  delay  to  try  the  right  to  tfa 
goods;  or  if  he  did,  and  failed  to  establish  his  right,  di 
not  return  the  goods,  and  pay  all  damages  and  cost 
awarded  to  the  defendant.  The  sufficiency  of  the  surede 
who  join  in  the  replevin  bond,  is  a  matter  which  does  no 
in  any  way  affect  the  plaintiff  in  the  replevin  suit,  but  is  i 
matter  entirely  between  the  Sheriff  and  the  defendant  in  tiuii 
suit.  There  can  be  no  doubt  that  the  Sheriff  might  refuse  U 
deliver  up  the  goods  unless  a  bond  with  itvo  sureties  wen 
given ;  or,  that  the  defendant  in  the  replevin  suit  might  de* 
dine  to  take  an  assignment  of  a  replevin  bond  with  only  one 
surety,  and  seek  his  remedy  against  the  Sheriff.  But  ii 
the  Sheriff  and  the  defendant  are  both  satisfied  with  the 
security  of  one  surety,  one  does  not  see  how  it  can  be 
open  to  the  plaintiff  in  the  replevin  suit  to  object  to  it. 

In  the  case  of  bail  bonds  taken  under  23  Henry  Vly  c 
9,  the  Statute  says,  ''that  the  Sheriffs  shall  let  out  ol 
''prison  all  persons  arrested,  &c.,  upon  reasonable  mt' 
"  ties  of  sufficient  persons — the  use  of  the  plural  numbei 
necessarily  implying  more  sureties  than  one,  —  but  it  wii 
decided  in  Cro.  JEIiz.  808,  852,  and  862,  that  a  bail  bod 
takei\by  the  Sheriff  with  one  surety  only  was  a  good  bail  bod 
under  this  Act,  so  that  the  Sheriff  could  sue  on  it ;  on  tlM 
ground  that  the  introduction  of  the  provision  as  to  suretiei 
was  entirely  for  the  benefit  of  the  Sheriff,  and  if  he  wai 
satisfied  with  one,  when  he  might  have  insisted  on  more,i 
would  not  make  the  bond  void.  It  is  true,  those  wer 
cases  iu  which  the  Sheriff  himself  sued  on  the  bond,  an< 
indeed  they  occurred  before  the  assignment  of  the  boo< 
could  have  been  made,  which  was  by  the  subsequent  Ac 
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of  4  Ann  J  c.  16^  §  20.  But  as  that  authorizes  the  Sherifl*  1861. 
to  assign  the;  bail  bond,  and  the  bail  bond  is  only  autho-  — — 
riled  by  S6  Henry  F/,  c.  9,  it  would  follow  that  that  atuinn 
whiob,  under  the  26  Henry  FZ,  c.  9,  was  a  good  bail  bond  buspbb. 
in  the  bands  of  the  Sheriff,  might  be  assigned  under  4 
ilnn,  c.  16,  §  20 ;  and,  therefore,  as  a  bail  bond  with  one 
surety  would  he  good  in  the  hands  of  the  Sheriff,  it  might 
be  by  him  assigned  to  the  plaintiff.  We  have  not  been 
able  to  find  miy  reported  case,  in  which  an  action  was 
broagfat  by  the  assignee  of  a  bail  bond  taken  with  only  one 
aarety.  Austen  v.  Howard  (a),  though  it  decides  that 
the  Sheriff  may  «ue  on  a  replevin  bond  taken  with  one 
aarety  only,  and  such  bond  would  be  good  ns  regards  the 
Sheriff,  independently  of  the  Statute  11  George  //,  c.  19, 
§  23,  which  says  the  Sheriff  may  and  shall  take  a  bond 
from  the  plaintiff,  and  two  responsible  sureties,  does  not 
decide  that  such  bend  would  not  be  good  under  the  Stat^- 
ute.  It  would  seem  to  follow,  from  the  same  reasoning 
which  established  the  validity  of  bail  bonds  in  the  cases  in 
Cro.  Eliz.^  that  such  a  replevin  bond  would  be  good 
Qoder  the  Act,  and  if  so,  it  would  follow  that  it  would  be 
alio  assignable  under  the  Act. 

The  second  objection  is,  as  to  the  proof  of  the  bond, 
which,  it  was  argued,  should  have  been  by  the  attesting 
witness.  This,  under  19  Vict.  c.  41,  §  18,  will  depend 
on  the  question,  whether  attestation  were  requisite  to  the 
validity  of  the  bond.  In  none  of  the  Acts  on  this  subject, 
has  it  ever  been  enacted  with  respect  to  the  replevin  bond, 
that  it  shall  be  attested,  though  in  former  Acts  it  was  so 
enacted  with  respect  to  the  assignment.  Nor  do  we  think 
the  mere  form  of  the  bond,  which  undoubtedly  admits  of 
an  attestation,  would  make  such  attestation  necessary. 
By  1  Rev.  Stat.  463,  §  17,  "Forms,  when  prescribed, 
^*ahall  admit  deviations,  riot  affecting  the  substance^  or 
^oalcukUed  to  mislead.**  The  omission  of  attestation  to 
a  replevin  bond,  could  not  in  any  way  affect  the  substance, 
or  misiead ;  and  if  the  bond  would  be  good  without  it,  it 
cumot  be  requisite  to  its  validity.    The  case  of  PoUoky. 

(a)  7  Tanni,  2S. 

^  Gfordner 
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1861.     Ghxrdner  (a)  is  very  different  from  this.   There,  the  dem* 

  tione  from  the  form  prescribed  by  the  Rule  of  Court,  Jf?M. 

against  *  Vict.^  made  uuder  the  authority  of  3  Viet.  c.  63,  §  4, 

BuBPEk.  were  essentially  substantial,  and  (if  not  substantial)  had 
no  such  auxiliary  to  aid  them  as  is  provided  by  1  ifer. 
Stat.  463,  §  17. 

2.  As  to  the  assignment.  The  absence  of  any  atteslt- 
tion  to  that,  is  disposed  of  by  what  has  been  said,  witli 
respect  to  the  attestation  to  the  bond ;  and  tbe  case  i8 
stronger,  inasmuch  as  the  positive  enactment  in  the  fomm 
Acts,  4  William  IV,  c.  38,  $  2,  and  13  Vict.  c.  53,  whiel 
made  attestation  by  two  or  more  witnesses  essential,  hu 
been  entirely  omitted  in  the  1  Jiev.  Stat,  324,  §  11. 

The  objection  to  the  assignment  is,  that  it  professes  oo 
its  face  to  have  been  made  at  tiie  request  of  tbe  defen- 
dant's attorney.  This  would  not  vitiate  the  assignment, 
because  it  is  quite  consistent  with  the  expression,  thil 
such  request  was  authorized  by  tbe  defendant,  and  if  so, 
would  be  his  request.  It  might  be  open  to  the  olbei 
party  to  shew  the  contrary ;  but  in  this  case,  the  evidone 
proved  that  the  request  was  made  by  Mr.  Wetmore,  by  tiM 
express  authority  of  the  plaintiff  in  this  suit,  who  was  tin 
defendant  in  the  replevin.  A  man  who  requests  by  ao 
authorized  attorney,  himself  requests.  ^^Qui  fixdt  fet 
dHum^facit  per  se'^ 

Rule  discharged  (6). 

(a)  2  Kerr,  666. 
(&)  See  Wheeler  y.  SUwart,  8  Pug.  38S. 
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DCrPFY  against  STYMEST. 

DEBT  on  A  policy  of  insurance,  against  the  defendant  in  an  action 
as  Secretary  of  **The  Society  of  Underwriters,^  S^^^of 
tnder  the  Act  21  Vict.  c.  61 :  tried  before  Ritchie^  J.,  at  und^^^^a 
he  last  at.  John  circuit.  SfWe.  w! 

The  action  was  brought  to  recover  the  insurance  on  the  [{{fn^^nS?' 
freight  and  cargo  of  a  ycssel  which  went  ashore  on  ^"^fc 
Ikoid,  near  Orand  Manan^  under  suspicious  circum- rei^i^^ toe 
lUnees.    Notice  of  abandonment  was  given  to  the  Society  ter,  are  evi* 
about  ten  days  after  the  loss,  and  they  sent  Capt.  LeavitttSddlr^^; 
to  Orand  Manan  to  inquire  into  the  particulars  of  theSScimS^ 
io6B,  and  to  report  to  them.    After  receiving  his  report,  JjJSdin^ 


tte  Society  determined  not  to  pay  the  loss,  and  so  notified  SSnedVtiie 
the  plaintiff, — giving  him  a  copy  of  Capt.  Leavitfs  report.  J^^^J^^Se 


Ihe  plaintiff  then  obtained  the  affidavits  of  some  P^^^^^^^J^^^^^,^' 
it  Grand  Manan  in  reference  to  the  circumstances  of  the  admiasibie. 
1m,  with  a  view  of  inducing  the  Society  to  reconsider  th^^^^^ 
tlieir  decision  respecting  the  payment  of  his  claim.  These  i^^'^i^e^ 
•ifcvits  were  shewn  to  several  of  the  underwriters,  who]^*^^^J^^ 
mde  statements  respecting  the  facts  contained  in  them.  ^^^^ 
The  declarations  of  the  underwriters  were  admitted  in  evi-?e«nK*7«?Jo 

the  plaintur* 

deoce,  and  the  plaintiff  also  tendered  the  affidavits,  asi>noteyidence 

'  witbontnotice 


connected  with  the  declarations,  and  thereby  made  to  produce: 
pvt  of  them ;  but  on  objection  by  the  defendants'  counsel,  wheS^ft 
Ikey  were  rejected.  T^Siibie?'^ 

Several  questions  were  submitted  to  the  jury  by  the 
learned  Judge ;  but  the  only  one  material  to  the  present 
Viestion,  is,  whether  there  was  an  abandonment  by  the 
{taintiff,  and  whether  it  was  accepted  and  acted  on  by  the 
Society.  The  jury  answered  this  question  in  the  affirma- 
[  tive,  but  found  a  verdict  for  the  defendant. 

In  Hilary  term  last,  A.  R.  Wetmore  obtained  a  rule 
I  ^  for  a  new  trial,  on  the  grounds  of, 

1st.  The  improper  rejection  of  the  affidavits, 
id.  The  improper  admission  in  evidence  of  CEipt. 
*•  report. 

3d. 
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186  L.       3d.  The  verdict  being  against  the  weight  of  evidence. 
■  '         Gmy^  Q-       and  Duff  shewed  cause  in  Easter  tern 

ogainH 

SrncBBT.  1.  The  affidavits  were  meve  ex-parte  statements,  id 
not  part  of  the  preliminary  proof,  nor  were  thej  given  fa 
the  underwriters  as  agents  of  the  Society,  but  merely  U 
induce  them  to  call  a  meeting  to  take  the  plaintiff's  cui 
into  consideration.  The  declarations  of  individual  mm 
bers  would  not  make  them  evidence  in  this  action,  as  tb 
underwriters  are  not  co-contractors,  and  cannot  be  affectec 
by  the  declarations  of  paities  with  whom  they  have  no  com 
mon  interest.  The  Act  allows  the  action  to  be  brought  u 
this  form,  merely  to  prevent  plurality  of  suits,  and  tb 
declarations  of  a  member  of  the  Society  can  no  more  bin 
them,  than  that  of  a  stockholder  in  a  bank  could  bind  tb 
corporation .  [Ritchie,  J.  The  Act  expressly  declares  tin 
the  Society  shall  not  be  a  Corporation.]  If  the  actioi 
was  against  one  underwriter,  the  plaintiff  could  not  ha? 
the  benefit  of  these  declarations.  The  liability  of  esd 
underwriter  continues  exactly  as  before  the  Act,  nameljf 
merely  to  pay  the  amount  of  his  subscription,  in  case  of 
loss.  If  the  evidence  had  been  admitted,  the  jury  shoid 
have  been  directed  that  the  declarations  of  individiu 
underwriters  could  not  affect  the  Society. 

2.  Capt.  LeavUCs  report  was  made  in  pursuance  of 
clause  in  the  policy  authorizing  the  underwriters  to  iuquir 
into  the  circumstances  of  a  loss,  and  the  plaintiff  is  boun 
by  his  agreement  delegating  the  inquiry.  The  report  wi 
therefore  properly  admitted. 

3.  There  was  no  evidence  to  justify  the  finding  of  tt 
jury,  that  the  Society  had  accepted  the  abandonmen 
The  only  evidence,  was  the  instructions  to  LeaviU^  as 
they  did  not  extend  to  acceptance  of  the  abandonmen 
If  he  went  to  Grand  Maiian  for  that  purpose,  wl 
should  he  inquire  into  the  particulars  of  the  loss,  or  as  \ 
the  state  of  the  weather,  or  how  the  vessel  got  ashore? 

A.  R.  Wetmore,  contra.  The  action  is  nothing  mo 
than  the  joinder  of  a  number  of  separate  actions  whii 
would  otherwise  have  to  be  brought  against  each  undc 

writ! 
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wnter»  in  which  the  declarations  of  the  defendant  wonid  1861. 
he  evidence ;  and  the  depositions  having  become  part  of    ^  _  J 
declarations,  which  conld  not  be  understood  without  them,  against 
ibould  have  been  admitted.   Even  if  relevant,  LeavitCs  Sttust. 
report  was  secondary  evidence,  and  there  should  have 
been  notice  to  produce  the  copy  served  on  the  plaintiff. 
The  verdict  is  against  evidence,  and  inconsistent  with  the 
&di  found  by  the  jury ;  one  of  which  was,  that  the  under- 
writers had  accepted  the  abandonment. 

Cur.  adv.  vuU. 


Carter,  C.  J.,  now  delivered  thejudgment  of  the  Court. 
The  rule  for  a  new  trial  in  this  case  was  granted  on  three 
groonds.  First,  for  the  improper  rejection  of  certain  dep- 
ostions  made  before  a  Motary  Public,  as  to  the  circum- 
itinces  attending  the  wreck  of  the  vessel,  with  reference 
to  which,  certain  declarations  were  made  by  some  of  the 
nderwriters  on  the  policy.    The  defendant  is  sued  as 
Secretary  of  **The  Society  of  Underwriters,''  under  the 
piovisions  of  21  Viet.  c.  61.    The  learned  Judge  rejected 
theee  depositions  against  the  inclination  of  his  own  opinion, 
B  deference  to  the  ui'gent  pressure  of  the  defendant's 
,  eoonsel ;  and  at  the  argument  it  was  admitted  by  Mr. 
I  Ikffy  aiguing  for  the  defendant,  that  such  rejection  was 
I  vrong,  if  the  learned  Judge  was  right  in  admitting  the 
Marations  of  the  underwriters.    This  hardly  seems  to 
idmit  of  doubt ;  for  if  these  declarations  were  made  with  ref- 
I  innce  to  statements  and  facts  set  forth  in  those  depositions, 
'  iiie  exact  force  and  bearing  of  the  declarations  could  not  be 
I  Mly  understood  without  the  depositions  themselves ;  and 
I  ildiat  view,  those  depositions  could  not  be  considered  as 
I  Mevant  or  immaterial.  The  real  question,  therefore,  is, 
were  those  declarations  admissible  ?   But  for  the  provis- 
ion of  the  Act  which  enables  the  assured  to  bring  one 
Mtit  against  the  Secretary,  and  therein  to  recover  against 
dl  the  underwriters  who  have  subscribed  the  policy,  the 
■nns  for  which  they  have  individually  made  themselves 

Pe,  the  plaintiff  might  have  sued  each  of  these  under- 
ers  in  separate  actions ;  and  on  the  trial  of  such  sepa- 
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1861.    rate  actions,  the  declarations  of  tlie  particular  underwrite 

  sued,  would  clearly  have  been  admissible  in  evidenci 

Though  we  are  not  prepared  to  say  that  such  declaratioi 
STYifEST.  can  affect  the  liability  of  the  other  underwriters,  yet  t 
the  separate  liability  of  each  underwriter  is  tried  in  ti 
one  action  against  the  Secretary,  and  separate  damagi 
are  to  be  assessed  against  each  separately,  and  separal 
executions  are  to  be  awarded,  there  can  be  no  reason  whi 
as  regards  his  own  individual  liability,  his  own  declaratioi 
should  not  be  received  in  evidence.  Nor  do  we  think,  th 
fact  that  a  verdict  which  might  be  obtained  by  such  e?! 
dence,  would  make  the  Secretary  of  the  Society  (virtuall; 
the  funds  of  the  Society)  liable  for  the  costs,  should  pre 
vent  this.  This  liability  for  costs,  is  one  of  the  condition 
on  which  the  Society  obtains  the  convenient  and  cheaj 
method  of  trying  several  actions  in  one,  and  cannot  b 
taken  to  deprive  the  plaintiff,  who  is  obliged  to  adopt  tha 
method,  of  the  benefit  of  those  rules  of  evidence  whid 
would  avail  him  in  separate  actions. 

The  second  ground,  was  the  improper  admission  in  evi 
dence  of  a  written  report  made  to  the  Society  by  Capt 
Leavitt,  who  was  sent  to  investigate  the  circumstanoas  o 
the  wreck.  We  do  not  see  how,  per  se,  this  report  wi 
in  any  way  admissible  ;  and  even  if  it  could  have  been  so 
as  a  document  served  on  the  plaintiff,  it  was  not  the  iden 
tical  paper  so  served,  nor  was  any  ground  laid  for  it 
reception  as  secondary  evidence. 

The  third  ground  was,  that  the  verdict  was  against  tb 
weight  of  evidence,  and  inconsistent  with  the  facts  sp< 
cially  found  by  the  jury.  As  there  must  be  a  new  txu 
on  the  other  grounds,  it  is  unnecessary  to  say  anything  o 
this  point ;  though  it  may  be  not  easy  to  discover  how  tli 
authority  given  to  Capt  Leavitt  could  have  amounted  t 
an  acceptance  of  abandonment,  and  still  less  easy  to  di 
cover  why,  if  the  jury  thought  it  did,  they  did  not  fii 
their  verdict  for  the  plaintiff. 

Rule  absolute. 


Is  THE  TWEimf-FoUBTH  Yeab  OF  VICTORIA. 


201 


1861. 


THE  QUEEN  against  EVELETH 


THE  prisoner  was  iudicted  for  stealing  a  quantity  °f 
goods  from  Messrs.  Ennis  <&  Gardiner,  in  whose  ing  Koods,  ai- 

leireu  to  bG 

employ  she  had  beeu.    Her  defence  was,  that  the  goods  the  property 

were  her  own  property,  and  never  were  the  properly  offJ,jJe  wwf^ 

the  prosecutors.    The  jury  acquitted  her.    The  prosecu- 

ton  then  applied  to  have  the  goods  restored  to  them,  ^nd  ne^^r*^' 

under  the  authority  of  the  1  Eev.  Slat.  c.  159,  §  21 ;  but  were^^ 

the  learned  Judge  who  tried  the  cause,  having  doubts  ^^"^^[Jjy^^ 

tboQt  his  right  to  make  the  order  under  this  finding  of  the 

joy,  reserved  the  question  for  the  Consideration  of  the  mo^  J.,  dis- 

fi  *  ,  sentinK),  that 

^ri,  the  acquittal 

TkofMOUy  for  the  prisoner,  in  Easter  term  last,  moved  a  S^ding"thla 
tint  the  goods  should  be  restored  to  her.  He  contended  J^er^not  the 
thit  the  Act  never  was  intended  to  apply  to  such  a  case  as  i»'^?Pl'^y 

rr-  ./  jjmj  therefore, 

tUi,  where  the  qaestion  of  property  was  grappled  with,  that  it  was  not 

%  t»  »  t    A  •  t      A  \     A\      •  <A  <  ,     -i-i      acase  In  which 

and  fieiirly  tried  out  by  the  jury ;  nor  was  it  intended  to  the  Judge 
phee  the  presiding  Judge  in  an  antagonistic  position  to  restitution  of 
the  jury y  as  be  would  be  if  he  made  an  order  to  restore  der^^*^"" 
tke|;oods  to  the  prosecutors,  in  the  face  of  the  finding  of  f 2i!'thoifgh 

y  of  the  prisoner.    It  J«  S^^^^^^^^ 
tie  only  wher0  the  party  indicted,  had  escaped  in  conse-tne  verdict 


the juy  that  they  were  the  property  of  the  prisoner. 


.1  1.1.  -11    wa«  wrong, 

fience  of  some  mistake,  or  some  technicality,  and  the  and  that  the 

flroods  he* 

fnts  had  not  been  passed  upon  by  the  jury,  that  the  Judge  longed  to  the 
hid  power  to  make  the  order.    How  could  it  satisfacto-^'neid!— 'per 
**rily  appear"  to  the  Judge  in  this  case,  that  the  property tb^t^ie^^^^^ 
hlooged  to  the  prosecutors,  when  the  jury  had  found  that^*^^^,?^ 
it  did  not?  It  was  opeii  to  the  prosecutors  to  bring  trover  ^^^^^^^J*^ 

fcP  the  ffoods .  belong  to 

_P  _  111.  ,  prosecu- 

D.  8.  KetTy  contra^  contended  that  the  power  to  make  tor^^and^hat 
the  order  where  the  prisoner  was  acquitted,  was  entirely  standii^  the 
ID  the  discretion  of  the  Judge ;  and  if,  in  his  opinion,  the  j^ge was^satp 
piopertj'  belonged  to  the  prosecutors,  he  was  bound  togocxismd  be^ 
Bike  the  order,  notwithstanding  the  verdict  of  the  jury.  ^*J1J|J^„{J® 
Bbe  acquittal  of  the  prisoner  was  not  conclusive  as  to  ^he^^^^^^^ 
26  ownership  ^on. 
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1861.    ownership  of  the  property.    Crosby  v.  Leng  (a).  B 
rme  rntwK        referred  to  Scattergood  v.  Sylvester  (6),  and  to 
^^aU^  CAeY.  Cnm.  i.  817,  as  to  the  awarding  a  writ  of  restitn 
EvBLETH.  tion  for  stolen  property,  under  the  Statute  21  Henry  VIU 
e.  11. 

Cur.  adv.  wU. 

The  following  opinions  were  delivered  by  the  Judges  in 
vacation :  — 

Carter,  C.  J.  The  question  here  is,  what  is  the  powei 
and  duty  of  the  Judge,  where  a  party  has  been  indicted  and 
tried  for  stealing  goods,  and  acquitted,  as  to  ordering  11m 
goods  alleged  in  such  indictment  to  have  been  the  propeit) 
of  the  prosecutor  and  stolen  by  the  prisoner,  to  be  restored 
to  the  prosecutor.  The  jurisdiction  in  such  case  is  entirelj 
founded  on  1  Itev.  Stat. p.  444,  §  21 ,  which  is  as  follows : 

the  owner,  or  representative  of  the  owner,  of  any  proper^ 

stolen  f  or  fraudulently  taken ,  obtained ^  or  eonvetied,b^ 
**  any  person^  or  received  by  him  knowing  it  to  have  Im 

stolen^  shall  prosecute  sudi  person  to  conviction,  thi 

same  shall  be  restored  to  such  owner,  or  representatiye, 
*•  by  the  summary  order  of  the  Court."  This  authorizes, 
in  case  of  conviction,  the  restitution  of  property  stolm  frm 
the  prosecutor  by  the  person  convicted  of  the  stealing.  Thci 
follows  the  provision  for  restoring  property,  when  the  persoi 
charged  with  the  stealing  is  acquitted,  which  is  as  follows 

And  should  it  satisfactorily  appear  that  any  such  prop 
erty"  {i.  e.  property  stolen,  &c.,  from  the  prosecutor) 
•*  though  the  offender  be  not  convicted,  actually  belongec 

to  the  prosecutor,  or  the  person  represented  by  him 
*'the  Court  may  order  the  same  to  be  restored  to  sud 

prosecutor."  In  the  case  of  acquittal,  therefore,  th 
Court  must  be  satisfied,  in  order  to  make  an  order  fo 
restitution,  1st,  that  the  property  belongs  to  the  prosed 
tor;  and  2d,  that  it  has  been  stolen  from  him,  or  fraudi 
lently  taken,  &c.,  or  received,  knowing  it  to  be  stolei 
I  think  the  word  *'  way"  is  to  be  construed  in  this  sectic 


(a)  12  East,  409. 


(6)  15  Q.  B.  60a. 
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18  leaving  a  complete  discretion  in  the  Court  as  to  restitu-  1861. 

tion.  This  was  clearly  so  in  the  original  Act  which  first   

pve  this  power,  viz.  1  WilUam  /F, c.  15,  §  22,  which  says  '^gauuit^ 

that  in  cases  of  acquittal,  the  Court  may,    if  it  shall  see  Svxlkth, 

"/^'^  order  restitution :  and  the  same  words  are  used  in 

the  Consolidation  Act  12  Vict.  c.  30>  §  49.    In  many 

cases  this  power  might  be  exercised  without  hesitation ; 

as,  where  the  evidence  plainly  shews  that  the  goods 

beboged  to  the  prosecutor,  and  had  been  stolen,  but  the 

{irisoiier  was  not  the  thief;  but  in  a  case  like  the  present, 

where  the  acquittal  amounts  to  the  solemn  assertion  by 

^®  jury,  on  the  distinct  issues  whether  the  goods  were  the 

property  of  the  prosecutor y  and  were  stolen  by  the  prisoner, 

tliatone  or  both  of  those  issues  is,  in  their  opinion,  favor- 

lUe  to  their  prisoner,  I  should  hesitate  in  a  matter  left, 

as  I  think,  in  the  discretion  of  the  Court,  to  make  an  order, 

feonded  on  my  own  assertion,  in  direct  contradiction  to 

the  express  'finding  of  the  jury  on  the  very  same  questions. 

I  think  it  would  be  clearly  within  the  power  of  the 

Judge  to  do  so,  but  I  do  not  think  he  is,  by  the  terms  of 

(he  Act,  bound  to  do  so j  even  although  his  own  opinion  may 

be  fiivorable  to  the  prosecutor  on  both  points. 

Pabsjeb,  J.  I  was  not  present  at  the  argument  in  bancj 
but  was  at  the  conference  of  the  Judges ;  and  having  had 
IB  opportunity  of  considering  the  question,  it  may  perhaps 
be  proper  for  me  to  state  my  opinion. 

Admitting  that  the  Judge  has  power  under  the  law,  to 
^er  the  goods  to  be  delivered  to  the  prosecutors  not- 
withstanding the  acquittal  of  the  prisoner ;  admitting,  also, 
that  the  evidence  not  only  warranted  conviction,  but  can- 
itot  be  reasonably  reconciled  with  any  other  result,  and 
that  the  jury  ought  to  have  found  her  guilty;  still,  the 
question  of  gtUlty  or  not  guilty  was  one  clearly  for  the 
juiy,  and  not  the  Judge ;  and  the  Judge  could  do  no  more 
than  was  done  in  this  case,  —  to  impress  on  them  forcibly 
ill  the  facts  and  circumstances  on  which  his  own  mind  was 
'led  to  the  conclusion  that  the  prisoner  was  guilty. 
'  However  wrong  the  verdict,  the  rule  of  law  is  clear :  it 
jpuist  stand.  Nemo  bis  vexari  debet.  Now  in  this  case  the 
I"  queatiou 
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1861.    question  oi property  is  completely  involved  in  that  of  cri??*- 

  inality.    If  no  larceny  of  the  goods  was  committed, — and 

'^^gaif^  it  is  not  pretended  that  any  one  else  committed  it  but  the 
fivsLRTH.  prisoner,  if  committed  at  all, — then  the  jury  have  TiegaUved 
the  property  in  the  goods  being  in  the  prosecutors.  And, 
in  the  exercise  of  a  judicial  discretion,  which  is  what  die 
law  vests  in  the  Judge,  I  must  doubt  whether  goods  which 
are  not  shewn  to  have  got,  by  the  commission  of  any  crim- 
inal offence  by  any  one,  into  the  hands  of  the  prisoner  from 
whom  they  were  taken  on  the  criminal  charge,  should  be 
retained  from  her  and  delivered  to  the  prosecutors,  ft 
appears  to  me,  they  should  go  back  to  the  person  from 
whom  they  were  taken,  and  the  prosecutors  should  resort 
to  a  civil  remedy,  if  they  have  one. 

I  cannot  read  the  word    may*'  in  the  Act  as  meaning  j 

must.'*  It  is  not  its  primary  or  grammatical  sense,  and 
is  only  to  be  so  construed  when  required  by  the  context. 
See  DeBeattvoir  v.  Welch  (a). 

Many  cases  may  occur,  and  some  indeed  have  occurred^ 
where  goods  stolen  from  the  prosecutor  have  come  inne- 
cently,  or  at  least,  not  criminally^  into  the  hands  of  tha 
prisoner,  and  therefore  his  acquittal  by  the  jury  was  quite 
consistent  with  the  exercise  of  the  Judge's  discretion  in 
restoring  the  goods  to  the  prosecutor ;  and  to  such  cases  I 
incline  to  think  the  clause  of  our  Act,  going  beycmdtto 
English  Act,  was  intended  to  apply.  I  therefore  tiiink  tha 
order  should  be  rejected. 

N.  Parker,  M.  R.  The  following  question  arises  in 
this  case.  Where  the  cas6  submitted  to  the  jury  is^ 
whether  the  prisoner  did  feloniously  steal,  take,  and  cany 
away  certain  enumerated  articles,  the  property  of  AB9 
and  the  jury,  after  a  full  investigation,  acquit  the  prisoner* 
if  in  the  opinion  of  the  Judge,  upon  the  evidence,  contrary^ 
to  the  finding  of  the  jury,  the  prisoner  was  guilty,  anfl 
that  certain  of  the  articles  were  stolen  by  her  from  tba 
prosecutor,  —  is  he  bound  by  the  terms  of  the  Act  {Bev^ 
Stat.  c.  159,  §  21)  to  order  those  articles  to  be  deliveriA 
to  the  prosecutor? 

(a)  7  B.  <fe  a  27S. 
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The  section  in  question  is  as  follows :  *'  If  the  owner,  or  1861. 

'the  representative  of  the  owner,  of  any  property  stolen,   

•*&c.,  by  any  person,  shall  prosecute  such  person  to  con-  '^^against^ 
"viction,  the  same  shall  be  restored  to  such  owner  or  Evelbth. 
"representative  by  the  summary  order  of  the  Court;  and 
"  should  it  satisfactorily  appear  that  any  such  property, 
"though  the  offender  be  not  convicted,  actually  belonged 
**to  the  prosecutor,  or  the  person  represented  by.  him,  the 
"Court  may  order  the  same  to  be  restored  to  such  prose- 
"cutor,  unless,**  &c.  (the  remainder  of  the  section  is  unim- 
portant). 

It  seems  to  me,  that  this  latter  provision  in  regard  to 
property  where  no  conviction  takes  place,  which  does  not 
appear  to  be  copied  from,  or  founded  on  any  English 
enactment,  and  upon  which  we  are  now  called  on  to  put 
a  construction,  ought  to  be  construed  in  such  way,  if 
possible,  as^not  to  do  violence  to  the  established  prin- 
ciples of  criminal  justice.  Now,  the  question  of  guilty,  or 
not  guilty,  on  an  indictment  for  felony,  is,  under  the  direc- 
tion of  the  Judge,  a  question  purely  and  solely  for  the 
jury,  and  their  iSnding  is  final  and  conclusive.  If  so,  and 
the  case  which  the  prosecutor  undertakes  to  establish,  viz. 
that  the  articles,  the  subject  of  the  indictment,  were  his 
pw^rty,  and  being  such,  were  feloniously  taken  by  the 
prisoner;  and  the  answer  of  the  prisoner  is,  that  the 
articles  in  question  were  his  or  her  own,  and  were  not 
rtolen  from  the  prosecutor,  and  the  jury  find  the  prisoner 
fiot  guilty  of  the  charge ;  if  the  Judge  is  bound  to  act 
upon  his  view  of  the  evidence,  and  pronounce  for  a 
fcfiyery  of  the  articles  to  the  prosecutor,  he  thereby 
directly  impugns  the  verdict,  and  records  his  own  find- 
iig  of  guilty,  upon  the  same  facts  in  every  respect 
as  the  jury  have  proceeded.  The  construction  which 
Would  produce  this  result,  would  go  far  to  deprive  an 
acquittal  of  all  value  in  the  restoration  of  the  character  of 
<fce  party  accused,  and  would  in  fact  place  the  acquitted 

Pon,  in  a  much  worse  situation,  in  point  of  reputation, 
I  before  the  trial,  —  the  presumption  being  at  that  time 
he  18  innocent.    Unless  there  is  no  escape  from  such 

au 
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1861.    an  interpretation » I  should  be  very  loth  to  adopt  it.  Bo) 

 —  I  cannot  think  the  language  requires  this. 

'^™gair^  In  the  first  place,  the  clause  on  which  the  claim  to  resti 
EvELETH.  tution  of  the  acquittal  depends,  contemplates  the  case  o 
property  stolen  and  the  prosecutor  being  the  owner;  tm 
where  a  trial  takes  place  under  circumstances  like  that  o 
Mrs.  Evelelhj  and  the  result  is  an  acquittal,  then  it  folloi^ 
that  no  one  has  a  right  to  say  that  any  felony  has  beei 
committed,  because  the  only  charge  of  felony  insisted  oi 
has  been  met  and  disproved,  and  destroyed  by  the  findinf 
of  the  jury.  Then  the  claim  by  the  prosecutor  fails  ii 
both  the  essential  conditions  required  to  authorize  restato 
tion:  1st.  There  has  been  no  property  stolen;  and  2d 
The  property  in  question  is  not  established  to  be  the  prop 
erty  of  the  prosecutors.  This  will  not  preclude  the  pros 
ecutor  from  again  setting  up  his  right  to  the  property  ii 
a  civil  action ;  but  so  far  as  the  criminal  proceeding  ha 
gone,  and  any  question  emanating  from  it,  the  prosecuto 
is  concluded. 

But  again,  suppose  the  Act  goes  so  far  as  to  authorb 
the  Judge  to  disregard  entirely  the  finding  of  the  jai] 
and  to  act  on  his  own  opposite  convictions ;  is  the  wor 
*^  may^  in  the  Act  to  be  construed  musV ;  and  is  a  dut 
thrown  on  the  Judge  so  to  act?  I  think  not.  The  fin 
part  of  the  section,  which  applies  to  restitution  in  cas 
of  a  conviction,  is  no  doubt  imperative,  —  the  propeit 
*^  shall  6e"  restored  to  such  owner:  in  the  latter  claiu 
tKe  word  **may''  is  substituted  for  shall";  and  in  H 
twenty-second  section  of  the  Act  1  WUliam  /F,  c.  li 
which  is  the  original  enactment  on  the  subject,  the  won 
are,  *'the  Court  may,  if  it  shall  see  fity  — the  clei 
effect,  as  it  appears  to  me,  being  in  both  Acts  (tiiougfa  : 
an  abridged  form  in  the  Itevised  Statutes) ,  to  make  U 
restitution  discretionary,  and  not  imperative. 

Again,  both  the  old  and  the  new  Act  contemplate  \ 
offender"  who  has  not  been  convicted.    This  languaj 
cannot  be  applied  to  a  party  who  has  been  tried  ai 
acquitted;  therefore,  in  the  present  case,  no  ^<  offende 
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iBproyed  to  exist,  and  do  other  than  the  prisoner  is  sug-  1861. 
gested.   

The  clause,  however,  has  a  proper  application  in  a  case  again^ 
where  a  felony  of  the  prosecutor's  goods  has  clearly  been  Evklkth. 
committed,  but  the  prisoner  is  as  clearly  proved  to  have 
been  innocent,  and  sets  up  no  claim  to  the  goods;  and 
diere  may  be  other  cases  to  which  it  might  apply:  in 
such  cases  the  Judge,  in  his  discretion,  might  properly  order 
rottitution,  without  violating  any  priaciple  of  criminal  jus- 
tice. To  such  case  or  cases,  then,  I  think  the  clause 
should  be  restricted. 

Wblmot,  J.  The  Act  12  Vtci.  c.  30,  §  49,  following 
the  provisions  of  1  William  IV,  c.  15,  §  22,  enacts,  That 
"if  any  person  guilty  of  any  felony  or  misdemeanor  in 
**  stealing,  taking,  obtaining,  or  converting,  or  in  knowingly 
** receiving  any  chattel,  &c.,  shall  be  indicted  for  any  such 

offence,  by  the  owner,  &c.,  and  convicted,  the  property 

shall  be  restored";  and  then  it  was  enacted  that  ^<the 
"Court  may  in  like  manner,  if  it  shall  see  fit,  order  the 
"restitution  of  property  in  cases  where  the  party  so 
"indicted  as  aforesaid  may  not  be  convicted,  if  it  shall 
"clearly  appear  that  the  property  had  been  stolen,  or 
"taken  or  obtained  from  the  owner  by  felony  or  miade-- 
"meaner  aforesaid.'* 

Now  the  Legislature  has,  in  the  Rev.  Slat.  c.  159,  §  21, 
omitted  the  words  felony  or  misdemeanor  "  and  has 
ducted  that  ^*  if  the  owner  of  any  property  stolen,  or 
"fraudulently  taken,  obtained,  or  converted  by  any  peS 
"son,  &c.,  shall  prosecute  such  person  to  conviction,  the 
"same  shall  be  restored  to  such  owner,  &c.  And  should 
"it  satisfactorily  appear  that  any  such  property,  though 
"the  offender  be  not  convicted,  actually  belonged  to  the 
"prosecutor,  the  Court  may  order  the  same  to  be 
"restored." 

I  da  not  think  that  the  power  of  restitution  in  the  latter 
«se,  is  confined  to  the  case  of  stolen  property ;  and  there- 
fce,  while  a  prisoner  may  be  acquitted  by  the  jury  of  the 

Fof  larceny,  it  does  not  follow  that  they  find  the 
alleged  to  have  been  stolen,  are  not  the  property  of 
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1861.    the  prosecutor,    I  do  not  think  the  Judge  should  take  the 

 •  verdict  of  the  jury  in  this  case  as  a  guide  for  his  discre- 

^^^ra^  tion.  If  a  perverse  verdict  of  acquittal  be  given  in  such 
EvsLBTH.  a  case,  and  the  Judge  has  not  the  shadow  of  a  doubt  upon 
his  mind,  that  ail,  or  any  part  of  the  goods,  are  the  property 
of  the  prosecutor,  I  think  he  is  bound,  in  the  exercise  of 
his  discretion,  to  act  upon  his  own  opviion  of  the  factSf  in 
reference  to  restitution. 

In  civil  cases,  verdicts  are  given  against  evidence,  and 
the  Court  often  says  so,  by  ordering  new  trials  for  such 
reasons.  In  this  case,  from  the  report  of  the  learned 
Ju^ge  who  tried  the  cause,  if  a  new  trial  could  be  ordered, 
I  have  no  doubt  it  would  be  done,  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  Now,  it  certainly 
appears  reasonable,  and  quite  within  the  provisions  of  the 
Act,  that  if  in  such  a  case  as  the  present  it  mfisfactorUtf 
appears''  to  the  Judge  that  any  of  the  property  actu- 
ally  belonged  to  the  prosecutor,"  an  order  of  restitution 
should  be  made.  A  prisoner  may  be  acquitted  on  the 
ground  that  the  animus  furandi  was  wanting,  —  that  there 
was  no  felonious  intent  in  taking  the  property ;  yet  in  such 
a  case,  if  the  Judge  is  satisfied  the  property  belongs  to  the 
prosecutor,  it  is  just  one  of  those  cases  which  the  pecoliar 
provision  of  our  law,  I  think,  was  intended  to  meet. 
Order  to  restore  the  goods  to  the  prosecutor  refused  (a). 

(a)  The  Dominion  Statute  82  ft  83  Vict,  c,  21,  $  118,  follows  8ub8tu> 
tiAUy  the  English  Statute  24  ft  26  Vict,  c.  96,  ^00,  as  to  awarding  restitutkMi 
of  stolen  property  in  case  of  a  conviction ;  and  then  declares  as  follows :  *'Aiid. 
**  the  Coiirt  may  also,  if  it  see  fit,  award  restitution  of  the  property  takn 
"from  the  prosecutor,  or  any  witness  for  the  prosecution,  by  such  felony  or 
"jnisdemeanor,  although  the  person  indicted  is  not  convicted  thereof,  (f  tkt 
"Jury  dedape  (as  they  nuiy  do)  that  such  property  belongi  to  such  proseculor 
"  or  witness,  and  that  he  was  unlawfUUy  deprived  of  it  by  such  felony  or 
"  misdemeanor.'' 

It  has  been  held  under  the  English  Statute,  that  the  order  of  restitution  k 
cumuJative  to  the  ordinary  remedy  by  action,  and  not  a  condition  precedMl 
to  it;  and  that  the  only  consequence  of  the  Court  refusing  an  order  for  re»t^ 
tution,  is  to  leave  the  owner  of  the  goods  to  the  ordinary  remedy  by  action. 
See  also,  Heg.  v.  Stancliffe,  11  Cox  C.  C,  318;  Jteg.  v.  Horan,  Irish  B,  6  G 
L.  298;  Beg,  v.  Mayor  of  London,  L,  R.  4  Q.  B.  371;  Lindsay  v.  Cvn^fi 
L,  R.  1  Q.  B.  Div,  348.  — Eepobtkr. 
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HAWKINS  against  MoBEAN. 
4  SSUMPSrr,  tried  before  Ritchie,  J. ,  at  the  last  West- ^. 

/m  '  ,  contract  witli 

£X.  fMfdand  circuit.    The  declaration  contained  a  spe-^e^defendM^ 

dal  count  on  an  agreement,  and  the  indebitcUua  assumpsit  a  railway, 

oounts.  It  appeared  that  one  Deacon  had  a  contract  with  the  to  the  plaintiff, 

defendant  for  the  perfonnance  of  some  work  on  a  railway,  defen^ntfS 

which  contract  he  consented  to  transfer  to  the  plaintiff,  at 

tb  defendaufs  request,  on  the  plaintiff's  giving  him  a^ti^^d^iS'^i 

pomissory  note  for  £90,  being  a  bonus  of  one  penny  P^rP^^gy 

yiid  for  the  work  remaining  to  be  done  under  the  contract.  ^^^^ 

Pluntiff,  although  unwilling  to  give  the  note,  did  so  at  the  transfer,— 

lequest  of  the  defendant,  who  undertook  that  if  the  plain-  undertSing 

tiff  was  prevented  by  illness,  accident,  or  otherwise  from  ^aLitiffwas 

eompleting  the  work,  he  (defendant)  would  pay  the  one  K^jJ^jf 

penny  per  yard  for  that  portion  which  remained  unlSn-gl^j^'^J^, 

Uied.   The  plaintiff  performed  part  of  the  work,  but  iefkP|^^°^^^ 

tile  rest  of  it  unfinished,  at  the  request  of  the  defendant,  wouiA  pay 

Alt  he  would  undertake  some  other  work  on  the  railway,  yfmffor 

Ihe  plaintiff  paid  the  whole  amount  of  the  note  to  the  uS^SS^ed. 

holder,  and  brought  this  action  to  recover  from  the  defen-n^^j^^^ 

dint,  the  amount  which  he  had  undertaken  to  pay  for  the 

QBfinished  work*   Verdict  for  the  plaintiff.  ^^LndwS'g 

In  Michadmas  term  last,  A.  J.  Smith  obtained  a  rule  request,  vone 
, ,  ^  to  work  elae- 

M  for  a  new  trial.  where,  and 

In  HUary  term  last,  A.      Palmer  shewed  cause.   The  theimount 

iole  consideration  of  the  note  was  the  release  of  an  existing  ^;^^Heid,^^ 

«iitnict  between  the  plaintiff  and  Deacon.  1  Ghit.  PL  339 ;  JS^ver 

Oku.  Omi.  604.    The  moment  the  note  was  paid  by  the  ^JJ^^^^^^"**' 

^iintiff,  there  was  an  existing  debt  due  from  the  defendant,  "^^^^ 

^hldi  could  be  recovered  on  the  common  counts,  without  ^unthe^ 

out  the  consideration.    Lems  v.  Campbell  (a) /obliged to 

V.  Blane  (b);  Brittainy.  Lloyd  (c).  Whenever 

ly  has  been  paid  by  the  plaintiff  at  the  request  of  the 

ta)  sc. 64L  ib)  14  Q.  B.  905.  (c)  U  M.  A  W.  702. 

27  defendant. 
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  under  the  common  counts.    Bailey  v.  Macatday  (a) 

against  ^Smithy  contra^  said  that  possibly  the  verdict 

McBsAN.  might  stand  for  some  amount,  though  it  was  difficult  flroiD 
the  evidence  to  say  how  much.  He  contended  that  then 
was  no  consideration  for  the  defendant's  promise ;  and  i 
all  events  it  was  contingent  on  the  plaintiff's  not  finishio 
the  work  from  accident  or  illness,  or  if  anything  occurred, 
and  the  contingency  on  which  the  defendant  was  to  be 
liable,  had  not  happened.  The  defendant  never  requests 
the  plaintiff  to  pay  the  money  to  the  holder  of  the  note» 
The  plaintiff  having  failed  on  the  special  count,  could  nol 
recover  on  the  common  count. 

Cur.  adv.  vuU, 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Coait 
The  only  question  in  this  case  is,  whether  on  the  facts 
circumstances  given  in  evidence  by  the  plaintiff  (whidr 
the  jury  have  believed,  as  appears  by  their  verdict) 
plaintiff *s  claim  can  be  recovered  under  the  count  fti 
money  paid.    The  law  regarding  this  count  is  well  lai 
down  in  Bntlain  v.  Lloyd  (6),  where  it  is  said  by-RJ| 
lock^  C.  B.,  delivering  the.  judgment  of  the  Court:  "It; 
"  clear  that  if  one  requests  another  to  pay  money  for  hil 
to  a  stranger,  with  an  express  or  implied  undertaking 
repay  it;  the  amount  when  paid  is  a  debt  due  to  f 
**  party  paying,  from  him  at  whose  request  it  is  paid,  i 
may  be  recovered  on  a  count  for  money  paid.  And 
*'  is  wholly  immaterial  whether  tiie  money  is  paid  in 
charge  of  a  debt  due  to  the  stranger,  or  as  a  loan  or 
to  him ;  on  which  two  latter  suppositions  the  defeni 
is  relieved  from  no  liability  by  the  payment, 
request  to  pay,  and  the  payment  according  to  it,  coi 
"tute  the  debt;  and  whether  the  request  bo  direct, 
**  where  the  party  is  expressly  desired  by  the  defend 
**  to  pay,  or  indirect y  where  he  is  placed  by  him  under  a 
•*  bility  to  pay  [or  undertakes  that  liability  at  his  reque^ 

(a)  13  Q.  B,  S16.  (6)  U  if.  dMT.  T?8. 
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ind  does  pay,  makes  no  difference.  .  .  .  The  borrower  (in  1861. 

he  case  of  accommodation  acceptance),  by  requesting   

lie  acceptor  to  assume  that  character  which  ultimately  againsi 
>bliges  him  to  pay,  impliedly  requests  him  to  pay,  and  McBban. 
8  as  much  liable  to  repay,  as  he  would  be  on  a  direct 
request  to  pay  money  for  him  with  a  promise  to  repay 
it.   Id  every  case,  therefore,  in  which  there  has  been  a 
[Miyment  of  money  by  a  plaintiff  to  a  third  party,  at  the 
request  of  the  defendant,  express  or  implied,  on  a  prom- 
ise express  or  implied,  to  repay  the  amount,  this  form  of 
Kotion  is  maintainable."   Lewis  v.  Campbell  (a)  and 
lyles  V.  Blane  (6)  support  the  same  doctrine. 
To  apply  these  principles  to  the  facts  of  the  present 
se,  as  found  by  the  jury,  we  may  consider  that 
^ecLCon  gave  up  his  contract  to  plaintiff,  at  the  request 
'  defendant  as  well  as  at  the  request  of  plaintiff ;  that  he 
Dttld  only  do  so,  on  receiving  one  penny  per  yard  for  the 
ork  remaining  to  be  done  under  that  contract ;  that  to 
eet  such  amount,  it  was  proposed  that  plaintiff  should 
ve  Decuson  his  note  for  £90 ;  that  plaintiff  hesitated  to 
ve  such  note,  and  stated  to  defendant  his  objection  to 
cor  such  liability,  as  he  might  be  prevented  from  com- 
eting  the  whole  of  the  work  under  the  contract;  that 
ifendant,  in  order  to  induce  him  to  sign  the  note,  said 
at  if  by  illness,  accident,  or  otherwise  he  should  not 
onplete  the  work,  he  (defendant)  would  pay  the  penny 
r  yard  for  that  portion  which  might  be  unfinished.  The 
aintiff  then  signed  the  note,  took  the  contract,  and  per- 
nued  part  of  the  work,  and  left  the  other  part  unfinished, 
I  the  request  of  the  defendant,  that  he  would  undertake 
ne  other  work  on  the  railroad ;  and  the  plaintiff  was 
bpged  to  pay  the  whole  £90  on  the  note  to  the  holders. 
Now,  if  plaintiff  by  signing  the  note  at  defendant's 
pqoest,  made  himself  liable  to  Deacon  for  an  amount 
the  defendant  promised  to  make  good  on  the  occur- 
of  a  contingency,  which  contingency  occurred  by 

{a)SC.B.6a.  (b)  U  Q.  B.  206. 


meaiiB 
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  not,  on  the  authority  of  the  above  case,  arise  an  implied 

against    V^'^^^^  ^  repay  the  amount  so  paid  by  the  plaintifT,  on  a 
HcBxAN.  liability  so  incurred  by  him,  at  the  defendant's  request? 
We  think,  therefore,  the  verdict  for  money  paid  may  be 
sustained,  and  that  the  rule  for  a  new  trial  should  be 
discharged. 

Rule  discharged. 


END  OF  TRINITY  TERM. 


CASES  1861. 


ARGUED  AND  DETERMINED 

IN  THE 

PREME  COURT  OF  NEW  BRUNSWICK 

IN 

MICHAELMAS  TERM, 

HE  TWENTY-FOURTH  YBAB  OF  THE  REIGN  OF  VICTORIA. 


GILMOUR  agaiMt  SIMPSON.  Bthooober. 

*EADMAN,  as  special  bail  for  the  defendant  in  this  if  entry 
-  docket  in  a 

case,  moved  to  stay  proceedines  on  the  recoirnizanoe  cmmo  is  doiy 
•1      A  4,       A  J  V  -1    •  llled,itiBno 

ji,  and  to  enter  an  exoneretur  on  the  bail  piece;  on  ground  for 

round  that  the  writ  and  affidavit  to  hold  to  bail  hadj^^jj^ji^ 

een  filed  in  proper  time.    The  action  was  summary, SSSnSiottie 

he  writ  was  returnable  on  the  first  Tuesday  ia  -H^^ry  SdiSSt  to 

last.    The  affidavit  to  hold  to  bail  was  filed  on  theiioldtolNdi 

nave  not  been 

;  the  entry  docket  on  the  20th  (which  was  within  lUed  within 

r  days  from  the  last  return  day  of  the  term)  ;  and  the  ISt^the^t 

on  the  27th  March  last.    Interlocutory  judgment Setwrn?^*^ 

iigned  on  the  26th  April;  final  judgment  on  the  7th 

;  and  a  oa.  sa.  to  fix  bail  issued  on  the  10th  JunCy 

nable  in  Trinity  term ;  and  on  the  20tfa  Juney  the 

idant  not  having  been  rendered,  proceedings  were 

I  against  the  bail.   The  affidavit  stated  that  at  the 

of  entering  special  bail,  the  bail  were  not  aware  that 

(i^vit  to  hold  to  bail,  and  the  writ  had  not  beea 

b  fTopet  time. 

He 
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1861.  He  contended  that  the  affidavit  to  hold  to  bail,  not  ha^ 
OTT.MniTu  heen  transmitted  to  the  Clerk's  office,  by  the  fin 
against  opportunity  after  issuing  the  writ,  as  required  by  the  Ru] 
SmpsoK.  of  Court  of  Hilary  term  50  George  III^  and  the  writ  nc 
having  been  filed  within  thirty  days  from  the  last  returi 
day  of  the  term  in  which  it  was  returnable,  according  t< 
the  Rule  of  Hilary  term  7  William  /F,  the  bail  wen 
entitled  to  be  discharged.  Muldoon  v.  Beveridge  (a). 
Sykes  v.  Bauwens  (6) ;  Allen's  Itules^  8,  29.  [Ritchie, 
J.  The  entry  docket  was  filed  in  time,  that  is  the  mate 
rial  thing :  the  non-filing  of  the  writ  cannot  put  the  caw 
out  of  Court,  if  it  is  properly  entered.]  The  docke 
amounted  to  nothing,  and  could  not  put  the  cause  ii 
Court,  unless  the  writ,  which  was  the  foundation  of  th( 
whole  proceedings,  is  filed  with  it.  [Ritchie,  J.  Th< 
Rule  of  Court  does  not  say  that  the  Clerk  shall  not  file  th' 
writ  after  the  thirty  days.] 

Praser^  contra.  The  entry  docket  and  affidavit  to  hoi 
to  bail  were  filed  within  thirty  days  after  the  last  retun 
day,  which  was  all  that  is  necessary.  [Parker,  J.  Th 
case  of  Muldoon  v.  Beveridge  does  not  help  the  bail :  ther 
the  question  was,  the  non-filing  of  the  entry  docket, 
think  there  is  no  ground  for  the  motion.]  It  has  beenth 
practice  to  file  the  writ  after  the  thirty  days,  without  an 
Judge's  order  being  obtained,  or  considered  necessary. 

Per  Curiam.  — The  bail  have  not  made  out  a  case.  ] 
may  be  disobedience  in  the  attorney,  not  to  file  the  wr 
within  thirty  days  after  the  last  return  day,  according  \ 
the  strict  letter  of  the  Rule  of  Court ;  but  it  is  no  groun 
for  setting  aside  the  proceedings,  if  the  entry  docket  ; 
filed  within  the  thirty  days. 

Motion  refused  without  costs. 


(a)  2  Kerr,  582. 


(&)  a  Nevo  R.  404. 
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DORMAN  and  Another  against  ANDERSON. 

A  SSUMPSIT,  tried  before  Wilmot,  J.,  at  the  last  /Sif.  The  ^master 

/\  John  circuit.    The  plaiutilffs  were  the  administrators  having  Sled, 

of  the  late  master  of  the  ship    Lilly  Dale^^  and  the  action  weat^iMard 

vras  brought  to  recover,  Ist,  the  sum  of  £282  19«.  10rf.,Shai^of  the 

for  wages  due  the  intestate,  as  muster,  by  the  defendant,  ^^J^u** 

as  owner  of  the  vessel;  2d,  the  sum  of  £30  9^.  M,,  for^™onK^®™» 

was  a  sum  or 

money  of  the  intestate,  had  and  received  by  the  defendant,  money  which 

X        ,  /%.  /.  thematetook, 

In  order  to  fix  the  rate  of  wages,  it  was  proved  by  the  claiming  it 
plaintiffs,  that  the  defendant  had  written  a  letter  to  the  alleged 
intestate,  in  which  he  offered  to  employ  him  at  certain  ?^Se"* 
wages.    There  was  no  dispute  as  to  the  length  of  time  SSfJxtra^*^ 
the  intestate  had  acted  as  master.    As  regards  the  second 
demand,  it  appeared  that  after  the  master's  death,  the  resiat  the 

'         *  *  mate's  taking 

defendant  went  on  board  the  vessel,  and  took  charge  ^^Hei™^at'" 
the  master's  effects,  and  locked  them  up;  that  he  (oxixiA  prima  facie 
£30  98.  8c2.  in  the  master's  drawer,  and  left  it  there  sev-  belonged^ 
eral days ;  that  the  mate  then  claimed  and  took  the  money,  Sid  ttlatttle 
alleging  that  the  master  had  agreed  to,  give  him  £2  V^^^S^^^m^ 
month  extra  wages ;  and  that  the  defendant  told  the  mate, uabieto the" 
that  if  he  would  produce  a  certificate  to  prove  the  bargain,  ^jj^*"^^ 
^  would  let  him  take  the  money :  but  he  made  no  attempt  uid^cei^ed. 
to  prevent  him  taking  it.    Verdict  for  the  plaintiffs,  for  for  wages  dae 
the  fall  amount  of  both  claims.  M^master^a 
A.  jB.  Wetmore  moved  for  a  new  trial,  on  a  former  day  ^^ji^^JX 
in  this  term,  contending  that  the  £30  9«.  M.  could  not  be  Xri^^t?*^''' 
considered  as  money  had  and  received  by  the  defendant, 
who  had  merely  taken  charge  of  the  ships'  papers,  as  he  JJ^^^^ 
had  a  right  to  do,  as  owner ;  and  that  he  could  not  be  the  rate  of^ 
held  responsible  for  the  money  taken  by  the  mate.  ^J^^^^ 
money,  prima  fade^  belonged  to  the  ship,  or  to  the  owner,  the  offerwas 
M.  If  there  was  an  agreement  as  to  the  rate  of  wages,  no  J^^^y* 
action  could  be  brought  upon  it  unless  it  was  in  writing,  ^®  tooax^t, 
^  tlie  hiring  was  for  more  than  a  year ;  and  if  there  was  a 

written 
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1861.    written  agreement,  it  should  have  been  produced. 


Cabter,  C.  J.,  now  delivered  the  judgment  of  the  Cou 
There  were  two  demands  in  this  action :  one  for  £282  1! 
10(2.,  for  wages  due  by  the  defendant  to  the  intestate,! 
services  as  master  of  the  defendant's  ship ;  the  other  f 
£30  98,  8d.f  for  so  much  money  of  the  intestate,  had  ai 
received  by  the  defendant. 

As  to  the  first  demand,  —  there  was  no  question  as  toti 
services,  but  only  as  to  the  rate  of  wages ;  and  we  thii 
that  was  properly  fixed  by  the  letter  of  the  defendan 
which,  in  the  absence  of  evidence  to  the  contrary,  it  mu 
be  presumed  was  accepted  and  acted  on.  It  certainly  W3 
not  necessary  for  the  plaintiff  to  produce  the  ship's  art 
cles,  which  do  not  contain  the  contract  between  the  mast 
and  owuer. 

Two  objections  were  made  to  the  recovery  of  the  £5 
9s.  8d.   First,  that  that  money  must  be  presumed  to  ha^ 
belonged  to  the  ship ;  or,  in  other  words,  to  the  defe 
dant,  who  was  owner  of  the  ship,  and  not  to  the  intestat 
the  master.    Second,  that  it  was  not  money  had  ai 
received  by  the  defendant,  but  by  the  mate  of  the  vessc 
It  appeared  by  the  evidence  of  David  O.  Dorman,  one 
the  plaintiffs,  that  the  defendant  stated  to  him,  that! 
"  (defendant)  was  in  Liverpool;  that  the  ship  put  in 
Ireland;  that  he  (defendant)  went  on  board;  to< 
charge  of  the  captain's  things,  and  locked  them  up.  I 
gave  me  a  list  of  things,  which  he  said  was  a  copy  tak 
off  the  official  log-book,"  in  which  this  money  was  ei 
merated  and  stated,  with  memorandum  annexed,  —  Tl 
cash  is  apparently  belonging,  or  for  ship's  use." 
It  is  further  stated  by  Fred,  W.  Dormariy  the  otl 
plaintiff,  that  the  defendant  stated  to  him  that    he  fou 
**  the  money  in  the  captain's  drawer,  and  he  let  it  rem; 

there  several  days,  and  the  mate  took  the  money  out 
**  the  drawer,  he  (defendant)  being  present.  He  asl 
^«  him  what  he  did  it  for ;  the  mate  said  the  captain  agrc 


DOBICAN 
agmnst 
AlTDBRSON. 


Stark.  Ev.  {Zd  Ed.)  71. 


Cur.  adv.  vult. 


In  the  Twentt-Foubth  Year  of  VICTORIA. 
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^to  give  him  £2  a  month  extra,  out  of  his  own  wages,  1861. 
'  and  he  was  going  to  take  that  as  payment.    Defendant  ^^^^ 
^  said  he  told  the  mate  if  he  would  produce  a  certificate  to  against 
^  prove  the  bargain,  he  would  let  him  [take  the  money]  ;  amdbrson. 
'  be  did  not  try  to  stop  him.'* 

From  this  evidence,  it  is  clear  this  money  was  treated 
«8  the  captain's  money,  by  the  defendant  and  the  mate ; 
End  we  think  the  view  taken  by  the  learned  Judge  on  this 
evidence  was  correct,  —  that  prima  facie  the  money  was 
to  be  considered  the  private  property  of  the  master ;  and 
there  was  nothing  in  the  amount  itself,  or  anything  shewn 
Id  the  state  of  the  accounts  between  the  master  and  owner 
or  otherwise,  to  justify  a  different  conclusion. 

And  as  to  the  receipt  of  the  money,  —  the  mate  did  not 
take  it  while  he  may  be  considered  as  having  power  over 
it,  but  after  the  defendant  had  actually  come  on  board  and 
taken  possession  of  the  master's  effects ;  and  he  allowed  the 
mate  to  take  it  away  on  a  claim  set  up  by  him  against  the 
master.    We  think,  therefore,  this  rule  must  be  refused. 

Bule  refused. 


OBAHAl^I  oj^ingt  WETMORE. 

A RULE  for  costs  of  the  day,  for  not  proceeding  to  Whm  s 
trial  according  to  notice,  having  been  granted  injSd^DtM 
Baiter  term  last,  a  rule  nisi  was  obtained  to  set  aside  this^^tw^ 
rule,  as  having  been  improperly  obtained,  and  requiring  ^^^^ 
the  defendant's  attorney  to  answer  the  affidavits.    The  gjJ'^^^^JJJ 

carried  down 

trill  aad  made  a  remanet^  and  the  defendant's  attorney  was  ordered  to  pay  the  coeta  of 
ndrttang  the  motion,  on  the  Rround  that  the  defendant  on  the  record  was  only  the  nominal 
iiMaDt,  and  that  the  cause  had  been  settled  between  the  real  parties,  after  the  notice  of 
of  which  the  attorney  was  aware :  and  he  afterwards  obtained  a  rule  ex  parte  for  costs 
Jf  the  day,  tor  Uie  same  defSMilt  for  which  the  motion  for  judgment  as  in  case  of  a  nonsuit 
Bid bsen  reftiaed,  the  €ourt  not  being  aware  that  it  was  the  same  cause:— On  a  motion  to 
HI  aside  this  rule,  and  Ibr  the  attorney  to  answer  the  affidayits,  he  produced  his  own  and 
m  defendam^s  affldaTita.  denying  that  the  defendant  was  only  a  nominal  defendant,  and 
wmy  other  person  had  anthorfigr  to  settle  the  suit,  or  to  control  it,  the  motion  to  set  aside 
VI  rale  was  ditdiai)ged  without  costs. 

S8  objections 
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1861.    objections  to  tbo  proceedings  were,  that  a  previous  inoti« 

  for  judgment  as  in  case  of  a  nonsuit,  had  been  refuse< 

against  defendant's  attorney  ordered  to  pay  the  costs  ( 

Wbtmorb.  opposing  it,  because  he  knew  that  the  suit  had  been  settle 
after  notice  of  trial,  between  the  plaintiff  and  one  McLm 
the  real  defendant  ( Wetmore  being  only  the  nomiiia 
defendant  in  the  suit,  and  being  indemnified  by  McLeod) 
and  that  the  defendant's  attorney  was  retained  by  McLeod 
A.  L.  Palmer  shewed  cause,  on  a  former  day  in  thi 
term,  and  produced  the  defendant's  affidavit  denying  tba 
he  was  only  the  nominal  defendant  in  the  suit,  and  tba 
McLeod  had  authority  to  settle  it ;  also,  stating  that  bi 
himself  had  retained  the  attorney  to  defend  the  action 
Mr.  Palmer's  affidavit  also  stated  substantially  the  sami 
facts. 

H.  B.  Robiiison  was  heard  in  support  of  the  rule. 

Cur.  adv.  vuU. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court 
This  was  a  rule,  calling  on  the  defendant  to  shew  caus* 
why  a  rule  obtained  in  Easter  term  last,  for  the  costs  o 
the  day  for  not  proceeding  to  trial  pursuant  to  notice  a 
the  Kent  circuit  in  I860,  should  not  be  set  aside ;  and  Mi 
Palmer^  the  defendant's  attorney,  was  required  to  answe 
the  affidavits  on  which  the  rule  was  obtained. 

The  ground  taken  by  Mr.  Palmer  calls  for  some  expla 
nation. 

On  the  2d  day  of  Hilary  term  last,  a  motion  was  mad 
on  the  motion  paper,  for  judgment  as  in  case  of  a  nonsuit 
for  not  proceeding  to  trial  pursuant  to  notice ;  and  it  wa 
shewn  in  answer,  that  the  cause  had  been  entered  to* 
taken  down  to  trial  at  a  previous  circuit,  and  then  made 
remanet^  because  there  was  not  time  to  try  it.  This,  o 
the  well  established  practice  of  the  Court,  was  a  sufficieo 
answer  to  the  application,  and  required  that  that  motia 
should  be  dismissed  with  costs ;  but  would  not  have  pn 
vented  the  defendant's  obtaining  the  costs  of  the  day  as 
matter  of  course,  on  a  subsequent  motion.  But  anothei 
and  more  serious  objection,  was  made  in  the  affidarit 

answerin 
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auBwerin^  the  application  for  judgment  as  in  case  of  a  1861. 

nonsuit ;  viz.  that  the  reason  for  not  going  to  trial  in  1860,   

was  that  the  cause  had  been  settled  between  the  real  par-  agaimt 
ties  to  the  case,  after  the  notice  of  trial,  which  was  known  Wbtmokb. 
to  Mr.  Palmer;  and  it  was  on  this  ground  that  Mr. 
Pdmer  was  ordered  to  pay  the  costs  of  the  motion  for 
judgment  as  in  case  of  a  nonsuit,  which  the  Court  con- 
sidered to  have  been,  under  such  circumstances,  very 
improperly  made.    This  order  was  made  on  the  second 
day  of  Hilary  term,  and  it  would  have  been  quite  open  to 
Mr.  Palmer y  who  was  in  Court  the  following  day,  to  have 
made  an  application  to  the  Court  during  that  term,  if  he 
I   wished  to  offer  any  explanation  or  excuse,  in  a  matter 
k   affecting  him  as  an  attorney  of  the  Court.    Nothing  of 
I  that  kind  took  place  during  that  term.    Now,  it  is  clear 
\  that  the  second  objection  to  the  judgment,  as  in  case  of  a 
\  nonsuit,  would  be  equally  fatal  to  an  application  for  costs 
;  of  the  day ;  and  such  application  should  not  have  been 
:   made  exparte^  after  what  had  taken  place ;  nor  would  the 
[  Court  have  entertained  such  application,  if  made  aware 
that  it  was  in  the  same  cause  in  which  the  previous  motion 
had  been  made,  and  disposed  of  in  the  manner  above 
stated.    Bat  on  the  second  Saturday  of  the  succeeding 
term,  when  three  of  the  Judges  were  present,  the  motion 
was  made  by  Mr.  Praser^  on  behalf  of  Mr.  Palmer^  for 
the  costs  of  the  day,  on  the  ordinary  affidavit.    It  is  now 
sieged,  that  two  other  affidavits  were  also  read  on  that 
ooetsion,  explanatory  of  the  previous  matters.    Two  such 
tffidavits  ceiiainly  appear  in  the  files,  and  marked  by  the 
Clerk  as  filed  on  the  same  day,  and  it  is  the  impression  of 
tft.  Fraser  that  they  were  read,  or  that  he  began  to  read 
them;  but  it  is  rather  remarkable,  that  it  is  not  in  the 
Dotes,  nor  in  the  memory  of  any  of  the  three  Judges  then 
present,  that  such  additional  affidavits  were  in  any  way 
brought  to  their  notice;  neither  does  the  rule,  then 
holered,  refer  to  them ;  but  is  entered  as  granted  on  the 
one  ordinary  affidavit.    Had  such  affidavits  been  used, 
ttd  the  Court  been  made  aware  that  the  case  was  the 
Mme  on  which  the  former  motion  for  judgment  as  in  case 

ot 
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1861.    of  a  nonsuit  had  been  dismissed,  the  Court  would  i 

  certainly  not  have  granted  the  motion  for  costs  of  the 

against  ^  parte.  The  rule  we  have  now  to  deal  with, 
Wbtmorb.  granted  in  Trinity  term,  on  affidavits  stating  that 
Palmer  was  retained  by  Mr.  McLeod^  the  real  defen< 
who  was  conducting  the  defence,  and  who  had  indemi 
the  Sheriff,  the  nominal  defendant,  who  had  r 
employed  Mr.  PoZ^er,  nor  was  responsible  to  him  fo 
costs ;  and  that  the  motion  had  been  made  without  the  aui 
ity  of  Mr.  Palmer's  client,  the  real  defendant.  Causi 
now  been  shewn  to  this  rule,  and  Mr.  Palmer  has  ansn 
the  affidavits  as  required ;  and  although  we  cannot  n 
cile  the  contradiction  on  the  conflicting  affidavits,  we 
on  the  whole,  come  to  no  other  conclusion  than  that 
Palmer  was  the  attorney  of  Wetm>ore^  actually  retaine 
him,  and  conducting  the  defence,  as  well  on  his  bebal 
that  of  McLeod;  and  that  he,  Wetmorej  though  in< 
nified,  had  an  interest  in  having  the  cause  disposed  oi 
concluded.  Without,  therefore,  going  further  intc 
detail  of  these  matters,  we  may  now  say  that  the  resc 
our  examination  is,  that  Weimore^  the  defendant, 
entitled  to  the  costs  of  the  day  for  not  proceeding  to 
pursuant  to  notice,  and  that  this  rule,  therefore,  mm 
discharged.  But  as  we  are  not  satisfied  in  regard  to  ^ 
took  place  upon  the  application  for  costs  of  the  da 
Easter  term,  we  shall  discharge  the  rule  without  cost 

Bule  discharged  without  coal 
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GILLESPIE  and  Others  against  PHILLIPS. 

A(TTION  on  the  case.    The  declaration  (describing  oreneers  of 
the  plaintiffs  as  Overseers  of  the  Poor  for  the  Parish  ^vk^^aiiy^^ 
of  BlUsviUe,  in  the  County  of  Sunbury),  stated  that  on  ng'S^'SSDot 
the  1st  January,  1858,  there  were  two  blind  boys,  named,  ^^{S^^'Srt 
Ac.,  who  were  unable  to  support  themselves,  and  were  pau-  J^^Sit^**^ 
pers  in  the  Parish  of  New  Maryland,  and  had  been  such  for  their  ^Jj^J^ 
four  years  then  next  preceding ;  and  the  defendant,  then         ^  ^ 
being  an  Overseer  of  the  Poor  for  the  said  Parish,  and  desir-  ^mon^^such 
ingto  get  rid  of  the  said  two  paupers  out  of  the  Parish  of  S^un^toUM 
ifeo  Maryland,  where  they  belonged  and  were  settled,  SviS^Uy.*"" 
and  to  relieve  the  said  Parish  of  New  Maryland  from  their  dedwaSon 
support,  and  to  place  them  on  the  Parish  of  -BK««vi7te,     a  gwd*' 
then  and  there  wrongfully  and  forciblv  took  and  conveyed  cause  of  action 

,  '  il  the  alleged 

the  said  paupers  from  the  said  Parish  of  New  Maryland,  atuse  of  action 
where  they  belonged  and  wcOre  settled,  to  the  Parish  of  defendant  is 
BUsttnUe,  and  there  left  them  exposed  at  the  door  of  one rnonsvdttbot 
Itrad  Nason;  that  the  Overseers  of  the  Poor  for  the  time  Sil^on  is 
being  of  the  said  Parish  of  Blisaville,  on  discovering  that^J^PJg^^* 
the  said  paupers  had  been  so  left,  within  three  days  took  ^i^J^^on 
ihem  back  to  the  Parish  of  New  Maryland,  and  left  them  i^jpj^" 
in  charge  of  the  Overseers  of  the  Poor  of  the  said  Parish,  againat  defen- 
ind  that  the  defendant,  being  then  one  of  the  Overseers  big  pi^^n^ 
of  the  Poor  of  the  Parish  of  New  Maryland,  afterwards,  w^l^loame 
te  wit,  on  the  day  and  year  aforesaid,  again  wrongfully,  tborS^nf^ 
maliciously,  and  forcibly  brought  the  paupers  back  to  the  {^^^^jg^^^ 
hrish  ofBUssvUe,  and  left  them  exposed  at  the  door  of  said  ^  Overeeew', 

*  were  com- 

brad  Nason;  that  the  said  paupers,  being  thus  wrongfully  peUedto  enp- 

forced  by  the  defendant  upon  the  Parish  of  Bliasville,  thepen,-^i?^e 

Overseers  of  the  Poor  of  the  said  Parish  for  the  time  being,  to  nofprovelSiat 

^t,  the  said  plaintiffs,  to  prevent  the  said  paupers  from  perish-  o^Jrseen  at 

ing,  were  compelled  to  take  charge  of  them,  and  to  provide  Supers  were 

ithem  with  necessary  support  for  a  long  time,  to  wit,  from^^'Jf^^^^ 
ftence  hitherto.    By  means  of  which  grievances,  the  said  ^^^^^ma 
^Overseers  of  tiie  Poor  for  the  Parish  of  Blisaville  incurred  teriai  aiieg*- 
tlon^andwU 
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1861.    a  largo  expense  of  their  moneys  in  the  support  sxtivoi^ 

  tenance  of  the  said  paupers,  amounting  to  the  sum  (f 

against    ^100,  which  the  said  Ovei-seers  for  the  time  being  of  tto 
Phillips.  Parish  of  BliasviUe  would  not  otherwise  have  expended, 
but  by  reason  of  the  wrongful  act  of  the  defendant.  Pktt 
not  guilty. 

At  the  trial  before  Parker ^  J.,  at  the  last  Sunburt/ax^ 
cuit,  it  appeared  that  the  plaintiffs  were  appointed  OTe^ 
*  seers  of  the  Poor  for  the  Parish  of  Blissville  in  the  year 

1860.  The  wrongful  act  complained  of,  —  the  bringing 
the  pauper  children  into  the  Parish  from  the  Parish  of 
^ew  Mart/land  J  —  took  place  in  the  latter  part  of  185T 
and  the  beginning  of  1858.  The  children  were  born  in 
the  Parish  of  Lincoln^  from  whence  they  moved  to  Ifew 
Marylandy  with  their  father,  and  had  resided  there  about 
ten  years,  the  father  being  in  very  indigent  circumstanooB, 
but  not  receiving  any  aid  from  the  Parish.  In  the  autumn 
of  1857,  the  father  moved  to  Blissville ^  leaving  the  dul* 
dren  with  his  son-in-law,  who  soon  afterwards  took  them 
to  Blissville,  and  left  them  at  the  house  of  a  relative, 
Israel  Jfason,  who  applied  to  the  Overseers  of  the  Poor 
of  the  Parish  to  take  care  of  them,  which  they  refused  to 
do ;  and  by  direction  of  one  of  the  Overseers,  the  children 
were  taken  by  Nason  back  to  Jfew  Maryland^  and  left 
with  the  defendant,  who  was  the  Overseer  of  the  Poor  M 
that  Parish.  The  defendant  kept  them  a  few  weeks,  and 
then  took  them  back  to  Blissville,  saying  that  he  wn 
going  to  take  them  to  their  father,  or  their  relatioob 
They  were  left  at  NasovUs  door,  he  refusing  for  some  time 
to  admit  them;  but  the  weather  being  cold,  they  wen 
finally  taken  into  the  house  for  the  night,  and  aftenrardi 
—  it  did  not  exactly  appear  how  —  got  to  their  fathei^Si 
where  they  remained  a  day  or  two ;  but  he  being  unabV 
to  support  them,  they  were  taken  charge  of  by  the  Over 
seers  of  the  Poor. 

A  nonsuit  was  moved  for  on  several  grounds,  whic 
were  reserved  by  the  learned  Judge,  and  will  be  state 
hereafter.  In  answer  to  questions  left  to  them,  the  jm 
found  that  the  children  were  chargeable  on  the  Parish 
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^ew  Maryland^  and  entitled  to  support  them,  at  the  time  1861. 

leir  father  left  that  Parish ;  that  the  Overseers  of  Bliss-   

Uh  necessarily  relieved  them  to  prevent  their  suffering ;  against 
ind  that  the  defendant's  motive  in  taking  them  to  Blissville^  Phillips. 
«rad  to  throw  upon  that  Parish  the  burthen  of  supporting 
them.    Verdict  for  the  plaintiffs,  £70. 

In  Hilary  term  last,  Allen  obtained  a  rule  nisi  to  enter 
a  nonsuit,  on  the  following  grounds :  — 

1.  That  Overseers  of  the  Poor,  as  such,  have  no  legal 
capacity  to  sue  for  a  wrong  done  to  the  Parish. 

2.  That  if  Overseers  can  sue,  the  action  should  have 
been  brought  by  the  Overseers  of  1858,  when  the  alleged 
wrong  was  committed.  , 

3.  That  the  plaintiffs  could  not  maintain  any  action, 
aathey  had  not  sustained  any  injury,  the  money  expended 
in  support  of  the  paupers  being  public  money. 

4.  That  if  the  defendant  had  done  any  wrong  in 
refdsing  to  support  the  paupers,  it  was  a  public  wrong, 
the  subject  of  an  indictment,  and  not  of  a  civil  action. 

5.  That  the  children  were  not  chargeable  on  Maryland ; 
bttt  were  either  chargeable  on  Lincoln^  where  they  were 
bom,  or  in  Blissville^  where  their  father  resided,  if  he 
coold  not  maintain  them. 

(.  That  if  the  defendant  was  liable  to  be  sued,  he  was 
enttiled  to  notice  of  action,  under  1  Bev.  Stat.  c.  56,  what 
ke  did  being  done  as  Overseer  of  the  Poor. 

He  also  obtained  a  rule  nisi  for  a  new  trial,  on  the 
groond  thai  the  verdict  was  against  evidence  as  to  the 
defendant's  motive  in  removing  the  children,  and  as  to  their 
briog  chargeable  on  Maryland. 

Jf.  A.  Street^  Q.  C,  shewed  cause  in  Trinity  terra  last. 
OrerseerB  of  the  Poor  are  a  quasi  corporation.  Smith  v. 
ASIdns  (a).  The  inhabitants  of  the  Parish  have  no 
ttmedy.  Qouldsworthy  v.  Knights  shews  that  the  59  Oeo, 
HI,  c.  12,  constitutes  Overseers  of  the  Poor  a  corporation 
Ufa  peculiar  kind.  So,  the  right  to  sue  on  a  bastardy 
kmd,  is  in  the  Overseers  in  office  at  the  time  the  action  is 

im)  %M.dW.m.  C6)  11  if.  «  IT.  887. 


brought. 
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1861.    brought.    Adde/y  y.  WooUey  {a).    [N.  Parker,  M.  R 

  Does  not  that  depend  upon  the  peculiar  language  of  thi 

^^agt^t^  Statute  under  which  the  bond  is  taken ?  Carter,  C.  J 
Phillips.  Those  coses  go  to  shew  that  the  Parliament  in  Englam 
has  thought  it  necessary  to  do  what  the  Legislature  of  tid 
Proyince  has  not  done.]  By  Stat.  43  JSlizabeth,  c.  2,  til 
Overseers  are  to  hand  over  and  account  to  their  successon 
for  all  property  in  their  hands.  Their  successors  stand  i 
the  same  situation  which  they  did.  As  guardians  of  tfa 
poor,  the  plaintiffs  have  sustained  an  injury  by  the  ad 
of  the  defendant.  If  the  money  is  recovered,  it  goes  t 
the  benefit  of  the  parishioners :  it  is  their  duty  to  apply  i 
to  the  relief  of  the  people  who  paid  the  rate.  [Parkbi 
J.  Suppose  the  plaintiffs  get  this  money,  how  are  th 
rate-payers  to  get  it  from  them?  You  would  make  tfa 
Overseers  of  1860,  trustees  for  the  rate-payers  of  1858. 
The  defendant  cannot  raise  the  objection  as  to  the  appfia 
tion  of  the  money.  The  simple  question  is,  whether  he  hi 
not  done  a  wrong ;  and  if  he  has,  whether  the  plaintiffs  hm 
not  sustained  damage  by  it.  There  is  no  law  in  this  countr 
which  makes  pauper  children  chargeable  on  a  P^uid 
because  they  may  have  been  bom  there.  They  are  entitk 
to  be  maintained  in  any  Parish  where  they  happen  to  be  i 
want.  Tondinson  v.  BentaU  (6).  Adamsan  v.  Bcuim 
(c)  •  Being  residents  in  New  Maryland  where  their  fatfaf 
resided,  they  were  chargeable  on  that  Parish,  though  dM{ 
may  not  have  been  born  there.  Inhabitants  of  St.  OA 
V.  JSversley  (d).  * 

Independently  of  the  Stat.  43  Elizabeth^  there  is  fli 
legal  obligation  on  a  parent  to  maintain  his  child.  4  Buim 
Just.  98.  The  defendant,  therefore,  had  no  right  ft 
bring  the  children  to  Blissville  because  their  father  M 
there;  even  if  that  was  his  motive.  All  the  objectioi 
appear  on  the  face  of  the  declaration,  and  the  defendtfl 

(a)  8  Tauni.  m.  (6)  5  B.    C  78S. 

(e)  2&L.d  Eq.  B.Z&:  (<f)  2  Ld-  iZo^.  1882. 

•  The  Act  of  Assembly  89  Vict,  c.  11,  makes  provision  for  the  settleMl 
and  support  of  the  Poor,  and  for  their  removal  to  the  place  of  their  lairl 
settlement — Repobteb. 

shod 
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ould  have  demurred.    J^.  Bk.  &  N.  Scotia  Land  Co.  1861. 
Eirk  (a)  ;  Lumby  v.  AMay  (6).  J^I^ 
Allenj  contra.    The  cases  cited  do  not  apply,  because  in  againgt 
1086  cases  all  the  material  allegations  in  the  declaration  Phillips. 
ere  proved ;  but  here,  a  material  allegation  is  not  proved, 
imely,  that  in  1858,  the  plaintiffs  were  Overseers  of  the 
'oor,  and  were  compelled  to  support  the  paupers ;  when, 
1  &ct,  they  had  nothing  to  do  with  them  at  that  time, 
"he  defendant,  therefore,  is  entitled  to  a  nonsuit  if  no  cause 
faction  is  alleged.    [The  Court  said  that  be  need  not 
tgae  the  other  points.] 

Cur.  adv.  vuU. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court, 
le  question  as  to  the  right  of  the  plaintiffs  to  maintain 
lis  action 9  was  virtually  disposed  of  at  the  argument.  It 
quite  clear  that  the  injury  complained  of,  being  one 
hich  would  affect  the  parishioners  generally,  and  not 
teplaintiib  individually,  the  latter  cannot  maintain  this 
tioD,  unless  they  have  some  corporate  right  as  Overseers, 
soe  for  an  injury  to  the  Parish,  and  it  is  equally  clear 
at  DO  such  corporate  right  appertains  to  the  office  of 
ferseers  of  the  Poor.  The  point  which  we  took  time  to 
iBsider  was,  whether  the  defendant  was  entitled  to  a  non- 
tit  or  to  arrest  of  judgment.  There  can  be  no  doubt  that 
e  principal  objections  to  the  plaintiffs'  recovery,  are  all 
ipareut  in  the  declaration*,  and  might  have  been  sustained 
1  general  demurrer.  The  defendant  has  preferred  plead- 
gthe  general  issue,  and  going  down  to  trial ;  and  all  the 
eta  which  were  contested,  have  been  found  for||  the 
aintiffs.  Although  they  do  not  make  out  a  good  cause  of 
tion,  do  they  make  out  the  alleged  cause  of  action?  i.  e. 
ve  the  plaintiffs  proved  all  the  allegations  contained  in 
0  declaration? 

It  appears  to  us  that  one  of  the  most  material  allega- 

418  is  not  proved ;  but,  actually  disproved. 

Ihe  injury  complained  of,  is  alleged  and  proved  to  have 

(o)  1  AUen,M.  (6)  1  C.    J.  801. 


occurred 
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1B61.    occurred  in  1858 ;  and  it  is  alleged  that  at  that  time^  Ik 
GmamB  P^^^^^ff^'  ^  Overseers  of  the  Poor  for  the  Pariah  of  Blm- 
viUe^  were  compelled  to  provide  for  the  paupers.  The 
PRiLuw.  proof  is,  that  in  1858  the  plaintiffs  were  not  Overseen, 
and  did  not  become  so  till  the  year  1860. 

As  the  alleged  cause  of  action  is  proved  not  to  htw 
accrued  to  the  pkintiflb,  but  to  other  Overseers,  the  plaia- 
tiffs  have  failed  to  prove  their  allegation,  and  therefim 
we  think  there  should  be  a  nonsuit. 

Sule  absolute  for  nonsuit. 


OLIVER  against  ELLIOTT  and  CAMPBELL. 

^•toM  rjlRESPASS  for  breaking  and  entering  the  plaintiift 
joint  oocu-^  close,  and  cutting  timber.  Plea,  not  guilty.  Tried 
j|nntedjaiid. before  Carter^  C.  J.,  at  the  last  Carleton  circuit, 
war^^ided  The  land  on  which  the  alleged  trespass  was  committed, 
^^onDl<^  was  the  southern  half  of  lot  No.  22,  in  the  Parish  of 
n^.Thr^  Wicklow.  The  plaintiff  and  the  defendant  JEttioU  hdl 
wKie^oftife  ^^^^  together,  in  the  year  1841  or  iMi 

ll^^wMftf^and  made  some  improvements,  it  being  at  that  time  vaosrt 
to  i?.,  who    Crown  land.    They  afterwards  divided  it,  the  plaiotif' 
ej<^6iit     taking  the  southern  half,  and  JSlliott  the  northern  hsK 
tK^d  ihe^'and  occupied  it  in  that  way  up  to  the  time  of  the  tioopsw 
ihrnSS^Tto      18^8,  the  grant  of  the  land  issued  to  EUioU  alone,  srf 
Jftth^wSrto^"^  1851  he  brought  an  action  of  ejectment  against  Olittfj 
toaJwdif^"^  recover  possession  of  the  soutiiem  half;  and  on. di^ 
gjjveguiee  tocuse  coming  on  for  trial,  the  parties  agreed  to  refer  ttl  ^ 

the  fand  in  his 

poMeuion.  The  award  declared  that  the  plaintiff  was  entitled  to  retain  as  hispropert?  Is  ^ 
simple  the  land  which  he  occupied,  and  that  E.  should  forthwith  execute  adeedTtheraor  tolla  | 
No  deed  was  giren,  but  the  plaintiff  continued  in  possession,  and  E.^  immediately  afttr 
sward,  conveyed  the  land  toM.    Several  years  afterwards  the  deftndant,  ander  M 
aathoritj  of  Jr.,  entered  on  the  land  and  cut  timber:— Held, that  tlM  sward  did  Bol 
vev  the  land  to  the  plaintiff;  and,  therefore,  that  the  defendant,  claiming  under  JP.,  wtt  W; 
estopped  from  abewing  that  the  plaintiff  had  no  title  to  the  Und.  I 
QucBre,  whether  if  the  submission  had  been  on  the  question  of  the  legal  titte  to  the  VtL 
and  the  award  had  declared  the  legal  title  to  be  in  the  plaintiff,  it  wonld  notbsveettoppedli 

matbsri 
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o-  arbitration,  with  power  to  the  arbitrators  to  1861, 

Bonyeyance  by  JEUioU  to  Oliver ^  of  the  land  in.  hia   r- 

m ;  payment  for  improvements,  Ao.^  so  that  the  ^^^^ 
ht  be  forever  quieted  between  them.  The  arbi*  Buomrr. 
Rrarded  that  Oliver  was  entitled  to  hold  and  retain, 
n  prbperty  in  fee-simple,  the  southern  half  of  the 
lich  he  resided,  and  that  jEUioU  should  give  him 
r  all  his  right  and  title  to  it,  and  that  on  delivery 
eed,  Oliver  should  pay  him  £4  7s.  6(1.,  half  tha 
paid  by  Elliott  to  one  Darcas  for  a  quitclaim  o£ 
.  The  award  was  dated  2d  October,  1851.  No 
\  given  to  the  plaintiff  by  JSUioU;  but  on  the  6th. 
le  conveyed  the  whole  of  the  land  to  one  Maddox^ 
horn  the  defendant  Campbell  claimed  to  have 
and  cut  the  lumber,  under  an  agreement  dated 
ary,  1859,  and  that  he  had  employed  EJUoU  to» 
a  in  getting  the  lumber.  A  verdict  was  given  for 
tiff,  by  the  direction  of  the  learned  Judge. 
^^houimas  term  last,  Fiaher,  Attorney-Greneral, 
a  rule  nisi  for  a  new  trial,  on  the  ground  of  mo- 
shewed  cause  in  Trinity  term  last*    EUiott  ia 

by  the  award  from  setting  up  title  to  the  loam 
Doe  V.  Boper  (a)  ;  Thorpe  v.  Eyre  (b)  ;  Doe  y. 
).    If  EUiott  would  be  estopped,  then  Maddox 
claiming  under  him,  will  be  estopped  aJaou 
9  L.  C.  457.   The  deed  to  Maddox  was  frauds- 

the  purpose  of  defeating  the  award.  As  tlM 
ta  have  pleaded  jointly,  they  must  make  out  a 
fence  as  to  both.  1  Saund.  28  a.  EttioUj  at  all 
ia  estopped  by  the  award.  The  plaintiff  and 
rare  not  tenants  in  common,  because  there  was  e 
in  pais. 

Attorney-General,  contra.  The  award  is  no 
.  But  even  though  it  was,  and  the  estoppel  might 
^tween  the  original  parties,  it  does  not  affect  the 
As,  claiming  under  Maddox.    [Cabter,  C.  J.  I 

M,  IS.  {b)lA.iS!  E.  926.  (c)  2  Allen,  568. 
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1861.  thought  the  case  of  Doe  v.  Roper  made  it  pretty  clear  i 
— r^arded  EUioU^  but  I  had  doabta  aboat  the  other  defen 
dant.  BrrcHiB,  J.  The  difficulty  is,  that  ma  the  await 
Eujonr.  does  not  cooTey  the  knd,  though  it  might  estop  JEUiM 
it  is  doubtful  whether  it  would  bind  his  assignee,  withoa 
notice.]  If  it  does,  this  Registry  Act  is  of  no  a?ail 
Until  the  conveyance  was  made,  the  title  to  the  land  wai 
in  EUioU.  It  should,  at  all  events,  have  been  left  to  tbe 
jmy  to  find  whether  Maddoac  had  notice  of  the  award. 
The  legal  title  passed  to  him ;  and  the  knowledge  of  aoj 
fraud  between  him  and  EUiotty  should  have  been  brmigiit 
home  to  Can^pbeU.  At  most,  the  plaintiff  and  EQioU  were 
tenants  in  common  of  the  land,  and  therefore  the  action 
must  fail.  The  matter  of  pleading  jointly  does  not  affect 
the  case :  that  question  can  only  arise  on  a  special  plea  of 
justification. 

Cur.  adv.  vuft. 


Caster,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trespass  for  catting  trees  on  phia- 
tiff^s  land.  The  plaintiff  showed  no  documentary  title 
to  the  land,  but  merely  a  possession.  On  the  part  of  the 
defeudants,  it  appeared  that  the  land  was  included  in  a 
grant  from  the  Crown  in  liU^.  to  the  defisndant  EttiM; 
that  Elliott,  in  1851,  conveyed  to  Barikclomew  MauUaXf 
and  that  the  defendants  went  on  and  cot  the  trees  by  the 
licence  of  Jfaddax.  The  answer  given  by  the  plaintiff  to 
this  defence  was,  that  in  1851,  an  acdon  of  ejectment 
having  been  brought  by  Elliott  against  Oiirer  to  recover 
possession  of  this  land,  that  action  was  referred  to  arbitia- 
tion.  an  award  was  made  in  fiivor  of  Ofirer,  and  that  snek 
award  estops  Elliotts  and  Campbell  as  claiming  under  hiiBf, 
firom  disputing  OUrers  title  to  this  land.  Had  the  sab- 
mission  to  arbitntion  been  clearly  on  the  question  of  the 
legal  title  to  the  land,  and  had  the  award  expressly  dete^ 
mhied  that  leg;il  title  to  be  in  OVrer,  we  are  not  prepared 
to  say  that  such  award  would  not  have  operated  as  sa 
eslof^I  against  EUifM  himself;  or,  if  so,  upon  the  other 
deiiNidant  CjMpM7,  who  enters  under  Maddox.    But  it 
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I  not  necessary  to  give  any  decision  on  this,  because  we  1861. 

Iiink,  friim  the  terms  of  the  arbitration  bond,  and  the   

ward,  that  the  question  of  the  legal  title  to  the  land  was  against 
0t  submitted  to  the  arbitrators,  nor  was  determined  by  Elliott, 
liem.   The  power  given  to  the  arbitrators  was    to  award 
'  as  follows,  viz.  a  conveyance  af  said  land  by  EllioU  to 
'said  Oliver;  payment  of  the  improvements  made  thereon 
'  by  said  Oliver;  payment  of  any  sum  of  money  duo  or 
'*  proved  to  be  due  on  purchase  of  said  land,  or  for  pay- 
^'nient  of  grant  money;  or  in  such  way  or  manner,  so 
that  the  title  to  the  said  land  may  be  forever  quieted 
between  the  sud  Oliver  and  Mliotl^  Ac."   In  pursuance 
of  thb  authority,  the  arbitrators  award     that  said  Oliver 
^is  entitled  to  hold  and  retain  as  his  own  property  in  fee- 
rumple,  the  southern  half  of  lot  No.  22,  containing  one 
hundred  acres,  upon  which  he  now  resides;  and  we  do 
"farther  award  that  said  EUioU^  at  his  own  expense,  shall 
"prepare,  give,  and  execute  forthwith,  to  said  Oliver^  his 
"heirs  and  assigns,  a  deed  of  all  his  (^ElliotCa)  right  or 
"olsim  to  said  southern  half  of  lot  22,  with  all  improve- 
"ments  thereon.''   They  further  award,  that  on  delivery 
of  inch  deed,  Oliver  do  pay  to  EllioU  £4  7«,  6(2«,  being 
ODe  half  of  money  paid  one  Darma  by  Elliott  for  quit- 
diim.   Now  the  obvious  meaning  of  this  award  is,  not 
ttii  diiver  had  the  legal  title  to  the  land  in  dispute,  but 
that  he  ought  in  equity  and  justice  to  have  it ;  and  in  order 
to  effect  that  equity  and  justice,  they  order  Elliott  ^  in  whom 
hf  the  grant  the  l^al  title  clearly  was  then  vested,  to  con- 
rtj  the  legal  title  to  Oliver  by  a  deed.    Oliver,  if  Elliott 
nfiieed  to  give  the  deed,  had  his  remedy  on  the  bond,  or 
If  application  to  a  Court  of  Equity  to  enforce  the  giving 
of  the  deed  under  the  award ;  but  it  is  clear  that  the  award 
telf  does  not  determine  the  legal  title  to  be  in  him,  so  as 
to  raise  any  question  of  estoppel  arising  from  the  award 
itself. 

The  rule  for  a  new  trial  will  therefore  be  made  absolute. 
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MAOEE  against  JOSEPH  WETMOBE  aud  kmtBa. 
ittaiiognMiiid   k  SSUMPSIT  aiminst  the  defendants,  as  makers  of  s 


tri^^MtotSbe  At  the  trial  before  Parker,  J.,  at  the  8L  John  cireuit 
^tS^'S^lt  in  ^<^y  ^®  plaintiff's  a^roey  was  called  at  a  witeees 
w^^^^be^"  behalf  of  the  defendants,  and  proved  that  be  had 
CwrtJbeteg^  received  a  letter  from  Joseph  Wetmare,  which  letter  her 
M^com^d  *  i^uired  to  produce  under  a  notice  to  produce.  The- 
would  not  '  letter  was  not  produced,  the  attorney  stating  that  be  dkf 
^7rauit^  not  consider  it  of  any  importance.   Tbe  defendmte'  ooU' 


sel  then  endeavored  to  prove  by  the  attorney,  that  Joiepk 
Wetmore  had  written  to  him  in  tbe  letter,  that  he  (  fPaC- 
more)  would  be  in  St.  John,  where  the  attorney  reeided, 
in  a  few  days,  and  would  pay  the  amount  of  tbe  nots. 
The  witness  would  not  admit  that  the  letter  contained  suofar 
statements,  or  any  pMticuIars  in  reference  to  the  Beta; 
but  was  of  tbe  opinion  that  it  merely  stated  that  Wetmort 
would  be  in  John  in  a  few  days.  The  jury  fouaA 
a  verdict  for  the  plaintifb. 

A.  B.  Weimorej  in  Trinity  term  last,  vkfUirmdt  a  mli 
nisi  for  a  new  trial,  on  the  ground  of  surprise,  on  aCda^ 
vits  stating,  that  on  the  91st  May  last,  at  the  eireeil  at 
which  this  cause  was  tried,  and  about  twenty  days  after 
it,  another  action,  brought  by  the  same  plaiatiff,  agiinsl 
one  Alexander  Johnston,  as  indorser  of  the  same  note,  mm 
tried )  that  the  same  attorney  acted  for  the  plaintiff  in 
both  actions ;  that  on  the  latter  trial,  the  letter  in  qoestietf 
was  produced,  and  was  found  to  state  distinctly  thrt 
Joseph  Wetmore  would  lie  in  8t.  John  in  a  few  days,  and 
would  pay  the  amount  of  the  note  on  which  this  actioe 
was  brought ;  and  thai  in  the  action  against  Johnston,  the 
jury  found  a  verdict  for  the  defendant.  The  affidavit  also 
stated  that  Joseph  Wetmore  was  not  present  at  the  first 
trial,  and  that  the  defendants'  counsel  had  no  way  of  prov-^ 


for  a  new  trial, 
thatawitaeM, 
in  ftivinf  IriB 
eyldenee, 
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ing  the  coDtents  of  the  letter,  except  by  the  plaiDtiff's  Id&l. 
attorney.  uaqw 
S.  It.  ThofMon  shewed  cause,  on  a  former  day  in  this  agaimt 
term,  contending  that  the  letter  to  the  plaintifTs  attorney,  Wxtmokb. 
larea  if  it  had  been  produced,  would  not  have  been 
evidence. 

An  It.  Wetmore^  0011/ra,  contondod  that  when  the  attor- 
ney for  the  successful  party  has  been  guilty  of  any  disin- 
genuous oenduct,  as  was  the  case  here,  it  was  ground  for 
t  new  trial.  Qraham  IT.  TViah^  45,  56 ;  Andersm  v. 
Bwrge  (a);  BodingUm  t.  Harris  (Jb);  Trvbody  v. 
Brain  {c). 

Cur.  adv.  vuU. 


GiBiER,  C.  J.,inow  deliyered  the  judgment  of  the  Ck>urt. 
Hub  was  an  application  for  a  new  trial,  on  the  ground  that 
tlie  plaintiff's  attorney,  who,  though  not  subpcdnaed,  was 
examined  as  a  witness  on  behalf  of  the  defendant,  had  on 
each  examination  made  a  mistake  as  to  the  contents  of  a 
ietter  addressed  to  him  by  the  defendant,  and  which  mis- 
tte,  it  is  alleged  he  had  it  in  his  power  to  have  corrected 
before  he  finally  left  the  stand,  but  did  not  do  so.  This 
idlegation,  Mr.  Thamsan^  on  shewing  cause,  stated  he  was 
prepared,  by  affidavits,  fully  to  explain ;  but  we  have  felt 
it  unnecessary  to  enter  upon  an  investigation  of  this  matter, 
Aasmoch  as  though  we  consider  it  unquestionably  true, 
ttat  it  is  the  duty  of  a  witness,  who  in  his  examination 
inadvettently  makes  an  erroneous  statement,  to  correct 
ndi  mistake,  when  discovered,  if  an  opportunity  offers  of 
img  so,  more  especially  if  he  can  do  so  before  finally 
lemring  the  stand ;  still,  in  this  case,  we  are  of  opinion,  that 
hti  the  letter  itself  been  produced,  or  its  contents  stated 
with  the  strictest  accuracy,  it  could  not  have  afforded, 
with  the  other  evidence  advanced  by  the  defendant,  any 
ttswer  to  the  plaintiff's  case,  and  therefore  we  think  there 
ii  no  gronnd  for  a  new  trial. 

.  Bule  discharged. 

I     (•)  1  JNrr, ».  (6)  1  Bin^.  187.  (c)  9  Pr<c«,  76. 
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HOLMES  against  BILLINGS. 

Whenwoi*^^  A  SSUMPSIT  OD  a  promissorj  note  made  by  the 
bythedefen-  /\  defendant,  in  favor  of  the  plaintiff,  tried  before 
piaintiir,  WUmotj  J.,  at  the  last  Charlotte  circuit.  Plea,  the  gen- 
a^ement  ^^al  issue,  with  a  notice  of  set-off  for  work  and  labor, 
S^^q'^^iJ'^^ goods  sold  and  delivered,  and  on  an  account  stated. 
mL?^i^  At  the  trial,  the  defendant  swore  that  part  of  the 
o?*oi  in'*^  consideration  of  the  note  was  for  liquor  sold  to  him  at 
■eoountstiw^  by  the  plaintiff,  who  was  a  tavern-keeper.  The 

work  had  defendant  also  gave  evidence  of  a  settlement  of  accouots 
ed,mutma™' between  him  and  the  plaintiff;  and  in  the  course  of  hii 
S^^^ted^  evidence,  it  appeared,  that  the  work  in  respect  of  wkicb 
plSes.'aiid  a  settlement  was  made,  had  been  done  under  a  sealed 
du?"toe**""^  contract.  The  plaintiff's  counsel  then  objected,  that  evi- 
^*Wbere*a  work  done  under  such  a  contract  could  not  he 

nonwSted^at  under  the  notice  of  set-off.    The  learned  Judge 

his  own  re-  stated  that  he  should  allow  the  evidence  to  bo  continued; 
file^noe?/^  and  thereupon,  at  the  request  of  the  plaintiff's  counsel,  tin 
dei^  gWen   plaintiff  WHS  nonsuited. 

bel^  a  D.  Street  moved  on  a  former  day  in  this  term,  to 
net  Side  nonsuit,  on  the  ground  that  the  notice  of  set 

nonsuit,  on    off  was  for  work  and  labor,  and  the  defendant  could  nflt 

tbe  ground  , 

tbattucbevi-  ^ve  evidence  under  that  notice,  of  work  done  under  ft 

denoewaabn-      ,   ,       ^  ^ 

properly      sealed  contract. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Cioiilt 
This  is  an  action  of  assumpsit,  on  a  promissory  nota 
The  defendant  gave  notice  of  set-off  for  work  and  laboi| 
goods  sold  and  delivered,  and  account  stated.    The  defet-' 
dant  gave  evidence,  that  part  of  the  consideration  for  tin  . 
note  was  for  liquor,  sold  by  the  plaintiff  to  defendant,  tbi:^ 
plaintiff  being  a  tavern-keeper.    The  defendant  then  weilt^ 
on  to  give  evidence  of  a  settlement  of  accounts  betweetj 
him  and  the  plaintiff.    It  then  appeared,  by  a  question  ptfk 
by  plaintiff's  counsel,  that  the  work  for  which  tbe  settle- 
ment 
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mt  was  to  be  made,  had  been  done  under  a  oontraot 
der  seal ;  and  the  plaintiff's  counsel  then  objected,  that  "^^^r 
idence  of  work  done  under  sndi  sealed  instrument,  tigmut 
aid  not  be  giveo  in  evidence,  under  the  notice  of  set-off  Biluhos. 
lieh  had  been  gfyen.  The  learned  Judge  stated  that  he 
>iild  allow  the  evidence  to  be  continued,  and  thereupdh, 
r.  Sireei,  as  plaintiff's  counsel,  requested  to  be  non-* 
ited,  and  was  nonsuited  acccordingly.  This  voluntary 
Dsait  he  now  seeks  to  set  aside,  on  the  ground  that  the 
idence  under  the  notice  of  set-off  was  not  admissible, 
r.  Street  may  be  quite  correct  in  the  general  proposi- 
ID,  that  work  and  labor,  done  under  a  sealed  contract, 
nld  not  be  given  in  evidence  as  a  set-off,  unless  the 
tioe  of  set-off  stated  such  work  and  labor  to  have  been 
vformed  under  the  sealed  contract ;  but  in  this  case  it 
Dold  have  been  open  to  the  defendant  to  shew,  that  after 
e  contract  under  seal,  had  been  completed,  mutual 
ooQBts  had  been  stated  between  the  parties,  and  a  bai- 
lee found  due  to  defendant,  which  he  could  set-off,  under 
e  notice  he  had  given,  as  an  account  stated.  The  evi- 
mce  he  had  given  had  an  apparent  tendency  to  establish 
18.  Again,  at  the  time  the  plaintiff  voluntarily  elects 
be  nonsuited,  the  defendant  had  given  evidence  as  to  the 
Qsidwition  of  the  note,  which,  if  unanswered,  would 
idoiibtedly  have  entitled  him  to  a  verdict.  Now,  where 
e  voluntary  nonsuit  prevented  the  defendant  firom  com- 
eiing  evidence  whidi  might  have  sustained  his  set-off, 
d  from  hAviag  the  benefit  of  a  defence,  which,  at  the 
ne  (tf  the  nonsuit,  would  clearly  have  entitled  him  to  s 
sdict  in  his  favor ;  it  would  seem  unreasonable,  that  the 
•intiff,  having  derived  this  advantage,  by  electing  to  be 
iMited,  should,  at  his  own  instance,  set  aside  such  non- 
it,  for  the  rec^tion  of  evidence  which  might  or  might 
C  hive  been  admissible  on  the  question  of  set-off;  but 
Mdi,  evidently,  could  have  in  no  way  affected  that  part 
;tfae  deduce  which  proved  the  note  to  be  altogether 
|d»  md  would  have  entitled  the  defendant  to  a  verdict. 

Bide  refused. 

80 
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PRICE  against  BAYARD. 

SdSStor^  fTlHOMPSON  moved,  on  behalf  of  the  defendant,  01 
lEoSmfhrniaii        ^'^^^^  term,  to  remove  this  action  fri 

Ute^Omrethe  Mayor's  Court  of  the  City  of  St.  John^  into  this  Coin 
Court,  on  the  on  the  ground  that  it  was  brought  against  the  defendi 
Sfln^c^oM  as  Chairman  of  the  Board  of  Health  appointed  tmder  I 
be^  Act  18  Ffo^.  c.  40,  to  recover  for  the  mamtenance 
SS^^^lJi^^  paupers ;  and  that  the  amount,  if  recovered,  would  be  pi 
3^^^,  able  out  of  the  Provincial  Revenue,  under  the  elevei 
SStfS^fa  ''^^^^  -^^5  therefore  the  question  affected  1 

MiBotont,  rights  of  the  Crown,  and  the  revenues  of  the  Provin 
He  stated  that  the  application  was  made  with  the  sancti 
of  the  Attorney-General.  Wilson  v.  Briscoe  (a)  1 
cited. 

A.  R.  Wetmorey  contra.  The  application  can  only 
made  by  th€»  Attorney-General  in  person.  At  any  ra 
it  should  have  been  shewn  that  the  Attorney-General  o< 
sidered  this  a  proper  case  to  be  removed  into  this  Con 
[Pabkbb,  J.  That  need  not  necessarily  appear 
affidavits.  The  question  is,  whether  the  application  mi 
be  made  by  the  Attorney-General  in  person,  or  may 
made  by  counsel  for  him.  It  was  decided,  in  The  Qm 
V.  Gardiner  (6),  in  a  Government  prosecution,  tl 
counsel  who  represented  the  Attorney-General  had  1 
same  rights  that  he  had.]  Itdoesnotappearthatthereven 
will  be  affected  by  the  decision  of  this  case ;  the  action 
against  the  defendant  individually.  [Ritchie,  J. 
Bayard^s  affidavit  remains  unanswered,  can  there  be 
doubt  that  the  revenue  will  be  affected?]  It  doesi 
appear  that  the  defendant  made  the  contract  by  order 
the  Board  of  Health.  If  he  is  individually  liable,  he  I 
no  claim  on  the  public  revenue ;  and  if  the  contract  n 
made  by  order  of  the  Board,  the  plaintiff  will  fail, 
no  case  is  made  out  for  removing  tiie  cause.  [Wilik 
J.   If  the  Attorney-General  chooses  to  come  forward  t 
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ay  that  the  revenue  will  be  affected,  has  he  not  a  right  to  1861. 

lose?]   

Smithf  Attorney-General  y  in  reply,  stated  that  it  was  a  agaimt 

niatter  entirely  within  the  discretion  of  the  Attorney-Gen-  Batard. 

ecal,  to  decide  whether  an  application  ought  to  be  made 
to  remoTe  a  case  into  this  Court.  [Ritchie,  J.  Are 
Ihere  any  cases  to  shew  that  the  Court  are  requured  to  call 
upon  the  Attorney-General  to  justify  his  conduct,  in  asking 
that  a  case  should  be  removed  into  this  Court?  It  would 
he  a  veiy  inconvenient  practice  if  it  is  so ;  and  would,  in 
ftcl,  be  going  into  the  merits  of  the  case.  Cabtbb,  C.  J. 
The  mere  statement  of  the  Attorney-General  is  sufficient. 
FisiSB,  J.,  cit«d  Adams  v.  JPremcmde  (a),  where  an 
idioQ  had  been  brought  in  the  Court  of  Common  Pleas, 
against  officers  of  the  Customs,  for  an  alleged  trespass  in 
eeiziog  a  vessel,  the  Court  of  Exchequer,  on  motion  of 
the  Attorney-General,  and  upon  his  statement,  without 
affidarit,  removed  the  action  into  that  Court,  on  the 
ground  that  the  revenue  of  the  Crown  might  be  affected 

Our.  adv.  vftU. 

Carer,  G.  J.,  now  said  that  the  rule  would  be  granted 
to  remove  the  suit. 

Bule  accordingly. 

(a)  a  JSxeh.m. 


END  OF  MICHAELMAS  TERM. 
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AEGDED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

HILARY  TERM, 

TWENTT-FOTH  YEAR  OF  THE  REIGN  OF  VICTORIA* 


NEIL  against  JACK.  ism/^w^ 

ASSUMPSIT  for  money  had  and  received,  tried  before 
Wilmot^  J.,  at  the  St.  John  circuit  in  Majf  last  daDt,aiiattoiw 
The  plaintiff  gave  the  defendant,  an  attorney,  a  claim  a^btdne^tf 
for  £86  lis.  4d.,  which  he  had  against  the  trustees  ofS^^'ind^^™ 
Crane  and  Bovey^  authorizing  him  to  arrange  the  debt  by  JjJJ^  ^® 
allowing  the  amount  in  the  transfer  of  a  mortgage  fromg^jgj^^^® 
the  trustees  to  Messrs.  Can^pbdla  of  Glasgow j  who  were  ^ 
oeditora  of  the  plaintiff.    The  plaintiff  afterwards  revoked  ^^'^^jl^^'' 
Iu8  authority  to  appropriate  the  money  in  that  way,  stating  He  afterwanis 
that  he  was  in  difficulties  with  other  creditors,  and  did  notanthoritvaoto 
wiah  to  give  any  preferenoe.    The  defendant  never  actu-SJ^e^2£Ji^J^ 
aDy  received  the  money,  but  allowed  the  amount  in  the  J  J*  j^^^rSe^ 
tmosfer  of  the  mortgage  as  first  directed,  and  gave  {h^'debtufi^e 
plaintiff  a  receipt  for  the  £86  lis.  4d.  tranaferof  uie 

The  learned  Judge  held  that  the  plaintiff  was  not  enti- Held,  that  as 

^«   •  ^  ^1      -I  J.    1     ^  1  ^1         .1  the  defendant 

.fled  to  recover,  as  the  defendant  had  received  no  money  bad  not  re- 
the  plaintifl^s  use.    If  there  was  any  money  received  or  monej^s^^ 
the  defendant,  it  was  for  Messrs.  Campbell^  use.  no?&\)^to^ 
Verdict  for  the  defendant.  ^^^J^ 

Amone  J  had 
.   and  receiyed» 


**•  CASES  IN  HILARY  TEEM 

1862.       A  rule  nisi  for  a  Dew  trial  having  been  obtained  on  tl 
  ground  of  misdirection  ; 

against  Jockj  in  person,  shewed  cause  in  Michadmas  term  \9JS 
Jack.  If  the  defendant  has  acted  contrary  to  his  instructions,  b 
may  be  liable  to  a  special  action  on  the  case,  but  not  to  a 
action  for  money  had  and  received.  No  money  ever  can 
to  his  hands.  The  plaintiff  says,  ^*  I  did  not  get  mone 
which  I  ought  to  have  got,  because  the  defendant  di 
*<not  do  as  I  directed  him."  Money  had  and  receive 
will  not  lie  under  such  circumstances.  The  money  mui 
be  received  by  the  defendant  or  his  agent ;  here  the  defei 
dant  was  the  agent  of  Messrs.  Campbells.  Tennant  i 
Mackintosh  (a);  Lee  v.  Merritt  (b);  Duucan  v.  SJcij 
with  (c). 

8.  i?.  Thomson^  contra,  (Hving  a  receipt  for  money 
an  admission  that  the  money  has  been  i-eceived,  and  esto] 
the  defendant  from  saying  he  did  not  receive  it.  Lua 
V.  Jones  (d).  When  this  demand  was  placed  in  defei 
dant's  hands  to  collect,  it  was  to  be  collected  as  a  monc 
matter.  Defendant  had  not  paid  the  money  over  1 
Campbells  when  his  authority  was  revoked.  [Parker,  • 
In  Gingell  v.  Parkins  (e),  it  was  held  that  the  aIlowan< 
of  a  sum  of  money  in  the  settlement  of  accounts,  amount< 
to  payment.]  It  is  not  necessaiy  to  shew  that  defenda 
actually  received  the  money.  What  the  defendant  di 
was  equivalent  to  the  receipt  of  money.  Hunter  v.  Wd 
(/);  Spratt  v.  Hobhouse  (g). 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Coui 
Assuming  that  ^eil  had  revoked  the  authority  original 
given  by  him  to  Jack,  to  appropriate  the  amount  due  fro 
the  trustees  of  Crane  and  Bovey  to  Neil,  in  liquidatii 
the  debt  due  from  Neil  to  the  Campbells  (which  is  wh 
Jack  has  really  done),  the  case  is  merely  this :  that  Ni 

(a)  4     <fc  ^.  504.  (6)  8  q.  B.  820. 

(c)  2  Camp.  68.  (<?)  6  949. 

(«)  4  Exeh.  m  (/)  1  Stark.  224.  ig)  4  Bing,  178. 


employ 
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employed  Jack  as  an  attorney  to  recover  a  debt  due  to  him  1862. 

from  the  trustees ;  that  Jack  never  received  the  amount  of   

that  debt  in  money,  though  he  gave  a  receipt  for  it,  but  agaiti^ 
arranged  the  debt  by  allowing  the  amount  in  the  transfer  Jack. 
of  a  mortgage  by  the  trustees  of  Oram  and  Bovey  to  the 
Campbells^  who  were  creditors  of  JV«7,  it  does  not  ueces- 
aarily  follow,  that  Jack  is  liable  to  ^eil  for  the  full  amount 
as  monoy  had  and  received  by  him  to  the  use  of  JVeiL 
Nor  is  it  necessary  to  consider  whether  the  claim  of  the 
CampbeUs  against  JfeU  can  be  enforced  against  the  latter, 
after  what  has  taken  place. 

Jack  has  certainly  not  received  any  cash  from  the  trus- 
tees of  Crane  and  Bovey^  nor  anything  like  money's 
worth  to  him ;  indeed,  he  has  received  nothing  at  all.  The 
case  does  not  come  within  the  principles  of  the  action  for 
money  had  and  received,  viz.  that  the  defendant  has 
received  money,  or  something  which  he  received  as 
money.  In  this  case,  whatever  benefit  has  been  received 
was  received  by  the  Campbells ^  not  by  Jack;  and  although 
Jodc  gave  a  receipt  for  the  amount,  that  is  not  conclimve 
^idence  of  the  actual  receipt  of  money,  but  may  be 
explained,  and  when  explained  by  the  evidence  of  what 
really  took  place,  it  is  clear  that  Ja^h  did  not  actually 
receive  money  or  money's  worth.  Even  supposing  that 
NtU  has  a  remedy  against  Ja^h  for  his  unauthorized 
vraDgement  of  the  debt  due  from  the  trustees  of  Crane 
tnd  Bovey  to  Neil  (which  we  are  not  to  be  considered  as 
deciding  one  way  or  the  other),  under  the  circumstances 
of  this  case  it  cannot  be  said  that  the  exact  amount  of 
that  debt  must  be  the  measure  of  the  damage  sustained  by 
JSftH  (which  would  seem  to  be  the  principle  of  the  action 
for  money  had  and  received) .  Neil  may  have  sustained 
dttaage  by  having  that  amount  appropriated  to  the  pay- 
Qtent  of  his  just  debt  to  the  Campbells  instead  of  having 
it  placed  at  his  own  disposal,  but  it  by  no  means  follows 
^t  he  has  thereby  sustained  damage  to  the  full  amount 
of  the  sum  so  appropriated. 

Rule  discharged. 


CASES  IN  HILARY  TERM 


DESBRISAY  offainst  LIVINGSTONE. 
AnaiiidaTit    TT    B.  ROBINSON  moved  on  a  former  da3 

stating  that  I— I 

thej^ntiff    JL  JL  •  term,  for  judgment  as  in  case  of  a  non 

tryon^im^^  not  proceeding  to  trial  pursuant  to  notice,  at  tbe  1 
tant  business, 
expecting  to  Circuit. 

toittStriS?®  Eraser,  contra,  produced  the  affidavits  of  the 
bie  to"o"so"te  attorney,  by  which  it  appeared  that  tl 

not  a  sufficient  j,tood  for  trial  at  the  last  September  circuit  for  the 
answer  to  a  ,  ,    ,        ,  , 

Sdgment'as  that  it  was  not  reached,  and  stood  ove 

in  case  of  a    adjourned  circuit;  that  the  plaintiff  was  a  mate 
affidavit     *  necessary  witness,  and  was  in  attendance  up  to  the  j 
the  circum?   ment,  soon  after  which,  he  was  obliged  to  leave  R\ 
pre^ntedhte  ^^"^         I7mVed  States  on  important  business; 
de?toat*Sie'^"  expected  to  return  in  time  for  the  adjourned  cin 

Court maj  was  unable  to  do  so;  and  in  consequence  of  his  j 
iudgewhether    ,        ,  •    i  ,  .  i  ^ 

his  absence    when  the  cause  was  reached,  his  attorney  had  to  w 
^wterettie'  the  record ;  that  the  plaintiff  intended  and  would 
drawn  hicon^p&i*cd  to  go  to  trial  at  the  next  circuit,  and  had  ini 
Se  aiSen^'of  1^^®  attorney  to  give  a  peremptory  undertaking 
who^^tf  be  [Ritchie,  J.  The  payment  of  the  costs  of 

a  witness  in  no  remuneration  for  a  party  who  comes  down  r 
the  cause,  a  t      j  t 

more  particu-  for  trial.  A  party  cannot  control  the  absence  o1 
lar  statement 

of  the  circum- ness ;  but  the  plaintiff  could  control  his  own  actioi 

caused  his  ab-  should  not  have  kept  the  case  on  the  docket.] 

8enoe,i8nece»-  ri..   

Bary,than  Cur.  adv. 

where  the  de- 
fault is  caused 

o?MhW*°^    Carter,  C.  J. ,  now  delivered  the  judgment  of  th< 
pirty-         The  excuse  alleged  for  not  proceeding  to  trial  in  t 
is  the  absence  of  the  plaintiff  himself,  who  is  state 
a  material  witness,  and  is  thus  set  out  in  the  p 
affidavit  that  he  "  had  to  leave  Richihucto  on  im 
business  soon  after  the  circuit,  and  expected  tc 
**  in  time  for  the  adjourned  Court ;  that  he  was  unal 
80 y  and  in  consequence  his  attorney  had  to  withd 
**  cause  when  it  was  reached." 
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There  is  a  manifest  distinction  between  the  case  where  1862. 

;he  plaintilSf  is  himself  the  witness,  and  where  it  is  some   

chird  party.  As  a  general  rule,  the  plaintiff  can  control  agaimt 
his  own  movements,  while  he  cannot  control  those  of  other  i-iviNGBToinB 
witnesses.  Where  it  appears  that  the  absence  of  the  plain- 
tiff is  caused  by  unexpected  circumstances  which  he  could 
not  avoid  or  control,  that  might  be  sufficient  ground  for 
discharging  a  rule  for  judgment  qiuisi  nonsuit,  on  the 
usual  terms;  but  where,  as  in  this  case,  the  plaintiff 
Tolnntarily  goes  away,  and  merely  states  his  inability  to 
return  in  time  for  the  trial,  without  shewing,  or  stating 
soy  circumstances  which  caused  that  inability,  we  do  not 
think  that  is  a  sufficient  excuse.  The  statement  is  very 
Tsgue,  where  vagueness  is  wholly  unnecessary;  and  all 
tike  circumstances  from  which  the  plaintiff  draws  his  own 
conclusion  of  inability,  were  within  his  own  knowledge, 
tod  should  have  been  stated,  in  order  that  the  Court  may 
jodge,  whether  that  conclusion  of  inability  was  justified. 

We  are  quite  aware  that  in  the  decisions  of  this  Court, 
following  the  English  decisions,  a  very  slight  excuse  has 
been  held  sufficient  with  a  peremptory  undertaking,  on 
the  first  default ;  but  we  think  a  clear  distinction  must  be 
Bade  between  those  cases,  and  one  where  the  plaintiff 
Umself  is  the  only  witness  whose  absence  is  alleged  as  the 
excuse. 

Motion  granted » 


CASES  IN  HILARY  TERM 


1862. 


THE  QUEEN  against  TAYLOR. 

The  ri^buo  TNFORMATION  of  intrusion,  tried  before  Carter 
tween  Wgh^  JL  at  the  Kent  circuit  in  November  last.  The  in 
markiuanav-tion  contained  two  counts,  but  the  case  turned  wh( 
SSngtothe  the  first  count,  which  charged  the  defendant  with  tr 
SS'Sil^n"  and  intrusion  on  Crown  land  between  high  and  low 
S2S2i?aSd*"  '"ark ;  and  stated  that  the  land  was  situated  b< 
S*ifwmation^"*®^  lands,  on  either  side  of  the  Richibucto  Rive 

ofintraslon  ting  out  the  boundaries.  There  was  no  alleo:at 
against  a  per-  ,  °  ^,  ■ 

son  for  erect-  damages.    Plea,  not  guilty. 

thfwon.*'^Tiie    It  appeared  that  about  two  years  before  the  tri 

not^g^^pas'ad^fsQdant  had  built  a  blacksmith's  shop  on  the  si 

pubUc^i^tof^^®  Richibucto  River,  between  high  and  low  water 

orerSepiace  P^^^ious  to  which,  the  land  had  never  been  occ 

-w^^i'^The  Chief-Justice  told  the  jury  that  the  legal  right 

been  placed  soil  of  all  ungranted  land  was  in  the  Crown  :  this 
there  in  the       .  ® 

exercise  of  any  give  the  Crown  a  constructive  possession,  which  wa: 
^"o^c^^whe- cieut  to  maintain  this  suit.    That  although,  whc 
can^d^coy-  shore  was  covered  with  the  tide,  the  public  would 
Sey'iSe'a?   right  to  use  it  as  a  highway  or  for  a  fishery,  no  pers< 
inSMraStton.  *  "S'^^      build  a  shop  on  the  ground  ;  and  therefo 
Crown  had  a  right  to  recover  for  the  act  complain 
which  was  not  justified  by  'the  exercise  of  any  pri 
which  the  defendant  as  one  of  the  public  might  hav 
the  land.    Verdict  for  the  Crown  ;  damages,  £5. 

On  a  former  day  in  this  term,  Johnson^  Q.  C,  i 
for  a  new  trial.  An  information  for  intrusion  will 
in  this  case.  It  is  like  the  action  of  trespass  qucere 
sum  f  regit  J  where  the  plaintiff  must  have  the  posse 
here,  the  possession  was  in  the  public.  If  a  man 
the  soil  over  which  a  highway  passes,  ho  cannot  mi 
trespass  for  building  a  fence  across  such  highway, 
remedy  here  is  by  abatement  of  the  nuisance,  or  by 
ment.    [Parker,  J.,  cited  Ilex  v.  Lord  Grosvenor 

(a)  2  Sark.  511. 
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The  land  between  high  and  low  water  mark  is  a  highway,  1862. 

both  when  it  is  covered  with  water  and  when  it  is  dry.   

There  clearly  can  be  no  possession  in  the  Crown  when  the  agmntt 
tide  is  up,  and  when  the  public  have  the  undoubted  right  Taylor. 
over  it,  and  consequently  the  Crown  can  have  no  posses- 
sion, for  it  cannot  be  in,  and  out  of  possession  alternately 
every  six  hours,  when  the  tide  is  out.    [RrrcHiE,  J. 
Has  it  ever  been  contended  that  if  a  party  has  a  grant  of 
the  land  between  high  and  low  water  mark,  that  he  cannot 
bnild  a  wharf  upon  it  if  he  does  not  interfere  with  the 
right  of  the  public?]    This  is  the  first  case  where  an 
information  has  been  filed  for  trespass  and  intrusion  in  a 
Mvigable  river.    Chit.  Prtr.  Or.  332,  333.    The  circum- 
stances of  this  country  require  that  the  space  between  high 
and  low  water  mark  should  be  a  highway ;  the  lumbering 
and  fishing  business  of  the  country  could  not  be  carried  on 
without  it.  [Ritchie,  J.  Whether  the  erection  is  beneficial 
or  not  to  the  public,  is  not  the  question.    Rex  v.  Ward 
(a).  The  question  is,  whether  a  navigable  river  has  been 
obstructed.]    The  question  is  not  whether  the  defendant 
is  wrong,  but  whether  the  Crown  is  right  in  the  proceed- 
ing it  has  taken.    The  proper  remedy  is  by  indictment, 
or  the  nuisance  may  bo  abated.    AngelVs  Tide  Water, 
18, 19.    [Parkeb,  J.    The  Crown  is  not  punishing  the 
defendant:  it  is  merely  getting  possession  of  its  land. 
What  has  the  defendant  to  say  against  the  right  of  the 
Crown?]    The  abuttals  should  have  been  proved  as  de- 
scribed, viz.  bounded  on  both  sides  by  granted  lands,  for, 
constat f  but  the  grant  covers  this  very  piece  of  land. 
[Pabkeb,  J.    For  the  purposes  of  this  case,  the  Crown 
admits  that  the  land  on  both  sides  is  granted.]    There  is 
no  allegation  of  damages  in  the  first  count,  and  therefore 
damages  cannot  be  recovered. 

D.  8.  Kerr,  for  Crown.  We  care  nothing  about  the 
damages:  they  will  be  abandoned  if  there  is  any  doubt 
Jboot  it. 

Cur.  adv.  vuU. 

PABKERy 
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1862.       Pabkeb,  J.,  now  delivered  the  judgment  of  the  Court. 

  We  see  no  ground  whatever  for  a  rule  in  this  ease,  the  Atbos- 

agt^nst  ney-General  agreeing  to  relinquish  the  damages,  as  to  whidi 
Tatlor.  there  might  be  some  doubt  in  reference  to  the  particoUu 
count  on  which  the  verdict  proceeds.  The  defendant  hai 
had  the  benefit  of  taking  this  case  to  the  jury  on  the  gen- 
eral issue,  which  he  could  not  have  done  had  the  Attorney 
General  insisted  on  the  strict  Crown  right,  as  the  case  k 
clearly  not  within  the  Statute  of  21  James  /,  c.  14.  Thew 
was  nothing  in  the  evidence  to  rebut  the  presumption  d 
the  title  of  the  Crown  to  the  land  lying  between  the  ordi- 
nary high  and  low  water  marks ;  and  the  defendant  cooU 
not  set  up  the  public  right  of  navigation  as  available  to 
him  against  the  right  of  the  Crown,  his  building  not  being 
in  exercise  of  the  public  right,  but  adverse  to  it.  Nor 
was  the  defendant  the  riparian  proprietor  of  the  laul 
bounded  by  the  high-water  mark  (if  that  would  make  i 
dijSfercnce),  but  appears  to  have  intruded  on  the  land 
without  any  pretence  of  right  or  title  whatever. 

Rule  refused. 


SCHOHL  affainst  KAY. 

Where J^oQ  fjlRESPASS  for  assault  and  battery.  Plea,  "No! 
sauit  and  bat-  guilty,"  with  a  notice  of  son  assault  demesne. 
SS'thS^i^  At  the  trial  before  Carter,  C.  J.,  at  the  last  WeHfMf 
ff'^^ova  ^^^^  circuit,  it  appeared  that  the  defendant  struck  tU 
"•^^^"ao-  Plaintiff  a  heavy  blow  with  a  cane,  knocking  him  dowilt 
S!efl^o?iJk-  making  a  wound  on  his  forehead,  two  inches  in  lengli 
*5a?  ?i^T*"^  eighths  of  an  inch  deep.  Dr.  Jonah,  a  physiciflSi 
4,  the  piaintifr  one  of  the  plaintijQf's  witnesses,  stated  that  the  plaiotif 
suited,  unless  remained  insensible  for  several  minutes,  and  that  he  (tb 
hM  been  pros- doctor)  had  some  apprehensions  that  the  plaintiff  wdik 
ecuu^forthe       ^^^^       ^^^^^  plaintiff  swore  that  the  wouni 

healed  up  in  about  a  fortnight,  but  that  in  consequence  o 
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18  unable  to  work  for  four  weeks.    Leave  was  1862. 

1  to  the  defendant  to  move  to  enter  a  nonsuit,  on   

md  that  the  evidence  shewed  that  the  defendant  againH 
imitted  grievous  bodily  harm  upon  the  plaintiff,  ^r. 
eing  a  felony  by  the  Rev.  Stat.  c.  149,  §  15,  no 
ion  would  lie,  till  the  defendant  had  been  prose- 
r  the  felony.    Verdict  for  the  plaintiff  for  £45. 
ichadma^  term  last,  A.  22.  Wetmore  obtained  a 
for  a  nonsuit  on  the  point  reserved  :  citing  Pease 
'oon  (a) . 

,  Attorney-General,  now  shewed  cause.  The  de- 
lat  the  assault  amounted  to  a  felony,  should  have 
«ded  specially.  While  v.  Spettigue  (6).  [Rrr- 
K  your  position  is  correct,  you  would  oblige 
idant  to  admit  by  his  plea,  that  he  has  committed 
•  If  it  could  be  pleaded,  it  would  have  to  be 
in  abatement.]  It  did  not  appear  that  there  was 
ion  to  apprehend  that  the  plaintiff's  life  was  in 
which  was  necessary  in  order  to  make  the  assault 
to  grievous  bodily  harm,  under  1  Rev.  Stat.  c. 
.  [WiLMOT,  J.  The  first  and  last  parts  of  that 
pply  to  this  case.  Read  the  definition  of  griev- 
►dily  harm":  it  says  **  any  bodily  harm  whereby 
rson  to  whom  it  is  caused,  is  during  twenty  days 
least,  in  bodily  pain,  diseased,  or  unable  to  follow 
inary  calling  or  pursuits'*  (c).  [Caktek,  C.  J. 
ig  to  your  construction  of  the  Act,  there  must  be 
)  life  in  every  case,  to  constitute  grievous  bodily 
EbrcHiB,  J.,  referred  to  Crosby  v.  Leng  (rf).] 
e  does  not  answer  the  point  about  the  pleading. 
,  C.  J.  I  do  not  think  there  is  any  doubt  about 
:  your  own  evidence  shewed  you  out  of  Court. 
,  J.  The  reason  of  the  law  requires  that  public 
hould  be  satisfied  before  a  civil  action  can  be 
)d  :  that  the  civil  remedy  is  suspended  until  pub- 

;)  1  Kerr,  111.  (6)  18  M.&W.m. 

KHninion  Stat  82  A  38  Vict.  c.  20,  relatiiig  to  ofllBnces  againit  the 
I  Bot  define  tke  meaning  of  the  words  grievouB  bodily  harm." 
(d)  ViE<ut,4f». 

2  Uc 
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1862.    lie  justice  has  been  satisfied  by  a  crimiDal  proseca 
g^^^    RiTcmE,  J.    In  Girmon  v.  Woodfull  (a),  which  wi 
against    action  of  trover  for  a  horse  which  had  been  stolen 
Kat.     the  plaintiff,  Best,  C.  J.,  puts  it  thus :  **  If  I  was  to 
that  this  action  could  be  maintained  under  such  dn 
'^stanees,  we  should  have  no  more  criminal  proi 
*«tions."] 

A,  It.  Wetmorej  contra^  was  not  heard. 
Pel'  Curiam.  —  The  plaintiff's  own  evidence  shi 
that  he  had  no  right  to  bring  this  action. 

Rule  absolute  (a 

(a)  2C.dP.  41. 

(b)  See  WeUs  t.  Abrahams.  L,  B.  7  Q.  B.  064,  where,  on  a  reriew 
Uie  authorities,  it  was  held  that  in  such  a  case  as  the  abere,  the  Ja<lfB  1 
authority  to  nonsuit  the  plaintiff,  but  is  bound  to  try  the  issues  on  the  p 


CASHMAN  against  THE  LONDON  AND  LIVl 
POOL  FIRE  INSURANCE  COMPANY. 

JSrarance^o?  TP\-^^T  *  poHcy  of  insurance  on  a  framed  builc 
buildings  and  I  7  two  other  buildings  attached  thereto,  and  mere 
one^^(^n-dise  in  the  framed  building;  tried  before  Ititch%e\i 
^Ucy*d^*^^  the  last  St.  John  circuit.  One  of  the  principal  groaD< 
^TCMsholIiV  defence  was,  that  there  was  fraud  and  false  swearing  b; 
ove^Mge  ^'  plaintiff  in  his  preliminary  proof,  as  to  the  quantity  and  i 
g^Ci^sww-of  the  goods  destroyed.  The  tenth  condition  of  the  p 
ant  should  for- provided  that  in  case  of  a  loss,  the  insured  should  f 
under  the  poi-  with  give  notice  thereof  to  the  Company,  and  should  w 
tSii^fcon^  fifteen  days  after  the  fire  happened,  deliver  to  the  S 
Spe*an"tSat  ^^s,  Secretary,  or  Agent  of  the  Company,  as  accurate 
particular  account  of  the  loss,  as  the  nature  of  the 

swearing  in 

reference  to  the  goods,  he  could  not  recover  any  part  of  the  insurance. 

The  mere  fact  that  defendants  did  not  require  further  preliminary  proof,  as  ther 
under  the  policy,  have  done,  will  not  prevent  them  availing  themselves  of  the  ol^{e«» 
there  has  been  nise  swearing. 

The  flust  of  the  defendantr  agent  having  given  evidence  befbre  a  Magistrate,  on  an 
tigatton  as  to  the  origin  of  the  lire,  held  under  the  Act  21  Vict,  c  48,  is  no  tTidem 
wmer  of  objection. 
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admit  of,  and  should  verify  the  same  by  declaration  1862. 
rmation  before  a  Justice  of  the  Peace,  and  should 


le  such  other  evidence,  as  the  Directors  might  rea-  against 
f  require ;  until  which  was  done  the  loss  was  not  toL-ALrv^pooL 
1.  And  if  there  appear  any  fraud  or  false  decla*^^^^'^' 
B,  or  if  the  fire  shall  have  happened  by  the  procure-* 
t  or  wilful  act,  oceans,  or  connivance  of  the  insured 
aimants,  he,  she,  or  they  shall  be  excluded  from  all 
•fit  under  the  policy ;  .  •  .  and  if  there  appear 
e  any  fraud,  overcharge,  or  imposition,  or  any  false 
iriog,  the  claimant  shall  forfeit  all  claim  to  payment 
drtue  of  this  policy."  The  property  insured  was 
jred  by  fire,  on  the  28d  October^  I860,  and  the  plain- 
nished  the  Company's  Agent  with  preliminary  proof 
loss,  as  provided  for  in  the  tenth  condition  of  the 
.  No  further  proof  was  required  by  the  Company* 
^fendants  gave  evidence  that  the  plaintiflf,  in  his  pre- 
ry  proof,  had  been  guilty  of  false  statements  as  to 
antity  and  value  of  the  goods  destroyed,  and  it  was 
ded  that  under  the  tenth  condition,  the  whole  policy 
e  vitiated  thereby,  It  appeared  that  at  an  investi-< 
into  the  origin  of  the  fire,  held  before  the  Police 
trate,  under  the  Act  21  Vict.  c.  48,  the  Agent  of  the 
my  attended  and  gave  evidei^ce,  There  was  a  goo^ 
f  conflicting  1;estimony  in  the  case,  as  to  the  value 
property  destroyed,  and  other  matters.  As  to  the 
I  false  statements  of  the  value,  the  learned  Judge 
id  the  jury,  that  if  in  the  statements  as  to  the  yalu^ 
goods,  the  plaintiff  had  been  guilty  of  fraud,  or  had 
y  made  false  declarations,  be  would  be  excluded 
ecdvering  any  part  of  the  insurance,  either  on  the 
igs  or  the  goods,  Verdict  for  the  defbndants. 
9'  Rerry  on  a  former  day  in  this  term,  moved  for  a 
Isi  for  a  new  trial,  on  the  ground  of  misdirection  in 
ostraction  of  the  tenth  condition  of  the  policy. 
Conditions  which  forfeit  estates,  are  to  be  con- 
strictly.  The  true  construction  of  the  policy, 
lug  to  its  intent  and  meaning,  is  that  the  different 
ties  insured,  are  to  be  treated  respectively  and  dis- 

tributivelv 
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1862.    tributiyely ;  and  any  fraud,  false  affirmation ,  or  oyerchaig 

  forfeits  only  the  particular  article  to  which  the  false  affii 

^ag€UnM^  ma*ion  relates  :  thus,  false  swearing  as  to  the  goods,  wil 
Ljfcliv^wLnot  forfeit  the  policy  as  to  the  buildings.  The  good 
'  are  insured  under  the  fourth  clause  of  the  policy,  unde 
which  only,  the  plaintiff  can  claim  to  recover  for  them 
and  if  there  is  false  swearing  as  to  the  goods,  that  is ; 
forfeiture  under  the  fourth  clause,  but  not  under  any  o 
the  others. 

2d.  If  there  were  overcharges  and  misstatements  io  th< 
preliminary  proof,  they  were  not  such  as  to  amount  U. 
fraud  or  false  swearing,  so  as  to  work  a  forfeiture  of  the 
policy.  Fraud  is  a  general  and  vague  term.  Fraud 
without  injury,  and  which  hurts  no  one,  is  not  actionable. 
Pasley  v.  Freeman  (a).  The  stipulations  in  the  policy 
should  be  construed  reasonably  in  respect  to  the  subject* 
matter,  and  not  merely  literally.  Phill.  Ins.  §  872 ;  8ha» 
v.  Rohherda  {b);  Pirn  v.  Reid  (c). 

3d.  If  there  was  fraud  and  false  swearing,  the  defen* 
dants,  by  neglecting  to  demand  further  proof,  under  tie 
tenth  condition  of  the  policy,  have  put  it  out  of  thflir 
power  to  take  the  objection.  Phill.  Ins.  §  889,  904. 
If  they  do  not  perform  their  own  conditions,  they  are  not 
in  a  position  to  take  advantage  of  the  plaintiff's  non-pe^ 
formance  of  those  on  his  part. 

4th.  Whatever  defects  there  were  in  the  preliminaiy 
proof,  were  waived  by  the  defendants.  Ghreenl.  Ev.  §  197, 
The  fact  of  the  defendants'  agent  giving  evidence  befoio 
the  Police  Magistrate,  on  the  investigation  into  the  cauie 
of  the  fire,  was  a  waiver. 

5th.  The  learned  Judge  argued  the  case  to  the  jioj 
throughout.  He  gave  too  much  weight  to  circumstanoes 
calculated  to  prejudice  the  plaintiff,  and  too  little  to  otheis 
in  his  favor;  and  some  circumstances  in  the  plaintiff*! 
favor,  he  omitted  altogether  to  bring  to  the  notice  of  tiM 
jury. 

Cur.  adv.  vuU. 

(a)  sr.  22. 51.  {b)^A.dbB.1b.  {c)%M.4t0.h 


Cabtbe« 
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Carter,  C.  J, ,  now  delivered  the  judgment  of  the  Court.  1862. 

Sl  motion  was  made  for  a  new  trial,  principally  for  the   

dleged  misdirection  of  the  learned  Judge  at  the  trial,  agafmt 

One  mJiin  point  of  such  misdirection,  was  that  this  policy,  L-ALiVpool 

FiRB  Ins.  Co. 

including  an  insurance  on  a  framed  building,  and  two 
other  buildings  attached  thereto,  and  also  on. merchandise 
contained  in  the  first-mentioned  building ;  and  one  defence 
Telied  on  being  fraud  and  false  declaration,  overcharge, 
and  imposition  in  the  statements  made  by  the  plaintiff,  as 
to  the  goods  lost  by  him  in  consequence  of  the  fire,  the 
learned  Judge  told  the  jury  that  if  in  the  statements  as  to 
the  goods,  the  plaintiff  had  been  guilty  of  fraud,  or  had 
wilfully  made  false  declarations,  he  would  be  eitcluded  from 
teooYering  any  part  of  the  insurance  either  on  the  buildings 
or  the  goods.  It  was  contended  that  as  these  statements 
only  referred  to  the  goods,  such  false  statements  could  only 
iffect  the  claim  for  the  amount  insured  on  the  goods,  and 
that  the  contract  was  divisible  for  this  purpose.  There  is 
hot  one  contract,  and  in  that  one  contract  the  tenth  condi- 
tion is  incorporated.  No  authority  was  cited  on  this  point, 
iod  we  think  it  cannot  be  supported.  The  import  of  this 
condition  is,  in  specific  terms,  to  do  that,  as  to  matters 
vising  after  the  contract  is  completed,  which  the  law  does 
generally,  \nih  respect  to  all  contracts  in  their  formation, 
t.  e.  that  fraud  vitiates  the  contract  ah  initio  and  in  toto. 
If  there  were  £alse  statements  wilfully  made  by  the  plain- 
tiff, as  to  the  amount  and  value  of  the  goods,  and  he  were 
to  recover  the  amounts  insured  on  the  buildings,  there 
would,  in  the  words  of  the  tenth  condition,  have  appeared 
fraud  and  false  declaration,"  and  yet  the  plaintiff  would 
not  have  been  excluded  from  all  benefit  under  the  policy, 
ttd  would  have  derived  benefit  under  it. 
The  mere  statement  of  another  objection,  that  the  defen- 

Pald  not  avail  themselves  of  false  statements  in  the 
ary  proof,  under  the  tenth  condition,  unless  they 
led  themselves  of  the  privilege  reserved  to  them 
condition,  of  requiring  additional  proof,  is  its 
t  answer. 
0  not  think  that  the  mere  fact  of  the  agent  of  the 
insnraiic^ 
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1862.    insurance  company  having  given  evidence,  as  he  was  bo 

  to  do,  on  the  investigation  as  to  the  origin  of  the  fire,  ii 

agafnst    t^ted  by  the  Police  Magistrate  under  the  21  Vict.  c. 
l^^Uvj?^  would  ajSford  any  evidence  of  a  waiver  by  the  Compai\i 
'any  objection  to  the  payment  of  the  insurance,  opei 
them  under  the  condition  of  the  policy,  nor  do  we  see 
other  evidence  of  such  waiver. 

Another  alleged  misdirection  was,  that  the  leai 
Judge  argued  the  case  to  the  jury  throughout;  gave 
much  weight  to  circumstances  calculated  to  prejudice 
plaintiff,  and  too  little  to  circumstances  in  his  fa 
and  omitted  other  circumstances  favorable  to  him. 
cannot  see  the  slightest  ground  for  this  somewhat  i 
ous  imputation  on  the  propriety  of  the  Judge's  cha 
We  think  that  in  submitting  the  case  to  the  jury, 
learned  Judge  confined  himself  strictly  within  the  Ui 
of  bis  duty,  in  pointing  out  to  them  the  leading  contra 
lions  in  dilSerent  parts  of  the  evidence ;  cautiously  absl 
ing  from  expressing  his  own  opinion  on  the  facts  of 
case,  or  in  the  least  withdrawing  from  the  jury,  the  q 
tions  proper  for  their  determination. 

Being  of  opinion,  then,  that  the  learned  Judge  was  r 
in  the  law  he  laid  down,  and  in  the  manner  in  whicli 
submitted  the  questions  of  fact  to  the  jury,  we  think 
though  there  were  many  material  contradictions  in 
testimony,  we  cannot  say  the  jury  were  not  perfectly 
tified  in  the  conclusion  they  came  to ;  and  we  do  not 
ourselves  warranted,  under  such  circumstances,  in 
turbing  the  verdict. 

Rule  refu8e< 


In  the  Twentt-Futh  Yeab  op  VICTORIA, 
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1862. 


Ex  Pabte  HAINES. 

THIS  was  an  appIicatioD  for  the  discharge  of  ^^^^OTstody  ofthe 
W.  Haines  J  from  the  gaol  limits  of  the  County  ofsheri/of 

jrcfk.  a  OS.  to.,  et> 

Haines  had  been  rendered  by  his  bail,  to  the  Carletancaautfot 
Oounty  gaol,  on  a  ca.  sa.  execution,  and  made  an  applica-wutlim^aiw 
^ioQ  for  support,  under  the  Insolvent  Confined  Debtors' ^^^J^.^^|^ 
Act,  1  Rev.  8tai.  c.  124,  which  was  refused  on  the  ISth^SSfSdSiS!! 
Nwfmber  last.    Being  afterwards  allowed  to  go  at  large,  J^^jSi^J^ 
by  one  JSkme,  in  whose  custody  he  was  at  Woodstock^  he  ^tsMof 

.     ^    ■/  .  .        ,  ,   ,  For*.  wlK) 

came  to  Iredericton,  where  he  was  an*ested  for  an  escape,  g^^^^® 
under  a  warrant  issued  .by  order  of  Mr.  Justice  TFi7mo^,  that ulelhiBr- 
tod  thereupon  gave  a  limit  bond  to  the  Sheriff  of  York  to^e^a]^ 
Ceuntjr,  and  went  on  the  limits.  pSj'iJJu^ 

Needham  for  the  applicant.    Haines  was  improperly  ^g^^i^^ 
arrested  tinder  the  warrant.   If  he  had  escaped  on  '^^^^SSotSS?* 
process,  he  might  be  retaken,  but  he  could  not  be  retaken  yide  the 
iner  a  roluntary  escape  on  execution.     [RircmE,  J.  nui^ortoeu 
What  right  had  tiie  Sheriff  of  York  to  take  a  limit  bond?boid. 
BB^bies  was  not  in  custody,  under  a  ca.  sa. ;  he  was  a  pris- 
oner under  the  warrant,  and  the  Act  (1  Rev.  Stat.  c.  124) 
does  not  apply  to  such  case.    Pabkeb,  J.    To  whom 
toold  the  bond  be  assigned?   Cabteb,  C.  J.   The  war- 
iinfc  is  to  arrest  him  as  an  escaped  prisoner,  and  to  confine 
1^,  without  bail  or  mainprize.]    Then  I  apply  to  have 
Hie  limit  bond  cancelled,  or  to  set  aside  the  Judge's  war- 
lutt.  [ttiTOHia,  J.   You  must  try  that  out  at  law,  not 
^asammary  application.    Why  should  we  interfere  in  a 
tu&mary  manner,  the  man  being  at  large?    You  must 
pt  yourself  into  trouble,  before  you  can  apply  for  relief.] 
iV  Ouriam.  Rule  refused  (a). 

An  escape  wamat  appears  to  haye  been  authorized  hj  Stat  1  Ann,  e. 
^  8ie  1  7W  (Sth  ed.),  288;  TonUin^  Law  Diet.  TiUe  Escape  Warrant.'^ 
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1862. 


Doe  on  the  demise  of  FALLS  against  JONES. 
d^Med  u£d7n  r|lHIS  was  a  special  case  stated  for  the  opinion  of  the 

ISae,  which        I  Pniirt 

Elisha  Andrews  died  in  1833,  seized  in  fee  of  certain 
payment  of  a  ' 

legacy,  and  real  estate  in  the  Town  of  Saint  Andrews^  leaving  a  wiU 
took  a  mort-  ,  . 

pee  from  ii,  whereby  he  demised  to  his  wife,  the  whole  control  aod 

himself  management  of  his  real  estate,  during  her  natural  life,  aod 
Im^.^n  death  gave  to  his  son,  Samuel  O.  Andrem^ 

tSmOTtol^*  brick  house  wherein  he  (testator)  resided  (being  the 
fSdwat^whr P'^^P®^^-'^  question),  subject  to  the  payment  of  certaia 
legacies,  which  he  directed  to  be  paid  within  eighteen 
continued^to  months  after  his  widow's  death.  -He  also  devised  another 
S8»,tfcpl£n- property  in  Water  Street,  Saint  Andrews^  to  his  s<Hii 
^^^^  Richard  M,  Andrews^  which  was  also  charged  with  cer- 
8?e  ilf^y*^  tain  legacies. 

S^^Sfc^    In  1836,  Samud  G.  Aiidrews  and  Bickard  M.  Am- 
jSeiS^tfiai  hto^^^*^^'  wishing  to  raise  money,  proposed  to  sell  the  TFSrier 
^^of  entoy  Street  property  to  the  lessor  of  the  plaintiff,  and  to  give 
the  execution  him  a  mortgage  on  the  brick  house  devised  to  Samud  O* 
gage,^imd  not  Andrews^  to  indemnify  him  {Falls)  against  the  legacies 
of  toe^eon!^**  charged  on  the  Water  Street  property.    The  conveyaaoe 
MS;e*d"4*Jj.*'was  made  to  the  lessor  of  the  plaintiff  by  Bichat^  M. 
^^^^^  ^'f^drews  and  the  widow  in  whom  the  life  estate  wii 
S!r^ent5?^yeara  ^^^^ed,  and  ou  the  8th  of  September,  183'S,  Samuel  G.  An- 
j^ore^action  drews  executed  a  mortgage  to  the  lessor  of  the  plaintiffy 
piidntiff'8  ^  of  the  brick  house,  to  indemnify  the  lessor  of  the  plaintiff 
bttfreJ"  Doe  against  the  legacies  charged  on  the  other  property.  Thii 
iz£n!^cfiL  mortgage  recited  the  facts  of  the  legacies  being  chargeable 
tinguished.)       ^j^^  Water  Street  property,  and  that  it  was  given  to 
indemnify  Falls  against  being  compelled  to  pay  them; 
and  the  condition  was,  that  if  Samuel  G.  Andrews  paid  the 
legacies  and  produced  releases  from  the  legatees,  the 
mortgage  was  to  be  void.    The  widow  died  on  the  30lh 
June,  1839  ;  and  in  1840  Samuel  G.  Andrews  conveyed  the 
brick  house  to  the  defendant,  who  went  into  immediate 

possessioo^ 
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BseBsion,  and  continued  in  possession  np  to  the  time  1862. 
8  action  was  brought,  the  26th  September^  I860,  A 
nt  time  prior  to  bringing  the  action,  a  suit  was  brought  falls 
equity,  hjDevebermd  wife  against  Fatts  and  the  exec-  ^^J^^f 
)r  of  Andrews  J  for  the  recoveiy  of  one  of  the  legacies  of 
5  payable  to  Mrs.  Dtvtber^  and  charged  on  the  prop- 
er devised  to  Richard  M.  Andrews^  and  FaUs  had  to 
|r  it.   The  question  for  the  opinion  of  the  Court  was, 
leo  the  plaintiff's  right  of  entry  under  the  mortgage 
Dmenced,  and  whether  he  was  barred  by  the  Statute  of 
Ditations. 

Fhe  case  was  argued  in  Michaelmaa  term  last  by  J.  W. 
mdkr  for  the  plaintiff.  The  legacy  on  the  Water 
«et  property  became  due  on  the  30th  December^  1840, 
the  expiration  of  eighteen  months  after  the  widow's 
Kth ;  and  as  the  action  was  brought  within  twenty  years 
ID  that  time,  it  is  not  barred  by  the  Statute.  The  mort- 
;e  was  giYen  as  an  indemnity,  and  Falls  was  not  bound 
bring  (lis  action,  until  he  was  injured  by  being  called 
m  to  pay  a  legacy.  Backhouse  y.  Banomi^  in  the 
use  of  Lords  (a),  decides  that  until  an  act  done  causes 
injiny  to  a  party,  he  has  no  cause  of  action,  and  that 
Statute  of  Limitations  does  not  begin  to  run  till  he  is 
ired.  That  is  just  the  present  case. 
namsofif  for  the  defendant.  There  being  no  proviso 
be  mortgage,  restraining  the  mortgagee's  right  of  entry, 
msequently  accrued  on  the  execution  of  the  mortgage 
1888,  and  his  right  was  barred  in  1856  as  against  the 
itgi^or  and  the  defendant  claiming  under  him,  though 
» as  against  the  widow.  JDoe  d.  Roylance  y.  Lightfbot 
\.  If  Andrews  had  mortgaged  his  remainder,  this 
¥tatm  would  not  have  arisen ;  but  he  undertakes  to 
■^pige  the  immediate  estate.  The  freehold  could  not 
^iQ  abeyance,  and  therefore  it  vested  immediately. 
kCkaiidfer,  in  reply,  contended  that  the  plaintiff's  right 
liBtoy  did  not  accrue  until  he  was  damnified.  [Parkeb, 
ft  Bmnd  (?.  Andrew^  right  to  the  property  accrued  on 


^^I.Cq$.WS\  lJmr.y.S.m.  {b)  8  ilf.     TF.  668. 
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1862.    his  mother's  death  in  1839.    Falls  has  the  same  right  t 

  AndreUfS  had ;  then  had  the  twenty  years  expired  bef 

%i£a^  he  brought  this  action?   Clearly  it  bad.    Cabteb,  C. 
^^^UJj    You  wish  to  postpone  the  right  of  entry  until  the  cot 
tion  of  the  mortgage  is  broken,  but  that  is  clearly  not  h 
We  have  no  doubt  about  the  matter  at  present,  but  i 
consider  it.] 

Cur.  adv.  vuU 

Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Coi 
Had  the  question  arising  in  this  case,  viz.  whether  twei 
years  possession  is  sufficient  under  the  Statute  of  Limi 
tions,  to  bar  the  title  of  the  lessor  of  the  plaintiff,  arii 
between  him  and  Samuel  G.  Andrews^  the  original  m« 
gagor,  the  case  of  Doe  d.  Chipman  v.  Devebei'  (a)  woi 
have  been  an  authority  to  shew  that  such  possession, 
between  those  parties,  would  bo  no  bar.  But  the  pres< 
case  is  not  between  the  mortgagee  and  mortgagor;  a 
there  is  nothing  here  to  shew  any  tenancy  at  will  betwe 
the  lessor  of  the  plaintiff  and  the  defendant,  by  expn 
contract,  or  by  any  implied  contract  arising  from  the  re 
tion  in  which  they  stand  to  each  other.  The  possess! 
of  the  defendant,  which  commenced  in  1840,  and  couti 
ued  for  more  than  twenty  years  before  the  commencemc 
of  the  suit,  will  therefore  prevail  to  bar  the  title  of  t 
lessor  of  the  plaintiff. 

It  is  to  be  regretted,  certainly,  that  from  circumstanc 
over  which  we  had  no  control,  one  of  the  Judges  by  wh( 
this  present  judgment  is  pronounced  could  take  no  part 
the  consideration  of  Doe  d.  Chipman  v.  Deveber^  in  whi 
a  question  was  raised;  which  can  hardly  be  said  to  ha 
been  expressly  decided  in  any  other  case  :  and  that  foi 
similar  reason,  viz.  affinity  to  one  of  the  parties,  we  ha 
been  deprived  of  the  benefit  of  my  brother  Ritchie's  opini 
in  the  present  case .  We  sincerely  hope  that  before  any  ott 
cases  come  before  the  Court,  in  which  the  same  or  simi 
questions  are  involved,  the  peculiar  relation  of  mortgage 
out  of  possession,  as  affected  by  the  law  of  limitatioi 

(a)  8Afleii,28. 

m 
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may  be  taken  into  consideration  by  the  Legislature.  1862. 

W^hetber  tbe  right  of  a  mortgagee  in  fee  and  his  assigns,   

to  enter  on  the  mortgaged  premises,  may  not  be  made  by    falls  * 
express  enactment,  co-extensive  in  point  of  time  with  the 
right  to  maintain  an  action  for  recovery  of  the  debt,  and 
imder  what  modifications,  may  be  worthy  of  serious  con- 
sideration.  It  is  evident  from  the  necessity  which  so  soon 
arose  for  the  Acts  8  William  IV,  c.  42,  §  3,  and  7  Wil- 
liam IV  And  1  Vict.  c.  28,  that  the  effect  of  the  change 
made  in  the  law  by  the  English  Statute  of  Limitations 
(from  which  our  Act  was  copied)  had  not  been  entirely 


We  can  find  no  reason  for  changing  the  opinion  we 
expressed  at  the  last  term,  although  we  have  carefully 
ooDsidered  the  case  submitted  to  us. 

Judgment  for  the  defendant. 


END  OP  fflLARY  TERM- 
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COY  against  YEOMANS.  ntkAprU. 

rpBIS  was  a  summary  actioD,  tried  before 
X  At  the  last  Qtieen's  County  circuit.    Verdict  for  the  granted  in  a 
Nimtiff.  Sonul^r*^ 
D.  S.  Kerr  now  moved  for  a  new  trial,  on  the  ground  ^^^.^q, 
t misdirection,  and  the  improper  rejection  of  eyidence.  £|2!oeim^ 
Pahkbr,  J.    How  can  you  move  for  a  new  trial  in  *^JJe^r^"* 
mninary  action?]    Where  the  case  goes  to  the  jury  wi*'*^'*®^'^*^ 
D the  facts,  the  provision  of  the  Statute,  that  the  verdict ^^mSdi*^ 
nil  be  final,  will  apply;  but  where  the  facts  are  kept 
id^  from  the  jury,  by  the  misdirection  of  the  Judge,  the 
MB  is  not  within  the  Statute.    [Parksr,  J.  Should  you 
othaye  tendered  a  bill  of  exceptions?   The  Legislature 
M  duwen,  in  these  actions,  to  run  all  the  risks  of  misdi*- 
Bdion,  by  declaring  that  the  finding  of  the  jury  shall  be 
ImL]  It  is  only  where  the  finding  of  the  jury  is  properf 
*  the  verdict  is  final.   The  case  is  to  be  tried  *^  accord- 
^  lag  to  the  rules  and  practice  of  the  Court,"  which  it  is 
I  if  the  Judge  misdirects.    Wetmare  v.  Levi  (a)  is  in 
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1862.    poiDt.    [RiTCHiEy  J.    That  case  was  not  tried  accordb 

  to  the  rules  and  practice  of  the  Court ;  because  the  ja 

against  ^^^^^  improperlj  summoued,  the  Sheriff  boii 

Tbomaks.  connected  with  one  of  the  parties.]  The  Legislature  fa 
declared  as  strongly  against  a  bill  of  exceptions  and  a  w 
of  error  in  summary  actions,  as  against  new  trials.  [Pi 
K£R,  J.  Admitting  that  both  Judge  and  jury  were  wroi 
in  this  case :  was  it  not  the  policy  of  the  Legislature 
make  the  verdict  final  ?  Ritohie,  J.  In  England^  nc 
trials  arc  not  granted,  where  the  verdict  is  under  £20 
I  can  see  no  distinction  between  this  case,  and  the  oase 
W^more  v.  Levi.  [Carter,  C.  J.  There  was  no  ne 
trial  granted  in  that  case.]  No«  but  there  was  a  writi 
error ;  which  is  as  contrary  to  the  provision  of  the  Ac 
that  the  finding  of  the  jury  shall  be  final,  as  the  graoting 
new  trial  would  be. 

Carter,  C.  J.  In  that  case,  the  law  allowed  a  bill  ( 
exceptions;  in  this  case,  it  does  not  allow  a  now  trisi 
We  entertain  no  doubt  about  this  case. 

Rule  refiised. 


POWELL  against  WATHEN  and  Another,  Executors 
iSkc.,  of  SYLVESTER  H.  WATHEN. 

Ai^^Eling     A  SSUMPSIT  for  money  paid  by  the  plaintiff  to  the  ua 

of  a  deceased  i\   of  the  testator.    Pleas :  If^,^  rnnrOBsumpsil  by  tb 

^i^thepar- testator,  or  the  defendants ;  2d,  n«  unques  executor. 

MstS^fto       At  the  trial  before  Carter,  C.  J.,  at  the  last  Kent  cii 

tSo??rX""cuit,  it  was  proved  that  the  plaintiff  had  become  liable  a; 

Seroe'agid^t  ^  J°'°*  promissory  note,  with  Sylvester  H.  Wathen,  t 

him  as  execu- secure  a  debt  due  by  him,  and  that  the  plaintiff  had  bee: 
Vxdetoniort.  i.  ,  7.a/v  ,  mm 

In  an  action  oblifired  to  pay  on  account  of  the  note,  £20  28.  6a.  Th 
oharginga  ^ 
penon  as  ex- 
ecutor de  son  tort  by  meddling  with  the  goods  of  the  deceased,  a  declaration  of  the  deoei 
while  in  possession^  that  the  goods  did  not  belong  to  him,  is  eyidenoe  for  the  deDendanU 


principi 
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riiicipal  questioQ  was  whether  the  defendants  had  made  1862. 

aemselves  liable  for  payment  of  the  debt,  as  executors   

J68  (art  of  Sylvester  H.  WcUhen;  and  evidence  was  against 
^▼en  to  prove  that  after  his  death,  Thomis  WcUhen^  one  Wathbn. 
»f  the  defendants,  had  taken  possession  of  the  goods  in  his 
ibop,  and  had  disposed  of  part  of  them.    It  was  also 
proved,  that  a  few  days  before  his  death,  Sylvester  ff.  Wa- 
iken  had  told  his  sister,  Ann  Wathenj  that  he  would  give  her 
dM  goods  in  his  shop,  and  his  furniture,  to  pay  the  plain- 
tiff; that  she  then  had  the  key  of  his  shop,  and  the  charge 
of  everything,  and  remained  in  possession  after  his  death, 
the,  and  the  defendant  Thomas  WcUhen^  selling  some  of  the 
articles ;  that  she  afterwards  gave  the  plaintiff  delivery  of 
the  goods  for  his  debt ;  that  he  accepted  them,  and  she  gave 
kim  the  key  of  the  room  in  which  they  were.    This  was 
oot  denied  by  the  plaintiff,  who  admitted  that  he  still  had 
the  key  of  the  room  in  which  the  goods  were.    He  also 
itated  that  he  had  asked  both  the  defendants  whether 
tbey  intended  to  give  him  the  goods  and  furniture  left  by 
Sylmter^  and  that  they  said  they  did  not,  but  intended  to 
keep  them.    The  only  evidence  that  the  defendant  Wih 
liam  Wathen  had  ever  interfered  with  the  goods  or  furui- 
tore,  beyond  assisting  to  put  them  in  the  room  where  they 
vere  locked  up,  was  that  he  had  lent  toOhandler^  one  of  his 
neighbors,  a  small  article  of  shop  furniture.    It  appeared 
ttit  the  defendants  claimed  the  household  furniture,  under 
<hill  of  sale  from  the  deceased,  and  evidence  was  tendered 
rejected,  of  a  declaration  of  Sylvester  Wathen^  while 
hpoesession,  that  he  did  not  own  the  property. 

A  nonsuit  was  moved  for,  on  the  ground,  Ist,  that  there 
^  no  eyidence  of  any  acts  of  the  defendant  Wm.  Wathen 
to  make  him  liable  as  executor  de  son  tort^  and  that  the 
fUntiff  must  recover  against  both,  or  neither;  and  2d, 
iftit  the  property  had  vested  in  the  plaintiff,  by  the  deliv- 
)pj  to  him  by  Ann^  Wathen;  and  therefore  the  defendants 
not  meddled  with  any  property  belonging  to  the 
The  learned  Judge  was  of  opinion  that  the 
\  was  quite  sufficient  to  make  the  defendant  Thomas 
Soften  Uable  as  executor  de  son  tort;  but  was  doubtful 

as 
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1862.    as  to  the  defendant  William:  he  directed  the  jury,  hoi 
— — "  ever,  to  find  against  both  defendants,  reserving  the  pob 
against    —  Statements  made  hy  Sylvester  Wathen  to  fa 

Wathkx.  sister,  as  to  giving  her  his  property  to  pay  the  plaintii 
would  not  vest  the  property  in  her.  Verdict  for  tl 
plaintiff. 

In  Hilary  term  last,  A.  L.  Palmer  obtained  a  rule  m 
to  enter  a  nonsuit,  pursuant  to  leave  reserved  ;  or,  for 
new  trial,  on  the  ground  of  the  improper  rejection 
Sylvester  Wathen^s  declaration  as  to  the  ownership  of  tl 
property.  1  Wms.  Executors^  149  ;  Mountford  v.  Oibs^ 
(a);  Paull  v.  Simpson  (6);  Serle  v.  Watertcorih  (e 
and  Thomson  v.  Harding  (e2),  were  cited. 

jD.  S.  Kerr  now  shewed  cause.    It  is  a  matter  of  la 
for  the  Judge  to  decide  what  acts  make  a  person  liable 
executor  (ie  9on  Padget  v.  Priest  (e).    Any  inte 

meddling  with  the  goods  of  the  intestate,  however  sligfa 
and  using  or  selling  the  goods,  is  sufficient.  Com.  Di^ 
* '  Administrator  ''(CI).  By  pleading  nonrassumpserur 
the  defendants  admitted  that  they  were  executors  :  a  lai 
^  ful  executor  only,  can  plead  that  he  did  not  promise.  Ba 
Abr.  JEzecutors''  (B.)  3  ;  Bosc.  JEv.  798.  There  w 
sufficient  evidence  against  William  Waihen^  in  dealir 
with  the  article  of  shop  furniture,  to  make  him  liable  < 
executor  de  son  tort.  If  the  defendants  ai*e  executors,  tl 
declaration  of  the  deceased  would  be  evidence  again 
them,  but  not  for  them.  If  Sylvester  Wathen  was  livio 
his  declaration  as  to  the  ownership  of  the  property  won 
not  be  evidence  for  him;  neither  can  they  be  evident 
for  the  defendants,  repi*esenting  him :  the  declaratio 
were,  therefore,  properly  rejected. 

A.  L.  Palmer^  contra,  was  proceeding  to  argue  on  i 
ground  for  entering  a  nonsuit,  but  was  stopped  by  t] 
Court,  who  said  he  could  make  nothing  of  that  point.  E 
then  contended  that  the  declaration  of  Sylvester  Wath 
as  to  his  ownership  of  the  property,  should  have  be< 

{a)  lEaBt.m.  (&)9aJ9.a66.  (c)  4  Jf.  ^  TT. ». 

{d)2E.A  B.  C80.  («)  2  r.  R.  07. 

rec«ive< 
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TOoeived;  that  it  was  a  declaration  against  his  interest,  1862. 
tended  to  prove  the  plea  of  ne  ungues  executor.  powell 
Pabkeb,  J.    There  is  no  ground  for  a  nonsuit.    The  agaifist 
evidence  that  WiUiam  Wathen  assented  to  Chandler  Wathkn. 
taking  some  of  the  shop  furniture,  was  certainly  evidence 
oC  bis  intermeddling  with  the  property.   As  to  the  groilnd 
{or  a  new  trial :  the  defendants  sought  to  shew  that  the 
goods,  with  which  it  was  alleged  they  so  intermeddled  as 
to  make  themselves  liable  as  executors,  were  not  the 
goods  of  the  deceased.    I  think  they  had  a  right  to  shew 
"that  by  his  declarations,  and  I  do  not  see  how  there  could 
have  been  better  evidence  of  the  fact. 

KrrcHiE,  J.  I  think  there  is  nothing  in  the  point  for 
ft  nonsuit.  Chandler  could  not  have  got  the  property 
which  he  did  get,  except  through  the  instrumentality  of 
Wiliam  Wathen.  The  inference  is  that  he  had  the  con- 
trol of  the  goods,  and  it  would  be  for  the  jury  to  say 
whether  there  was  not  such  an  intermeddling  as  to  make 
Mm  liable  as  executor  de  son  tort.  As  to  the  other  point : 
the  evidence  offered  was  to  shew  that  while  Sylvester 
Wathen  was  in  possession  of  the  goods,  he  repudiated  the 
ownership  of  them.  Declarations  of  a  person  in  posses- 
won  of  property,  are  always  received,  when  against  his 
own  interest.  I  think  the  evidence  should  have  been 
fitted  in  this  case. 

Cabter,  C.  J.     I  am  entirely  of  the  same  opinion ; 
and  I  regret  that  I  did  not  see  the  point  ab©ut  the  admis- 
«Wlity  of  Sylvester  Wathen' s  declarations  at  the  trial,  as 
clearly  as  I  do  now.    It  might  have  saved  the  parties  a 
deal  of  expense. 

Rule  absolute  for  a  ue\.  trial  (a). 

J^)  8e«  Orookahank  v.  Maefarlane,  2  Allen,  644;  Syket  v.  Syket,  L.  «.  5 
^•^.118;  WiUiams  v.  Heales,  L,  B.  9  C.  1\  177. 
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ATKINSON  against  POTTS. 

B^^^gjwmentfTHHIS  was  an  action  of  debt  on  an  award  by  whioh  1h» 
between  put-  I    defendant  was  adjudged  to  pay  the  plaintiff  £200. 

new,  Uioarbi--^r"       ,y  ,  ,  •'-o  r 

tnton  were  Flea,  ml  debet. 

tiM diTirion  of  At  the  trial  before  Carter ^  C.  J.,  at  the  last  Kent  efp* 
^ppri^rtT,  cuit,  it  appeared  that  the  plaintiff  and  defendant  had  baoi 
WM  ^es^  in  partnership  in  milling  business,  and  owned  mill  propertf 
J^^*}^^  jointly ;  that  wishing  to  dissolye  the  partnership,  thqr 
&"Se'dUMoiu-  (*^^">g  ^  terms  of  the  partnership  articlea)  referrrf 
aS^tra^  matter  to  arbitration  in  Aprils  1856.  The  submissiai, 
mere^  that  I'^citing  that  it  was  agreed  between  the  parties,  tint 
the  defendant  if  they  desired  to  dissolve  the  partnership,  it  should  bt 
^ei^iainSra  referred  to  arbitration  as  to  the  division  of  the  mill  prop- 
He?d^£d,"bi'  ®^y»  concerning  the  dissolution  of  partnership,  stated 
SoHeddl^as  ^^^^  agreed  to  refer  the  said  dissolution,  sal 
all  matters  in  dispute  relative  thereto,  and  the  partition 

of  the  partner-  ^  * 

ship  property. of  the  said  mill  property,  to  the  award  of,"  &c. 

The  arbitrators  awarded  that  the  defendant  should  pif 
the  plaintiff  £200 ;  but  made  no  partition  of  the  proper^* 
The  defendant  paid  £130,  and  gave  the  plaintiff  a  mort- 
gage for  the  balance ;  but  the  mortgage  turning  out  to  to 
valueless,  this  action  was  brought  for  the  balance,  £70, 
and  the  interest. 

A  verdict  was  taken  for  the  plaintiff  by  consent  for  £9} 
10«.,  subject  to  a  motion  for  a  nonsuit,  on  the  ground  tlilt 
the  award  was  bad  in  not  awarding  upon  all  the  matters 
submitted,  and  that  the  arbitrators  had  exceeded  tiidr 
authority. 

A  rule  nisi  having  been  obtained  to  enter  a  nonsuit, 
citing  Mitchell  v.  Staveley  (a);  Kilbum  v.  Kilbum  (6); 
Bhear  v.  Harradine  (c)  ; 

D.      Kerr  now  shewed  cause  ;  and  contended, 
1st.  That  the  award  did  follow  the  submission  sub 
stantially :  the  arbitrators  were  to  award  upon  all  matten 

(a)  16  East,  58.  (6)  13  M,  &  W,  671.  (c)  7  Exch.  280. 
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dispute  relatiye  to  the  partnership.    They  could  not  1862. 

ride  the  mill  itself,  and  irive  part  to  each ;  therefore  the   

Atkinso 

ly  thing  they  could  do,  was  to  award  the  mill  to  one  of  agaimt 
>  parties,  and  give  the  other  party  half  the  value,  potts. 
lUmm  on  Awards^  57. 

Id.  That  the  defendant  was  estopped  from  disputing 
I  yalidity  of  the  award,  by  the  course  he  had  taken.  He 
d  xmUfied  the  award  by  part  payment,  and  by  giving  the 
irlgage.  Gulver  v.  Ashley  (fi). 
3d.  That  the  defendant  could  not  object  to  the  award 
ider  the  plea  of  nil  debet.  Perry  v.  NichoUon  (b). 
A.  X.  JPalmert  for  the  defendant,  stated  that  it  had  been 
(reed  that  he  might  take  advantage  of  any  objections  to 
IS  award,  notwithstanding  the  plea.]  Kerr  then  aban- 
oiied  the  third  objection,  and  contended  that  even  if 
^00 award"  had  been  pleaded,  it  would  have  been  neces- 
uj  for  the  defendant  to  shew  something  left  undecided 
7  the  arbitrators.  [Ritchie,  J.  They  have  secured  the 
ihintiff,  but  have  not  given  the  defendant  a  title  to  the 
Rt)perty.]  It  was  the  intention  that  the  defendant  should 
wre  the  property.  The  evidence  shewed  that  the  arbl- 
nitors  had  directed  a  conveyance  of  the  property  to  be 
ude  to  the  defendant.  [Ritchie,  J.  That  does  not 
Ifpsar  upon  the  face  of  the  award.  Carteb,  C.  J.  You 
iimot  control  the  award  by  subsequent  agreement  between 
lie  parties,  even  if  there  was  such  an  agreement.  The 
hintiff  said  he  was  to  give  the  defendant  a  deed  of  some 
lod  which  belonged  to  the  firm,  when  the  defendant  paid 
le  money  on  the  award ;  but  that  was  no  part  of  the 
rard.] 

Per  Curiam^  Rule  absolute  for  a  nonsuit. 


(a)  1  Amer.  L.  C.  589. 


(6)  1  Burr,  278. 
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1868. 


Ex  Parte  HARLEY. 

SndPou'e''  Michaelmas  term  last,  D.  8.  Kerr  obtained  i 
Act,  11  Vict.  _I_  nisi  for  a  certiorari  to  brins  up  a  conviction  had  1 
87,  a  c«mora- the  Police  Magistrate  of  the  city  of  8L  John^  on  the 
conviction^*  *  P'*^i^^t  of  the  Chamberliin  of  the  city,  for  a  breacfa 
h^mIi^^^^^^  of  ^"^^  c»^y  l^rohibiting  the  playing  of  mu 

^^^^^^^^^y*  licensed  taverns,  without  the  permission  of  the  11 
given  by  ap-  The  building  where  the  music  was  played  was  i 
John  Police  The  Dauce-house  " :  it  belonged  to,  and  was  occupi 
68,incorpo-'  'the  defendant  in  common  with  his  tavern;  and  ther 
fte^rovrsions^ communication  with  it  from  the  tavern,  through  a 
SthcimT.c^ porch,  and  also  from  the  yard;  but  there  was  no  sap 
thata^nvk'-  G^^trance  to  it  from  the  street. 

PoHce  Magisi.*  Q.  C. ,  shewed  cause  in  Hilary  term  last,  con 

trate  of  St.    iutr  that  the  dance-house  was  part  of  the  house  used  h 

e7o/l7nii  a  mat-  _         -  ,  .  i  .  , 

ter  within  his  dcteudant  as  a  tavern  ;  it  was  withm  the  curtilage, 
coui'd  not^be  Byc-law  was  made  to  prevent  dancing  in  such  pi: 
^c^oranj   and  this  was  a  mci'e  attempt  to  evade  it. 
oSfy  remedy      ^-  ^'  ^^^^'^^  contra.  Contended  that  the  dance-hall 
^wbx  re  a^*^' "ot  part  of  the  tavern.    A  fair  way  of  testing  it  was 
building  used  jf  the  house  was  insured,  would  the  policy  cover  the  d 

as  a  dancing-  ,  *  *^ 

room,  was  hall  unless  specially  mentioned?  It  certainly  would 
built  separate  x  ./  , 

from  a  house  (Jur.  adv.  VU 

licensed  us  a 
tavern,  but 

cation  th™r^"  CARTER,  C.  J. ,  uow  delivered  the  judgment  of  the  C 
rporch[an?  obtained  in  Michaelmas  term  last, 

othcrentrance  bring  up  a  conviction  had  before  the  I 

Joom  Hd§"  ^^^^^^^^^  t'^^  c'^y  of  John,  for  the  penalty  ol 
thatit^wasa 'for  the  breach  of  one  of  the  Bye-laws  of  the  Corpor 

Jouse,  and    of  the  said  city  ;  against  which,  cause  was  shewn  in  B 
that  the  pro-  . 
prietorwas  term. 

under^By^^  The  office  of  the  Police  Magistrate  was  establishc 
ISraUowing*^**^®  Act  of  Assembly  12  VicL  c.  68,  in  which  are  i 
Sayed^Siere-  P0^^^®^>  reference,  many  of  the  provisions  of  a  pre 
ST  Act,  11  Vict.  c.  12,  which  provides  for  the  appointi 
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Hablxt. 


I  regulates  the  jurisdiction  and  duties  of  a  Police  Magis-  1862« 
to  Id  ihe  adjoining  Parish  of  Portland;  among  others, 
>  sections  36  and  37,  to  which  we  shall  by  and  by  refer. 
dj  Act  13  Vid.  c.  1,  the  Police  Magistrate  of  8t.  John 
anpowered  to  hear  and  determine  all  offences  committed 
mrt  any  Bye-law  or  Ordinance  of  the  Corporation  of 
» city  of  St.  John;  and  all  fines,  penalties,  &c.,  imposed 
such  Bye-laws,  are  to  be  prosecuted,  sued  for,  and 
orered  with  costs,  before  the  Police  Magistrate,  and 
A  tke  like  effect  as  any  other  fine^  penalty ^  forfeiture^  or 
m  of  money  may  be  sued  for,  prosecuted,  or  recovered 
fare  the  said  Police  Magistrate.  The  penalties  imposed 
'  the  Bye-laws  being  therefore  made  recoverable  before 
a  Police  Magistrate,  with  the  like  effect  as  the  penalties 
posed  by  the  Police  Acts,  and  no  particular  appeal  or 
new  being  provided  by  13  Vict.  c.  1,  it  cannot,  we 
iok,  be  questioned  that  the  sections  36  and  37  of  the 
^irUand  Police  Act,  so  incorporated  into  the  8t.  John 
dice  Act,  do  apply  to  prosecutions  fer  breach  of  the 
f6-law8  of  the  Corporation  of  St.  John. 
The  Bye-law  on  which  the  present  conviction  was  had, 
IB  passed  on  the  28th  November^  1849,  and  confirmed 
r  Ihe  Governor  in  Council  on  the  20th  December y  1849 ; 
id  is  doubtless  in  force.  By  the  tenth  section  it  was 
duned,  that  no  person  to  whom  a  license  should  here" 
^ffier  be  granted  to  keep  a  tavern  within  the  city,  shall 
lAffier  music  of  any  kind  to  be  played  in  his  house^  unless 
^psrmission  for  that  purpose  be  first  obtained  in  writing 
Iftmn  the  Mayor  of  the  said  city,  or  his  deputy ;  and  any 
Inch  person  who  shall  "suffer  music  to  be  played  in  his 
tkMse,  until  such  permission  be  obtained,  shall  for  each 
fod  every  offence,  forfeit  and  pay  the  sum  of  five 
^ds." 

It  was  for  suffering  music  to  be  played  in  the  house  of 
I  defendant,  he  having  a  license  to  keep  a  tavern,  and 
ing  no  permission  from  the  Mayor  to  allow  music  to 
^jedy  that  the  conviction  has  been  had ;  and,  allow- 
jBuit  the  true  construction  of  the  Bye-law  requires, 
|h»  comtitate  the  offence,  the  place  whei-ein  the  music 
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1882.    is  80  played  without  permission,  should  be  part  of  t 

  house  which  is  licensed  as  a  tavern,  the  question  com 

^^jj^,  up,  whether  the  place  where  music  in  this  case  was  proY< 
to  have  been  played,  was  part  of  the  defendant's  layer 
or  a  separate  and  distinct  house.  We  entertain  no  dont 
from  the  facts  appearing  in  the  evidence,  that  the  dano 
hall  must  be  considered  as  part  of  the  house ;  aad  i 
should  refuse  the  certiorari  on  that  ground,  had  we  jori 
diction  in  the  case. 

The  question  of  the  power  of  the  Court  to  grant  tb 
certiorari  was  not  raised  at  the  argument,  but  we  thifl 
there  can  be  no  doubt  that  such  power  does  not  exist. 

If  sections  36  and  37  of  the  Portland  Police  Act  app^ 
(as  we  think  they  do) ,  they  afford  the  remedy,  and  the  oof 
remedy,  in  cases  where  the  Police  Magistrate  acts  wifld 
his  jurisdiction,  as  he  clearly  did  here  (a).  Section  S 
expressly  enacts  that  convictions  before  the  Police  lfii|il 
trate  shall  not  be  removed  by  certiorari  to  the  SupMri 
Court,  or  any  other  Court  of  this  Province.  And  seolia 
37  gives  an  appeal  as  a  maUer  of  right  to  the  Snpnii 
Court  or  any  Judge  thereof,  where  tlie  penalty  is  £t^ 
upwards ;  but  on  the  express  condition  that  the  party  dun] 
ing  himself  aggrieved,  give  a  bond  at  the  time  of  the  ofA 
of  conviction,  or  within  forty-eight  hours  after,  to  ptoi 
cute  his  appeal,  and  abide  by  the  judgment,  and  to  ]■ 
such  costs  as  shall  be  awarded.  The  Police  Ma^^strattl 
required  to  send  to  the  Court  or  Judge,  all  the  or^gik 
depositions;  and  the  judgment  of  the  Court  or  Judge i( 
such  appeal  is  to  be  final.  With  such  a  provision,  cat' 
be  allowed  to  an  aggrieved  person,  who  has  not  perfomi 
this  condition,  to  adopt  another  proceeding,  where.  If  1 
fail,  he  is  subject  to  no  costs?  If  we  have  no  joriidiollj 
by  law,  the  parties  cannot  give  it  to  us. 

Bule  dischAif^^ 

(•)  Stt  EzpMtd  HctpiMXMl,  lAQ.  B.  IST. 

•\ 
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THE  SOUTH  BAY  BOOM  COMPANY  against 
JEWETT. 

ASSUMPSIT  for  the  recovery  of  boomage,  uuder  ^^^'j^^'^^^^^ 
provisioDs  of  the  Act  10  Vict.  c.  72.  thorizedOie"" 
At  the  trial  before  Wilmott  J.,  at  the  St.  John  circuit £kM»mO?mpa- 
m  Majff  18^1,  it  appeared  that  the  defendant  owned  ab^miSI^ 
mill  at  the  mouth  of  a  small  stream  emptying  into  South^^S^^^^ 
Bay,  inside  of  the  plaintifTs  boom,  and  that  he  claimed  the  ^^^^oP^fl^ 
I        to  take  his  logs  through  the  boom  to  his  mill, 
^  ms  built  before  the  boom  was  constructed.   The  ^^^^^^^J^^^^^^J 
told  the  juiy  that  if  the  defendant  used  the  plaintiflfs  authorized 
kooa  for  the  protection  of  his  logs,  he  was  liable ;  but  if  he  cei^  certain 
•Q^  used  it  for  the  purpose  of  taking  his  logs  to  his  own  ^umSer^"^ 
^  he  would  not  be  liable.  fe*3iiuid 
.     Verdict  for  the  defendant.  Jj^rlliSKSlfOT 
\^  i)ii^«btained  a  rule  nisi  for  a  new  trial  in  Trinity  *®rm*|  jw^^^^ 
iMt^on  the  ground  of  misdirection  and  improper  admis-'' into  or  wiui- 

.      -  "Intaidpleri 

aon  ef  evidenoe.  or  booms" ; 

Bumf  Q-  C,  shewed  cause  in  Hilary  term  last.  TheowiMr^^ 
of  the  Act  incorporating  the  Boom  Company  (lO^^sb^f^ 
^  c  72),  as  stated  in  the  preamble,  is  for  the  protec-J^'^^^^ 
and  security  of  lumber  coming  down  the  river  St.  John^  JjgJJJj  gjj 
fhaiSi^.  John  nmrket :  it  was  not  intended  to  impose  a  lia-«f<^„^  Uis 
upon  parties  not  using  the  boom  for  any  such  purpose,  wat^^oaUj 
not  receiving  the  benefit  from  it  which  the  Legislature  thereby,  had 
Suppose  a  raft  is  driven  into  this  boom  byuwrShtTats 
■  of  weather,  can  it  be  contended  that  the  owner  f^^tor^top^ 
Id  be  liable  for  boomage  ?  Unless  the  Act  shews  clearly  ^^Slw^ 
it  was  the  intention  to  take  away  the  common-law  Jjj^'j^^* 
of  individuals  to  navigate  the  river  with  their  of  i>oomM«* 
I,  DO  intendment  should  be  made  in  its  favor.  The 
iDth  section  of  the  Act  gives  the  right  to  boom- 
••open  all  lumber''  which  shall  be  carried  or  re- 
p  <'or  which  shall  enter  into"  the  booms.  The 
enter  into"  do  not  mean  an  entry  by  stress 

of 
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1862.    of  weather ;  nor  yet  an  entry  by  common-law  right, ' 

  riparian  proprietor,  who  has  a  right  to  land  his  lumbe 

Boom  co7  the  shore  of  his  own  land :  they  mean  an  entry  for 
agaifut  purposes  of  the  Act,  viz.  for  protection,  and  for  that  c 
If  the  defendant  had  availed  himself  of  the  protectio 
the  booin,  no  doubt  he  ought  to  pay  boomage,  but  he 
not  done  so ;  he  was  merely  taking  his  lumber  to  his 
mill,  as  he  had  a  right  to.  The  Act  does  not  give 
Company  the  exclusive  control  over  all  the  waters  wi 
the  limits  of  the  charter :  it  is  not  an  absolute  grant, 
only  an  easement  over  it.  Any  of  the  proprietors  of  1 
along  the  shore  of  SoiUh  Bay  have  a  perfect  right  to 
the  waters  of  the  bay  for  the  navigation  of  rafts  or  bo 
The  evidence  of  the  convenience  or  inconvenience  of 
boom  to  the  defendant's  business,  was  properly  admit 
to  shew  in  what  character  the  lumber  was  put  there.  ' 
boom  afforded  defendant  no  protection  whatever,  beca 
he  had  a  boom  of  his  own  inside,  to  protect  his  Inml 
The  jury  having  found  that  the  lumber  was  not  pis 
there  for  protection,  but  merely  on  its  way  to  the  del 
dant*8  boom,  it  does  not  come  within  the  intention  of 
Act,  and  the  defendant  is  not  liable. 

Duff  and  S.  M.  Thomson,  contra.  It  is  admitted  t 
if  the  Legislature  has  imposed  the  burthen  by  clear  i 
unambiguous  words,  the  defendant  must  bear  it.  Be: 
ence  to  the  recitals  in  the  preamble  of  an  Act,  is  o 
allowed  where  the  words  of  the  enacting  part  are  ambi 
ous:  here,  the  words  of  the  enacting  part  are  clear  i 
unambiguous,  and  there  is  therefore  no  necessity  for  re 
ring  to  the  recital.  The  ninth  section  of  the  Act  gives 
Company  a  lien  on  all  lumber  '*  which  shall  be  carri 
received,  or  which  shall  enter  into  "  the  booms ;  and 
fifteenth  section  gives  the  Company  the  right  to  receii 
specified  rate  of  boomage  on  all  such  lumber  —  using 
same  words  as  in  the  ninth  section,  viz.  lumber  wl 
shall  be  carried,  received,  or  which  shall  enter  into** 
booms.  The  Acts  11  Vict.  c.  49,  §  5,  and  17  Via.  e.  5: 
3,  give  another  rate  of  boomage,  but  use  tlie  same  wda 
*  <  enter  into These  wotds  or^  very  sthmg,  tUid  ftp| 
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to  lutre  been  intended  to  apply  to  all  lumber  which  may  1862. 
get  into  the  boom  for  any  porpoae,  and  not  merely  (as  has  — — " 
been  contended)  tolnmberon  its  way  to  the  St.  John  market,  boom  Co! 
The  second  section  of  the  17  Vict.  e.  52,  giyes  the  Company 
power  to  direct  in  what  position   all  rafts  of  lumber  brought 
or  placed  within  the  boom,"  shall  be  placed,  and  how  se- 
emed ;  shewing  that  there  is  no  limit  to  the  control  of  the 
Company.  If  the  defendant  is  entitled  to  occupy  one  part  of 
ttiB  boom  with  his  lumber,  why  not  the  whole  ?  How  would 
bk  rij^t  to  occupy  be  limited?    [Pabkbb,  J.   Does  it 
neoessarily  follow  that  the  Company  are  in  occupation  ef 
the  wbele  of  the  waters  within  the  boom  ?]    Yes,  that  is 
ooreoQtention,  but  we  are  not  required  to  go  to  that  length 
in  tiiia  case,  because  the  language  of  the  section  is  clear. 
[Paskeb,  J.   The  defendant  contends  there  must  be  some 
limitition.]    We  do  not  dispute  the  right  of  access  to  the 
siiore,  notwithstanding  the  rights  given  to  the  Company 
by  the  Statute.    The  defendant  had  no  right  to  put  a 
HK)m  in  the  river.    The  words  of  the  Act  are  clear  as  to 
tie  defendant's  liability.    If  the  Legislature  intended  to 
QRke  an  exception  in  the  case  of  riparian  proprietors,  it 
uonld  have  been  done  by  express  words.    The  Court 
ciiDot  uphold  the  defendant's  position,  unless  they  put  a 
finced  construction  on  the  Act.    The  evidence  as  to  the 
toiyaiience  or  inconvenience  of  this  boom  was  inadmis- 
fthe. 

Cur.  adv.  vuU. 

(iSTERj  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Itapears  to  us,  that  the  plaintiffs  did  make  out  a  prima 
fid  case  to  recover  under  the  provisions  of  the  Act  10 
Fia  c.  72,  by  shewing  that  the  defendant  did  carry  and 
ivtisi  within  the  boom  of  the  plaintiffs,  at  South  Baj/y  cer- 
tnnlogs,  the  quantity  of  which,  and  rate  of  tonnage 
tbtton,  are  not  disputed,  if  the  defendant  fails  to  make 
OQtti  exemption. 

^  are  nnable  to  see  in  the  circumstance  of  the  defen- 
Itfi  being  in  the  occupation  of  a  saw-mill  at  the  mouth 
if  a  Mam  emptying  into  South  Bay^  within  the  limits  of 
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1862.  the  plaintifb'  boom,  and  his  briDging  the  logs  through 
iuvEMi^^  booiD)  and  retaining  them  inside  of  the  boom,  for  the  p 
Boom  Oo.  pose  of  being  sawed  at  his  mill,  and  exporting  the  Iwok 
^^1^  made  therefrom ;  or»  in  the  circumstanoe  of  his  beia^ 
riparian  proprietor,  whose  free  access  to  the  waters  of  t 
river  8t.  John^  beyond  the  boom,  was  obstructed  to  son 
extent  at  least ;  or,  in  that  of  his  haying  an  interior  booi 
(which  he  shewed  no  right  to  put  there),  anything  du 
either  by  virtue  of  any  legal  right,  or  any  grant  e]duliite 
by  him,  would  exempt  him  from  the  charge  made  tj  111 
general  words  of  the  fifteenth  section  of  the  Act  It 
defendant  may  have  reason  to  complain,  perhaps,  thtt  ti 
Company  was  allowed  to  place  and  maintain  a  boom  wm 
the  South  Bay^  between  Elm  Ti^ee  Point  and  Mo9jd 
Headj  without  some  particular  provision  or  exemplic 
made  in  regard  to  the  riparian  proprietors  within  tfaoi 
limits ;  and  if  unintentional  damage  has  been  done,  n 
amounting  to  an  injury ^  but  depriving  him  of  the  free  o 
of  the  water  near  his  mill,  which  he  had  been  long  adon 
tomed  to  enjoy  without  complaint  of  the  public,  si 
which  other  proprietors  similarly  situated  are  allowed  i 
exercise,  it  may  be  a  ground  for  an  application  to  tl 
L^islature  te  amend  the  charter ;  but  with  the  Gooit, 
is  a  question  of  construction;  and  if  the  defendant 
brought  within  the  general  meaning  of  the  Act,  we  cann 
see  anything  urged  on  his  behalf  which  amounts  to.  i 
implied  exemption.  We  tliink,  therefore,  that  the 
deuce  given  on  the  defendant's  side  was  irrelevant,  a 
could  not  warrant  the  verdict  in  his  favor.  The  nl 
therefore,  must  be  made  absolute  for  a  new  trial. 

Rule  abaoluta 
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ATKINSON  agaifui  ATKINSON. 

AT  the  trial  of  this  case  before  Carter,  C.  J.,  at  the^JpS^wto 
last  Westmorland  circuit,  the  defendant's  ^^^^^^^ 
eaUed  the  plaintiff  as  his  own  witness,  and  claimed  thewitneMbytiie 
ligiit  to  treat  him  as  a  hostile  witness,  and  examine  him  ^  cUBcrattmS- 
iineh;  and  on  the  other  hand,  to  restrain  the  plaintiff's  j^^^^i^ul^^ 
ooonaeU  on  cross-examination  of  the  witness,  to  the  style  j^^^^' 
of  10  examination-in-chief. 


Ibe  learned  Judee  decided  that  the  counsel  had  no  such  The  oppo- 
.  ,  ^  fite  purfy  on 

ngnt  Verdict  for  the  plaintiff.  ^S^BWttrf- 

In  Miciaelmaa  term  last,  A.  L.  Palmer  obtained  a  rule  ly  a  hostue 
Kui&r  a  new  trial,  on  the  ground  of  the  improper  ruling  ^iSaoton&e 
<^the  leamiM]  Judge,  on  this  point,  contending  that  theJ|2J^|f|^ 
<lpponng  party  was  necessarily  a  hostile  witness,  and  could 
^  amatter  of  right  be  treated  as  such.    He  cited  1  Stark. 
A.  146 ;  Dickinwn  v.  Sftee  (a) ;  Parkin  v.  Moan  (b)  ; 
Ay.T.  Chapman  (c);  Reg.  v.  Ball  (d). 

J).  J3*  Ktrr  shewed  cause  in  Hilary  term  last,  and  con- 
tnded  that  the  mode  of  examination  of  witnesses  at  the 
bill,  was  entirely  in  the  discretion  of  the  Judge ;  and  that 
^  VIS  only  where  the  witness  shewed  himself  decidedly 
>diime  to  the  party  calling  him,  that  the  Judge  would. 

the  examination  to  assume  the  form  of  cross-exami- 
'•tion.  Clarke  v.  Saffery  (e);  Melhuish  y.  Cottier  (/)• 
ITo  ooonsel  appeared  to  support  the  rule. 

Cur.  adv.  vuU. 

OabteBy  C.  J. ,  now  delivered  the  judgment  of  the  Court, 
only  question  in  this  case  is,  whether,  if  the  defen- 
counsel  caNs  the  plaintiff  as  his  own  witness,  be  has. 
^^%ht,  without  the  permission  of  the  Judge,  to  treat 
^  aa  a  hostile  witness,  and  adopt  the  style  of  cross-exam- 
i ;  and  on  the  other  hand,  to  restrict  the  plaintiff^a. 

t^'4^mp,m.        ib)  ICS  p.m.  (oso.^p.bis. 

f4>9Cl«P.7lft.       MMlhSM.im.  (/)15Q.B.m. 

oounsel 
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1862.    counsel  to  the  style  of  ezamination-in-chief.    We  can 
Ax^avd  ^^^''^^^  reason  nor  authority  for  such  a  position.  It 
agaimt         necessarily  follow  that  an  opposite  party  on  the  recoi 


AmNBOK.  must  be  a  hostile  witness  at  the  trial*   When  a  party 

been  made  by  law  a  competent  witness,  and  is  called  ^fcj 
the  opposite  party,  he  is,  we  conceive,  to  be  treated  ajxxd 
examined  as  any  other  witness  would  be,  until  he  aasunoaei 
a  hostile  attitude,  or  conducts  himself  on  the  stand  in  sack 
a  way  as  to  satisfy  the  Judge  that  an  examination  in  tiw 
shape  of  a  cross-examination  is  necessary  for  the  elucida- 
tion of  the  case,  or  the  extraction  of  truth.    This  ijs  a 
matter  which  must  be  in  the  discretion  of  the  Judge,  who 
will  perhaps  more  frequently  have  occasion  to  exercise  it 
where  the  adverse  party  is  called  than  in  other  cases. 

When  we  spoke  of  seeing  no  authority  for  the  position 
contended  for,  we  had  not  overlooked  the  case  of  Clarke 
V.  Saffery  (a),  which  occurred  in  1824,  before  parties 
were  made  competent  witnesses,  where  on  trial  of  an  issue 
out  of.  Chancery,  the  Vice-Chancellor's  order  gave  the 
plaintiff  leave  to  examine  on  the  trial  the  defendant  and 
the  bankrupt ;  and  Best^  C.  J.,  said :    If  a  witness  called, 
stands  in  a  situation  which  of  necessity  makes  him  adverse 
to  the  party  calling  him,  as  is  the  case  here,  the  counsel 
"may,  as  a  matter  of  rights  cross-examine  him.^  Tio^ 
this  was  but  an  off-hand  expression  at  Nisi  Prius^  and 
cannot  but  think  the  learned  Judge  had  reference  more 
the  particular  issue,  than  any  intention  to  lay  down 
general  rule  applicable  to  all  cases ;  and  that  in  using 
words  "  as  a  matter  of  right,"  he  should  be  understood 
signify  a  right  to  expect  such  an  exercise  of  the  Judge'i 
judicial  discretion.    "  If  the  witness  stands  in  a  situatit 
"  which  of  necessity  makes  him  adverse  to  the  parly  caU-- 
ing  him,  the  counsel  may,  as  a  matter  qfcaurse^  so  exam* 
ine  him.    At  all  events,  the  presiding  tfudge  has  a  dis- 
«  cretion,"  &c.  Eoscoe  Ev.  (9^  ed.)  147.    Could  the  de- 
fendant be  otherwise  than  hostile  and  adverse  to  the  party 
calling  him  in  Clarke  v.  Saffery  f  The  issue  to  be  tried 
in  that  case  was,    Whether  a  oommission  of  bankmptqy, 
(a)  Jl^.  ^  It  lis. 
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in  which  the  defendant  was  the  petitioning  creditor  (the  1862. 

"  defendant  was  also  one  of  the  assiirnees  of  the  bankrupt)  — — 

Atkinson 

<<had  been  concerted  between  the  defendant  and  the  against 
"  bankrupt      It  would  be  as  difficult  U  say  how  the  Atdnson. 
examination  of  the  defendant  could  have  been  conducted 
otherwise  than  as  a  cross-examination ,  as  it  would  be  to 
make  this  a  rule  for  cases  in  general. 

In  the  note  to  that  case,  is  cited  Bastin  v.  CareWj  tried 
at  Exeter  a  month  afterwards  before  Abbott ^  C.  J.,  when 
a  similar  objection  was  taken,  and  a  cross-examination  of 
an  adverse  witness  allowed ;  the  Lord  Chief-Justice  said  : 
**  I  mean  to  decide  this,  and  no  further,  that  in  each  par- 
"  ticular  case  there  must  be  some  discretion  in  the  presiding 
**  Judge,  as  to  the  mode  in  which  the  examination  shall  be 
conducted  in  order  best  to  answer  the  purposes  of  justice." 
This  is  a  proper  qualification  of  Lord  Chief-tJustice  Best's 
ruling.  We  need  say  nothing  of  the  comparative  weight  of 
"the  two  authorities  if  they  were  put  in  opposite  scales. 

In  Beg.  v.  Murphy  (a),  Coleridge^  J.,  laid  down  this 
rule  :  *•  The  rules  of  evidence  are  exactly  the  same  in  civil 
and  in  criminal  cases,  and  in  both  it  is  in  the  discretion 
the  Judge  how  far  he  will  allow  the  examination-in- 
^*  chief  of  a  witness  to  be  by  leading  questions  ;  or,  in  other 
**  words,  how  far  it  shall  assume  the  form  of  a  cross- 
examination." 

The  text-writers,  in  quoting  Clarke  v.  Saffery^  seem  to 
*^^Te  lost  sight  of  the  particular  issue  there  to  be  tried, 
^i^d  the  author's  note  to  1  Stark.  Ev,  152,  adds  to  what  Best, 
J.,  really  said,  the  following  enlargement:  "  Being  a 
jmrttfj  he  is  presumed  to  be  an  adverse  witness,"  which 

quite  unwarranted  by  the  report  of  the  case. 

BhilUps^  in  his  sixth  edition,  vol.  1,  254  (prior  to 
"^^^^rke  v.  Sqffary),  thus  lays  down  the  rule  :  "  If  a  wit- 
*  *  ness  should  appear  to  be  in  the  interest  of  the  opposite 
**  party,  or  unwilling  to  give  evidence,  the  Court  will,  in 
**  tte  discretion^  allow  the  exaraination-in-chief  to  assume 
**  something  of  the  form  of  a  cross-examination.''  This, 

^will  be  remembered,  was  written  at  a  time  wheu  inter- 

(a)  8  C.  <fc  P.  297  (1837). 
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i862.    eBted  witneaaes  were  not  allowed  to  be  called  by  the  pntj^ 
—  for  whom  they  had  an  intereat ;  and  Mr.  jmU^  hu  mi — . 
^1^^  dent  reference  to  the  conduct  of  the  witaess  on  the  etn^^ 
iKDiaoir.  unexpectedly  manifestiog  an  interest  on  the  opposite  tide 
bnt  even  then,  how  cautious  are  his  words  I 
We  think,  therefore,  that  this  rule  must  be  disohaigedw  , 

Bnle  disohuged. 


LAWTON  against  ADAMS  and  Othbbs. 

tej2^*"^*"rpRESPASS  for  breaking  and  entering  the  plaintiiT'e 
H^Sii^lt^  A   stores,  tried  before  Etichie,  J.,  at  the  last  St.  Jahn 

trespaBsen,  U  circuit, 
ft  bftr  to  ftu  fto 

^"otEen'for  declaration  contained  three  counts,  each  for  a  joint 

theflftine  '    trespass,  but  alleging  it  to  have  been  committed  at  differ^  . 

^piftintiir     ent  times.  Plea,  the  general  issue ;  with  a  notice  of  defence 

S2?5«^^Srft  under  the  Act  13  Vict.  c.  32,  that  if  the  defendants  had 

uJti^iS'^    committed  any  trespasses,  they  were  committed  with  Chas^ 

goods  on  ftn  Johnston  and  Messrs.  Wm.  and  J.  Tarratt.  and  that  for 
execution  ' 

against -4,  and  these  trespasses,  Johnston  and  the  Tarralta  were  sued  by 
recovered  ^ 
jadgmen^t,butthe  plaintiff;  that  he  recovered  damages  to  the  amount  of 

extent  of  his  £300,  for  which  sum  judgment  was  entered  with  costs^ 

aftemards    which  damages  and  costs  had  been  paid,  and  the  judgment 

brought  tres-  oatiqfipri 
pass  against  sausnea. 

hifS^^    The  plaintiff  proved  that  he  was  in  possession  of  « 

Shert^forUe  ^"*°*^*y     goods ;  that  they  had  been  seized  by  Charles 

same  toWng  Johnston,  Esq. ,  Sheriff  of  JSt.  John ;  that  the  defendants  ha^ 

Held,  that  the  given  the  Sheriff  a  bond  to  indemnify  him  against  a  clair 

i^Sst  the    mado'by  the  plaintiff  to  the  goods,  in  consequence  of  whi< 

Sheriff  was  a 

satisfaction 

for  the  wrong  done  to  the  plaintiff,  and  that  he  could  not  recever. 
In  a  joint  action  of  trespass,  and  where  all  the  evidence  related  to  a  joint  trespass, 

Slaintiff's  counsel  cannot  ask  the  jury  to  find  in  the  alternative,  cither  against  all  the  d< 
ants,  or  against  one  of  tliem  alone.  He  must  abandon  the  joint  trespass,  if  he  intent 
claim  against  one  defendant  only. 

A  notice  of  defence  given  under  the  Act  13  Virt»  c.32,  is*  not  part  of  the  Xisi  Prius  re 
which  may  therefore  be  be  put  in  evidence,  without  proving  the  notice,  or  accounting! 
absence. 

indem 


In  thb  TWMNtr-PnrtH  Year  oop  VICTORIA. 


bmnity,  he  sold  the  goodB.    The  bond  redted,  that  an  X8C2. 
acution  had  been  issued  at  the  suit  of  Wm.  and  J. 
matti  against  Jamea  If.  O.  Blacky  to  levy  £3,667  14s.  ^j^^^ 
.,and  placed  in  the  hands  of  the  Sheriff;  that  he  had  iauaa. 
ried  on  goods  claimed  by  the  plaintiff;  that  Messrs. 
vnraU  had  agreed  to  indemnify  him  against  the  plaintiff's 
limy  and  directed  him  to  sell ;  and  that  the  Sheriff,  at 
e  request  of  Messrs.  TarraU  and  the  defendants,  and  on 
oh  indenmity,  had  agreed  to  sell  the  goods,    llie  goods 
are  accordingly  sold  at  auction  under  the  execution,  and 
'0  of  the  defendants  in  this  case,  Adams  and  7\>e2aZ6, 
LTchased  some  of  them,  but  only  as  other  purchasers,  and 
»t  in  any  way  in  connection  with  the  Sheriff.    This  was 
e  only  evidence  to  connect  the  defendants  with  the  acts 
the  Sheriff,  or  with  the  goods  seized  and  sold. 
The  defendants,  in  order  to  prove  their  defence,  ten- 
tied  in  evidence  the  Nisi  Prius  record  in  the  suit  of 
310^  V.  Tarratt  and  Johnston.    It  was  objected  that 
could  not  be  received  without  the  notices  of  defence  in 
at  action,  and  the  defendant's  counsel  then  proved  that 
arch  had  been  made  for  the  notices,  with  the  Judge  who 
led  the  cause  and  with  the  Clerk  of  the  Circuits,  but  that 
«7  could  not  be  found.    The  defendants  were  then 
lowed  to  prove  the  notices,  by  the  draft  kept  by  their 
tomey.    The  judgment  roll,  with  satisfaction  entered 
lereon,  was  also  put  in  evidence.    The  declaration  and 
lea  in  the  case  of  Lawton  v.  Tarratt  were  the  same  as  in 
[U8  case,  and  the  evidence  in  both  actions,  as  to  the 
Ueged  fraudulent  transfer  of  the  goods  by  Black  to  the 
pluntiff,  was  substantially  the  same.    [See  the  case  of 
iototonv.  TarraU  (a).] 

Towards  the  close  of  the  defendants'  case,  the  plaintiff's 
^unsel  stated  that  he  should  claim  the  right  to  ask  the 
Jffy  for  a  verdict  against  all  the  defendants  for  a  joint 
^pass ;  or,  if  they  should  be  against  him  on  that,  for  a 
verdict  against  Adams  for  a  separate  trespass  by  purchas- 

Big  goods  at  the  sale.  The  learned  Judge  put  the  case  in 
j  ftat  vay  to  the  jury ;  and  as  to  the  joint  trespass,  he 

I  (a)  4  Allen,  1. 

I  directed 
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1862.    directed  them  that  if  the  defendants  had  proved  their  no 
j^^^^^       defence,  it  was  an  answer  to  the  plaintiff's  claim,  m 
offoinst    ^uld  not,  after  recovering  against  one  of  several  ji 
Adams,    trespassers,  afterwards  proceed  against  the  others  for 
same  trespass.    The  jury  found  for  the  defendants, 
dining,  however,  to  give  any  opinion  as  to  the  quest 
of  fraud. 

In  Trinity  term  last,  8.  R.  Thomson  obtained  a  i 
nisi  for  a  new  trial,  on  the  grounds,  1.  Of  misdirecti 
2.  The  improper  admission  in  evidence  of  the  Nisi  -P 
record  and  notices  of  defence  in  the  case  of  Lawton 
Tarratt;  3.  That  the  verdict  was  against  evidence, 
regards  Adams. 

Gray,  Q.  C,  and  A,  R.  Wetmore  shewed  caus« 
Michaehncis  term  last. 

1.  The  matter  is  res  judicata^  by  the  recovery  in  t 
former  case  of  Lawton  v.  Tai^att  (a) ;  in  which  the  plai 
tiff  recovered  damages  against  the  Sheriff  and  the  jud 
meut  creditor,  TajTatt,  for  the  same  taking  for  which 
now  seeks  to  recover  against  the  present  defendants.  T 
trespass  in  that  case  was  laid  with  a  continuandOy  » 
covered  the  whole  time,  from  the  first  levy  till  the  clj 
of  all  the  sales.  The  principle  is  perfectly  clear,  that 
plaintiff  having  recovered  in  tort  against  one  party,  C8 
not  afterwards  recover  against  another  for  the  same  cause 
action  ;  and  it  is  equally  clear,  that  if  a  party  who  has  seve' 
causes  of  action  against  a  defendant,  offers  evidence  then 
on  the  trial,  and  fails,  for  want  of  sufficient  proof,  to  esti 
lish  some  of  them,  he  cannot  bring  another  action  for  the 
causes  of  action  on  which  he  failed.  Stafford  v.  Clc 
(6).  The  plaintiff  here,  could  not  split  up  the  trespass 
committed  by  Johnston  into  half  a  dozen  suits.  liudda 
V.  Johnson  (c) ;  King  v.  Iloare  (d)  ;  Outram  v.  Morewt 
(e).  Not  only  were  dama«fes  given  for  the  whole  trespfl 
in  Lawton  v.  Tarratt,  but  the  plaintiff  accepted  the  dama^ 
and  satisfaction  was  entered  on  the  roll ;  therefore,  tha. 
an  answer  to  this  action.    Thurman  v.  Wild  (/).  C 

(a)  4  Allen,  1.  (6)  2  Bing.  882.  (c)  15  C.  B.  14&. 

{d)  13  M.  &  W.  494.        (e)  3  Ea»i,  346.  (/)  11  A^AE.^ 
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jury  having  found  that  this  is  the  same  cause  of  action 
which  was  tried  in  Laicton  v.  Tarraif^  the  matter  is  res 
judicata^  and  the  verdict  is  right. 

2.  The  Jfisi  Priua  record  and  copy  of  the  notices  of 
defence,  were  properly  admitted.  The  hiw  docs  not  make 
the  notices  a  part  of  the  record.  A  copy  is  filed  with  the 
record,  for  the  convenience  of  the  presidiiii!^  Judge  :  it  is 
the  duty  of  the  plaintiff's  attorney  to  tile  it,  jind  he  cannot 
take  advantage  of  his  own  negligence,  if  lie  omits  to  do  so. 
Here,  the  original  notice  was  produced,  a  coin-  of  which 
had  been  served  on  the  plaintilf's  attorney.  Tlie  Ntr: 
Prins  rt'covd  was  comph^te  without  the  notice',  aiul  tlkTc- 
fore  sufficient  ground  wjis  laid  for  the  admission  of  wli::: 
took  place  on  the  trial  oi'  Lmcfon  v.  Torralf. 

3.  The  plaintiir  having  d<M-i:ir(Ml  for  a  joiir  ,  aii«i 
opened  his  case  as  sucli,  and  tho  eviilriMi*      ifi.iti..::  t  > 
joint  trespass  by  the  three  defendants  l:Mvin:r  j-.>iin*w  :  : 
^nd  of  indenmity  to  tlic  Shei*iil\  i'l  •  ".i  -n '.iir.'  (;r'  u  ;ii  ';: 
heniadc  the  levy  whirli  constituted  Ihc  ir^  ■:        \v\'\  :.  ) 
r^ght  to  abandon  tlu?  case  \\hi;  h  in   h.ni  -  •  . 
proved,  and  to  eh'ct  to  pnxM'cd  M'jf.lin:-!  .  b^/ - 
*^parate  tres[)ass  :  or.  Ml  all  eveiii^,  \\  \w  <•  <1 
should  have  douo  it  nr  the  cIom*  oTiiis  own  '!:»...• 
'tuncunditionally,  and  not  in  llie  way  lie  \\  \<\j-  i  i(»  d  >  ii. 
Tlie  (HK'stion  of  the  right  of  a  plaintiii*.  ai'Ler  provi.iLr  -l 
Joint  trespass,  to  abandon  it,  and  proceed  in:-  .-i  ^t'p.iiat.' 
^spass,  was  considered  in  thi*  case  of  M'i!'mf  \-  v.  /^//v 
f^).    Talt  v.  J/am'fi  (h)  also  decided  tbar  w  eonid  ii  )' 
'^doiie,  and  the  law  is  so  laid  down  in  '1  <iv'.  <  nL  /V'-. 
^24.   The  plaintiti"rt  (Counsel,  therefore,  couM  asl:  loi-  a 
Verdict  for  the  joint  trespass  oidy  ;  and  this  was  disposcjj 
^bythe  linding  of  the  Jury  on  the  question  ol  /     jtifUrff.-i , 
Moreover,  there  was  no  evidence  to  justilv  any  iim^ii-g 
^nst  Admm  alone. 

Thomson,  contra.    The  direction  to  the  Juiy,  thai  if  the 
whole  matter  had  been  closed  by  the  TomUf  snit.  ihey 
^cretolind  for  the  defendants,  was  likely  to  mislead  the 
J^Tf ;  as  only  such  acts  as  were  done  by  the  Sheriff,  could 
(a)  8  Kerr,  515.  (6j  0  C.  if  r.  73. 
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1662.  be  afiected  by  that  suit.  There  was  misdirection  in  to 
^^^^^  ing  the  jury  that  if  the  matter  was  closed  in  part, 
offainst  would  be  a  bar  to  the  plaintiffs  recovering  at  all  i 
Adams,  this  suit.  The  question  of  fraud  was  settled  in  H 
former  suit,  only  as  to  the  parties  in  that  suit.  Th 
is  not  the  identical  cause  of  action  there  settled :  it  is  onl 
a  part  of  it.  If  a  man  commits  several  acts  of  trespass  o 
the  same  person,  by  direction  of  different  persons,  surel 
the  party  injured  may  bring  distinct  actions  against  ead 
It  would  not  be  vexing  the  party  twice  for  the  same  cam 
of  action.  2d.  There  must  be  a  new  trial,  because  tl 
notices  of  defence  were  improperly  admitted,  though  th 
same  facts  were  afterwards  proved  by  the  judgment  rol 
3d.  There  should  have  been  a  verdict  against  Adam 
because  a  separate  act  of  conversion  was  proved  again: 
him  by  purchasing  the  goods.  [Ritchie,  J.  You  offerc 
mo  evidence  to  shew  that  the  goods  Adams  bought  wei 
sold  under  the  Tarratt  execution.]  It  was  incumbent  ( 
him  to  shew  that  the  property  he  bought,  was  res  judical 
I  had  a  right  to  abandon  the  joint  trespass,  and  to  pr 
ceed  for  the  separate  trespass  of  Adanis ;  and  practical 
I  did  so. 

Cur,  adv.  vidL 

Carter,  t'.  J.,  now  delivered  the  judgment  of  the  Coui 
This  was  an  action  of  trespass  for  breaking  and  enterii 
plaintiff's  stores  and  taking  his  goods.  He  seeks  to  esta 
lish  this  by  shewing  that  Charles  Johmtoriy  late  Sheriff 
St.  Jolin,  entered  the  stores,  took  the  goods,  and  so 
them ;  and  asks  to  recover  against  the  defendants  1 
shewing  that  after  the  Sheriff  had  entered  and  seized  tl 
goods,  they  executed  a  joint  and  several  bond  to  tl 
Sheriff,  dated  the  2d  Aprils  1856,  which,  after  recitit 
that  the  Sheriff  had,  by  ii  fi.fa.  against  the  goods  of  Jam 
j^.  C.  Black,  issued  out  of  the  Supreme  Court,  indorse 
to  levy  £3,667  lis.  9cZ.,  besides,  &c.,  seized  and  tab 
divers  goods  of  Black;  that  the  same  had  been  claim* 
by  Benjamin  Lawton,  who  had  given  the  Sheriff  noti 
not  to  sell,  or  pay  over  the  money  ;  that  Messrs.  TamA 

throuj 


In  the  Twentt-Fipth  Year  op  VICTORIA. 


279 


through  their  attornies,  had  applied  to  the  Sheriff  to  sell,  1862. 

notwithstanding  such  claim  and  notice,  and  that  the  defen-   

Lawton 

dants  in  this  suit  would  indemnify  the  Sheriff  for  so  doing,  against 
imd  offered  defendants  as  such  security  and  indemnity ;  Adams. 

that  the  Sheriff,  at  the  request  of  Messrs.  Tan^cUts  and 
the  DOW  defendants,  agreed  to  sell  on  being  so  indemni- 
fied, the  condition  of  the  bond  providing  such  indemnity ; 
and  that  the  Sheriff  having  received  this  indemnity,  pro- 
ceeded to  sell. 

This  was  the  only  evidence  to  connect  the  defendants 
jointly  with  the  acts  of  Johnston,  or  with  the  property 
claimed  by  the  plaintiff.  The  goods  in  both  stores  were 
shewu  to  have  been  seized  by  Johnston,  and  to  have  been 
sold  by  an  auctioneer  employed  by  him.  Two  of  the 
defendants,  Ada^ns  and  Tisdale,  attended  some  of  the 
sales,  and  were  bidders  and  purchasers  on  their  own  indi- 
vidual accounts  ;  but  only  as  other  purchasers  who  attended 
the  sales,  without  any  connection  with  the  Sheriff  or  with 
one  another. 

The  trespasses,  then,  which  the  plaintiff  seeks  to  establish 
against  the  three  defendants  in  this  cause,  are  those  acts  of 
Johnston  which  they  by  their  bond  adopted  and  authorized 
Wm  to  commit,  and  against  which  they  indemnified  him  : 
l^ing  clearly  the  acts  of  Johnston  under  the  Tarratt  exe- 
cution alone.  The  defendants  pleaded  not  guilty,  and 
?ive  notice  of  other  defences  under  the  13  Vict,  c.  32, 
^'De  of  which  was,  that  if  they  committed  any  trespasses, 
ttey  were  committed  with  Johnston  and  Tarratts;  and 
ftat  for  these,  Johnston  and  Tarratts  were  sued  by  the 
plaintiff,  and  he  recovered  damages  to  the  amount  of  £300, 
''^r  which  judgment  was  entered  with  '»osts  ;  which  damages 
*od  costs  have  been  paid,  and  the  ju  lament  satisfied. 

It  was  proved  that  an  action  had  been  brought  against 
^oAn*^on  and  Tarratt,  in  which  evidence  was  given  of  all  the 
•cteof  Johnston  under  the  Tarratt  execution,  and  damages 
^<)re  claimed  for  such  acts  to  the  amount  of  the  sum  di- 
'^cted  to  be  levied  under  that  execution,  with  such  further 
^^Quiges  as  the  circumstances  attending  the  seizure  called 
^;  that  the  jury  found  for  the  plaintiff  to  the  amount  of 
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£300,  for  which  judgment  was  entered  up,  will 
that  the  amount  was  paid  to  the  plaintiff,  and  sat 
entered  on  the  judgment.  The  declaration  was  t 
as  in  this  cause,  and  the  evidence,  if  not  the  same 
particular,  related  to  precisely  the  same  acts,  j 
identical  in  its  character ;  in  fact,  the  same  evide 
relied  on  to  support  both  actions.  Does,  then,  this 
to  a  defence ;  and  if  so,  is  it  available  under  a  not 

We  presume  it  can  scarcely  be  contended,  that 
not  be  a  defence  to  Jo/insfoii  and  the  Tifrrafla,  if 
either  of  them,  were  again  sued  by  the  plaintitf 
same  acts;  that  is  to  say,  for  the  trespasses  comm 
JohnH(())t  under  the  Tarratt  execution. 

If,  then,  it  would  be  a  defence^  to  the  actual  tre 
and  Ih'  wouM  Ih'  relieved  from  further  legal  lia 
would  seem  to  follow  :is  an  almost  irresistible 
quonce,  that  i)arlies  who  merely  indemnitied  tho 
against  the  con.^etiUeiiees  of  those  acts, and  so  beea 
structive  trespa>scirs,  eould  not  be  further  liabl 
<lefen<lants  would  liave  been  liable  to  indenuiily  tl 
itf  to  the  full  amount  found  by  the  jury  in  the  ti] 
had  it  been  lo  the  full  extent  claimed,  and  that  ji, 
would  have  been  conclusive  against  them ;  and  1 
now  bound  lo  indenmiiy  him  to  the  amount  of  tl, 
ment  actually  I'eeovered.  Ibit  an*  they,  in  add 
this,  liable  to  the  [>laintitl  l)eyon(l  what  lu»  could 
against  JointMnti,  and  beyond  v, hat  Jo]fi)H((j)t  h: 
shewn  by  legal  adjudication  between  them,  to  be 
him  for?  In  the  action  against  fA7/y/.s7oy/  and  the  7 
the  wholi^  ease,  so  far,  at  any  late,  as  Jo/tii.'<tOif\^  ;i 
doings  had  reference  to  the  Tarraff  execution,  wer 
to  have  been  fully  gone  into,  and  the  merits  of  t 
thoroughly  discussed  and  submitted  to  the  Court  ai 
and  damages  for  those  acts  elaimed  ;  and,  to  the  e 
the  injury  foimd  by  the  jury  to  have  been  .>u 
awarded,  and  the  fmdiug  of  th(i  jury  conlirmed 
Court:  thereby  establishing  such  damages  as  1 
amount  which  the  plaintiff  was  entitled  to  recover 
4/0/mslon,    If  this  be  so,  we  are  at  a  loss  to  concei 


In  the  Twenty -Fifth  Year  of  VICTORIA. 


281 


e  parties  who  merely  adopted  and  authorized- these  acts, 
n  be  made  liable  beyond  what  has  been  adjudicated 
'ainst  the  actual  perpetrator  of  the  wroni;. 
The  defendants'  liability  to  the  plaintitf  is  only  as  co- 
?spassers  with  Jolinstoii  under  th(j  Tarvaft  execution, 
d  they  might  have  been  sued  with  him  ;  but  the  plaintili', 
he  had  a  right  to  do,  elected  to  proceed  to  trial  and 
dgraent,  not  against  the  Avhole,  but  against  a  certain 
imbcr  of  the  joint  trespassers,  and  went  into  evidence 
'  the  whole  matter  in  which  all  the  partitas  w^ere  joint 
•espassers,  and  claimed  all  the  damage  he  had  sustained 
ly  reason  of  the  joint  trespass.    This  amount,  necessarily 
ancertain,  was  thus  by  the  jury  reduced  to  a  certainty, 
and  the  tinding  confirmed  by  the.('ourt;  and  so,  the 
amount  of  damage  sustained  by  the  plaintili*  I>v  reason  of 
8ucli  joint  trespass,  judicially  established,  or,  in  the  lan- 
guao:e  i.f  the  Court  in  Jiroirn  v.    Wootfon  {a),      th  it 
"which  was  uncertain  before,  w^as  reduced  in  n^.a  J/ffllccf- 
"'tam,  and  to  certainty." 

We  think  th(^  plaintitf  is  bound  by  this  recovery,  and 
ttat  he  cannot  proceed  against  the  other  co-trt's[).issers, 
not  parties  to  the  original  suit;  that  he  cannot  split  up 
Wsclaiiu;  that  it  is  not  oi)en  to  him  to  say,    True,  I  have 
recovered  a  certain  amount  J)ut  the  jury  did  not  allow  me 
^much  as  I  think  I  was  entitled  to;  and  I  havt^  now  the 
to  recover  the  balance  against  the  co-trespassers 
*honi  I  might  have  j(»ined  in  the  first  a(!tion,  but  whom  J 
^Wuot,  and  to  rely  on  th(j  acts  of  tlii^  parties  to  tht^  first 
^Qit*  which  were  all  adjudicated  on  between  them  and 
^yselt*,  for  establishing  my  claim  against  the  others."  If 
l^candothis,  where  is  there  to  be  an  end  to  litigation? 
^  this  case,  eleven  other  parties  were  shown  to  have 
under  Johndtm^  in  the  seizure  and  disposal  of  the 
under  the  Tarratt  execution,  and  so  became  co-tres- 
ers  with  him.    Are  all  these  parties  to  be  open  to 
^dividual  actions,  one  after  the  other,  at  the  suit  of  the 
IpJrintiff,  after  the  whole  matter  has  been  fully  adjudicated 
Ibetweeu  him  and  Johnston? 
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1862.       The  defendants  in  this  case  did  the  plaintiff  nc 
— —   beyond  what  Johnston  did  him  under  the  Tarraik 
^iHM^   tion ;  and  for  what  Johnston  so  wrongfully  did,  th 
Adams,    tiff  has  recovered  all  that  the  law  says  he  is  entii 
and  we  think  he  ought  not  to  be  allowed  to  reco^ 
the  same  defendants,  or  other  joint  trespassers  wit 
the  same  thing,  or  more,  because  he  happens,  in  op 
to  the  judgment  of  a  competent  Court,  to  think  tl 
pensation  not  full.    The  law  seems  to  us  very  cleai 
point,  as  the  following  authorities  plainly  shew 
Dig.     Action''  {K.  3)  6,  {K.  4)  1;  Aitkem 
Blades  (a)  ;  King  v.  Hoai-e  (6) .   This  last  case  no^ 
Ushes  that  the  rule,  always  held  applicable  to  jo 
passers,  applies  equally  to  joint  debtors. 

This  defence  was  set  up  under  a  notice  of  i 
and  was  therefore  an  issue  for  the  jury,  and  T^ 
mitted  to  them  by  the  learned  Judge,  in  a 
which  the  plaintifl',  at  all  events,  cannot  complain 
it  be  urged  that  the  plaintilV  only  recovered  dam 
the  taking  a  small  part  of  the  goods  in  question, 
those  to  which  the  plaintiff  claimed  title  independ 
the  sale  from  Blach^  that  may  be  very  true,  and 
verdict  was  substantially  for  the  defendants  as  t< 
goods  which  the  plaintiff  alleged  to  have  purchas' 
Black;  but  the  plaintiff  did  not  ask  to  have  the 
taken  distributively,  separating  the  goods  claime 
the  purchase  from  Black,  from  those  which  he  had 
imported;  and  if  he  had,  we  do  not  see  how  thi 
have  helped  him,  for  the  finding  on  the  one  was  as 
sive  as  the  finding  on  the  other,  and  would  be  a  ba 
new  action  for  the  same  trespass.  As  the  record 
the  damages  found  by  the  jury  are  a  satisfaction 
whole  alleged  trespasses. 

So  much  for  the  main  point :  but  there  are  othei 
we  must  dispose  of. 

The  declaration  charged  a  joint  trespass  againsi 
defendants,  in  taking  and  converting  the  goods  of  tl 
tiff.    The  plaintiff  gave  evidence  of  such  joint  1 


(a)  1  Marsh.  IT. 


(h)  13  M,  &  W.  491 
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id  as  part  of  the  transaotion,  a  subsequent  purchase  of  I862» 
lit  of  the  goods  by  one  of  the  defendants,  Adams.  — — 
othing  was  said  by  the  plaintiff's  counsel  of  any  claim  againtt 
ir  any  separate  trespass  by  Adams^  till  towards  the  close  Adams. 
r  the  defendants'  case.    Ho  then  claimed  to  ask  the  jury 
»r  a  verdict  against  all  the  defendants  for  a  joint  trespass ; 
r,  if  they  should  be  against  him  on  that  point,  then  for  a 
erdict  against  Adams  alone,  for  the  subsequent  purchase 
nd  conversion,  in  which  he  alone  was  implicated.  The 
use  was  so  put  to  the  jury  by  the  learned  Judge,  and 
hey  iound  for  the  defendants,  declining,  however,  to  give 
any  opinion  on  the  question  of  fraud  (which  would  have 
been  conclusive  as  to  both  matters).    It  is  now  contended 
by  Mr.  Thomson^  for  the  plaintiff,  that  inasmuch  as  a 
separate  act  of  conversion  was  proved  against  Adams, 
and  the  points  on  which  the  jury  have  found,  afford  no 
defence  to  that  act,  the  verdict  should  be  set  aside,  as 
contrary  to  the  evidence.     This  perhaps  might  be  so 
(though  it  would  be  difficult  from  the  evidence  to  deter- 
Diine  what  particular  goods  were  purchased  by  AdamSy  or 
^tat  he  purchased  which  were  not  included  in  the  Tarratt 
stit),  if  Mr.  Thomson  were  right  in  taking  the  alternative 
position  which  he  assumed  in  placing  his  case  before  the 
jory.  That  position,  however,  we  do  not  think  he  could 
take.  It  is  clear  that  when  the  plaintiff's  case  closed, 
'M)thing  had  occuiTed  to  make  the  defendants  aware  that 
anything  but  the  joint  trespass  was  relied  on  ;  or,  to  lead 
ttem  to  meet  the  charge  of  the  separate  act  of  Adams  in 
4e  case  for  the  defence.    The  utmost  which  could  have 
tken  been  open  to  the  plaintiff's  counsel,  would  have  been 
to  have  abandoned  one  of  the  trespasses,  and  sought  to 
^ver  for  the  other.    Tail  v.  Harris  (a)  would  seem  to 
*hew  he  could  only  go  for  the  joint  trespass  :  but  he  eer- 
ily could  not  try  both,  which  was,  in  fact,  trying  two 
^Diependent  causes  of  action  between  different  parties,  on 
^  record  (6) .    As  the  declaration  was  for  a  joint  tres- 

[  (a)  6  C.  <C  P.  73. 

t  1^)  8ee,  as  to  the  right  to  abandon,  Ache  v.  Alexandre,  EaaU  T,  1S71 

\>aa^  \ 
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pass ;  as  tlierc  was  evidence  of  a  joint  trespass ;  as  that 
joint  trespass  was  not  abandoned  by  the  plaintiff's  coimsel, 
bnt  urged  by  him  to  the  jury  ;  the  jury  should  have  been 
confined  to  that  trespass ;  and  had  they  been  so  confined, 
the  point  now  iirgcM.l  could  nol  have  arisen. 

2.  As  to  the  improper  reception  of  the  letters  and 
declarations  of  Black\  the  person  by  whose  transfer  the 
property  in  the  ^oods  vested  in  the  plaintiff,  and  whidi 
transfer  was  inii)u,ixned  by  the  defendants,  as  having  been 
made  in  iVaiul  of  JJIcu-k'.s  creditors  ;  —  it  becomes  perfectly 
inunaterial  from  the  resnlt  of  the  case,  inasmuch  as,  from 
the  maimer  m  wliicli  the  jury  htive  given  their  verdict, 
tlie  evidence  caimot  1):^  hi;iterial,  as  it  could  have  no  possi- 
ble bearing  on  any  part  of  tiie  case,  except  the  (piestion  of 
fi'aiid,  on  wiiich  the  jury  havi^  expressly  declined  to  give 
any  opinion.  If  tlu'  vc^rdicl  can  bo  ^ustained  on  the  ques- 
tions on  which  alone  tlir  jury  have  founded  it,  and  &uch 
verdict  i.>  a  conii)Icte  aecisit)n  of  the  case,  it  Avould  1k»  pre- 
posterous (even  if  the  evidence  wt-re  improi)erly  luhnitted) 
to  send  tiio  case  to  nuotlior  trial,  when  it  hatl  been  |)r()perly 
decided  on  poiiil.s  v;hich  the  objectionable  evider.co  oould 
not  in  any  w;'.y  lor.ch  or  alfcct. 

It  is  said,  tile  ovidciiiM!  of  the  trial  of  the  f(U'mer  action 
o\  L(iwl(ni  V.  'I\in\:!i.  v>:is  incomplete,  without  the  prodll^ 
tion  of  l!ie  notices  (;f  dia*eiice  served  on  the  plaintili  in  that 
suit;  or,  a  nolict*.  to  pi'(/duce  iliem  in  order  to  admit  sec- 
ondary (.violence:  ov,  the  copy  lilcd  \\\\\\  the  yiai  Pi'i^ 
record. 

The  i)roof  which  v»as  actually  ^iven,  was  the  draft  of 
those  Jiotices  of  defeiicii  remaining  in  the  hands  of  the 
attorney  lor  the  defendunts  in  that  suit.  It  was  also  proved 
that  search  had  I)e(m  made  with  the  Olerk  of  the  Circuits 
and  the  Judge  who  tried  the  case,  for  the  copy  tiled  with 
the  iV/*.s/  IVius  njcord,  and  that  such  copy  was  in  the  pos- 
session of  neither.  If  such  copy,  so  tiled,  were  the  propel 
original  to  be  produced,  there  was  sntKcient  evidence  o 
ineffectual  search  to  admit  the  defendants' original  draft  O- 
secondary  evidence.  If  not,  then  that  draft  must  be  eon8i(3 
ered  the  original,  according  to  the  nearest  analogy  which  ca 
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)e  found,  viz.  the  proof  of  a  notice  of  set-off ;  with  respect 
» which  it  is  said  in  1  Tidd  Pr,  668:  "The  notice  of 
*  set-off  is  usually  written  under  the  plea,  and  delivered 

therewith  to  the  plaintiiFs  attorney,  and  a  copy  of  the 

notice  should  be  kept  by  the  defendants  attorney,  it 
'*  hti)\g  necessary  toi)rove  the  delivery  of  it  at  the  trial  of  the 

cause,''  Moreover,  this  notice  of  defence  does  not  form  a 
part  of  the  record,  and  the  issue  intended  t(»  be  raised 
thereby,  was  raised  by  the  plea  of  the  general  issue,  so 
that  the  notice  of  defence  was  entirely  superfluous. 

The  rule  for  a  new  trial  will  be  discharged. 

Kule  discharged. 


1862. 

Lawton 
against 
Adams. 


STILES  a(;aiust  KEIVER. 

TRESPASS  ouarf'  cl a u.snm  tried  before  Cw/'Zor,  A  «locdof  cou- 

C.  J.,  at  the  last  jiloert  circuit.  snibcd  the 

The  land  where  the  alleged  trespass  was  (committed  oMal^I^^'K^ 
iad  formerly  belonged  to  one  Royal  Hunt,  who  died  about  I^cIvm'^^^^^^^^ 
ieyear  1814.    After  his  deatii,  his  farm  was  divided 
^nipn<y  his  children,  and  a  portion  of  it,  (li.stinii:iiished  in  i'/^X' 
Repartition  as  lot  No.  7,  and  which  included  the  land  iir* from/;rooj:- 
wspute,  was  allotted  to  his  dauu:hter,  Attn  llnuf,  and  she  cVro.;  — Hold, 

^         1  .     ^1  ^r','o-      ri-^i       1      11        .1     -  UiuMbcwlioie 

conveyed  to  the  plaintifl  in  l<So<.     Ihe  deed  described  oi  i(»t  No.  7 

^  laud  as  a     certain  pif^ce  of  upland  and  salt  marsh  in  lu ed\ihel'rau- 

*the  same  division,  being  lot  Number  seven,  30  rods ri^^ij["V"on^^*^ 

*wide,  being  on  the  west  side  of  the  lot  R(,yal  ITautl^^^^'J^f^'^ 

'* purchased  of  Joel  Ed'/ett,  and  runnini,^  from  6'/v>oieJ 

.  ./     '  o  (ini  ],ot  run 

*Creei%  near  the  brid^Ci*,  bv  Thohias  Rtarso,ts  line,  to  fvmn  Crooked 

Creek. 

**the  rear  line  of  the  grant,  .  .  .  containing  80  acres, 
"more  or  less." 

At  that  time,  the  land  on  the  west  side  of  llnnVs  farm 
j'ifi  owned  by  llionuis  Pearson;  but  it  was  afterwards 
P'chased  by  the  defendant.  It  was  not  disputed  that  if 
p  deed  under  which  the  plaintiff  claimed,  conveyed  the 
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1862.    whole  of  Ann  HunCs  share  of  her  father's  properly,  i 

  would  include  the  locus  in  quo;  but  it  was  contended tti 

offainH  ^®  words  of  the  deed,  <^  running  from  Crooked  UreA 
Kxmn.  shewed  that  such  was  not  the  intention,  and  consequenti 
that  the  plaintiff  had  shewn  no  title  to  the  locus  in  quo.  II 
defendant  claimed  the  land  under  a  deed  from  one  JfcOie 
lan^  but  this  did  not  convey  the  land  in  dispute ;  he  thi 
claimed  title  by  possession,  and  also  that  he  had  a  rigl 
of  way  over  the  land,  but  the  evidence  failed  to  make  01 
the  defence.  It  appeared  that  the  dividing  line  betwec 
the  plaintiff's  and  the  defendant's  land  (the  Pearson  lot 
struck  Crooked  Creek  at  a  point  beyond  where  the  alleg€ 
trespass  was  committed,  and  not  where  the  defendant  coi 
tended  that  it  did.  The  plaintiff  gave  evidence  of  posse 
sion  of  the  land  up  to  the  Pearson  line. 

The  learned  Judge  left  it  to  the  jury  to  find  wheth 
the  piece  of  land  in  dispute,  was  a  part  of  the  land  pa 
chased  by  the  plaintiff  from  Ann  Huat^  and  whether  1 
had  made  out  a  possession  of  it  up  to  the  Pearson  lin 
If  they  found  these  questions  in  the  affirmative,  and  t1 
defendant  had  trespassed  over  that  line,  the  plaintiff  w 
entitled  to  recover.    Verdict  for  the  plaintiff. 

In  Michaehnas  term  last,  jSteadmaji  obtained  a  rule  ni 
for  a  new  trial,  on  the  grounds  of  misdirection,  andtb 
the  verdict  was  asrainst  evidence. 

o 

A.  L,  Palmer  shewed  cause  in  Hilary  term  last,  cod 
tending  that  the  whole  of  lot  No.  7,  iu  the  division  of  th 
Hunt  farm,  vested  in  the  plaintiff  by  his  deed. 

Steadman,  contra^  contended  that  the  locus  in  quo  wa 
not  conveyed  by  the  deed  from  Ann  Hunt^  which  bounde 
the  plaintiff's  land  by  Crooked  Creeky  and  consequentl; 
that  he  had  failed  iu  making  out  a  title  to  it ;  and  that  h 
had  shewn  no  such  exclusive  possession  as  to  enable  hii 
to  maintain  trespass. 

Cur.  adv.  vulL 

Parker,  J.,  now  delivered  the  judgment  of  the  Coui< 
It  seems  to  us  clear  enough  that  the  locus  in  quo  did  fflti 
part  of  the  lot  No.  7,  in  the  Hunt  family  partition  roadei 

188' 
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1SS7,  and  thereby  allotted  to  Ann  Hunt ;  and  that  the  legal  1862. 

poMssion  was  in  her  at  the  time  of  the  conveyance  to   

Ailet,  it  not  being  shewn  to  have  been  in  the  posaession  again9t 
fin^j  one  else.  Ksmou 

We  think  also^  as  the  true  construction  of  the  deed, 
that  the  whole  of  lot  No.  7,  which  Ann  Hunt  had  then 
fte  right  to  convey,  did  pass  to  the  plaiutiff.  The 
description  runs  thus:  Also  one  certain  piece  of 
^upland  and  salt  marsh  in  the  same  division,  being  lot 

Number  seven^  thirty  rods  wide,  being  on  the  west  side 
"of  the  lot  Royal  Hunt  purchased  of  Joel  Edgetty  and 
"running  from  Crooked  Creek ubslt  the  bridge,  by  Thomas 
"  Pearson*8  line,  to  the  rear  Mne  of  the  grant ;  and  bounded 
"on  the  east  side  by  a  lot  Reuben  Stiles  purchased  of 

Lemuel  Wilber^  containing  80  acres,  be  the  same  more 
"or  leas."  Although  there  is  certainly  a  false  description, 
in  stating  that  the  lot  runs  from  Crooked  Creek  near  the 
bridge,  still  we  think  it  falls  within  the  rule  laid  down  in 
5*?p.  Touchstoney  and  other  books,  Falsa  demonstratio 
*^nonnoc€t^;  and  it  is  added  by  Mr.  Preston  (page  247), 
"For  whenever  there  is  in  the  first  place  a  sufficient  cer- 
'*tainty  and  demonstration,  and  afterwards  an  accumula- 
**ti?e  description,  and  it  fails  in  point  of  accuracy,  it  will 
"be  rejected." 

Great  stress  seems  to  be  laid  in  the  books  on  the  de- 
scription first  in  order,  and  the  name.  In  the  deed  before 
W,  the  first  description  is  unambiguous  and  sufficient : 
"One  piece  of  upland  and  salt  marsh  in  the  same  divis- 
"ion,  being  lot  ^timber  seven  "  It  is  not  said  to  be  part 
^  the  piece  made  in  the  division,  or  part  of  the  lot  No.  7, 
*od  there  is  nothing  in  the  evidence  to  shew  any  intention 
the  grantor,  Ann  Hunt,  to  reserve  any  part  of  the  lot 
So.  7  to  herself :  the  contrary  is  apparent.  What  is 
attempted  to  be  shewn  is,  that  she  did  not  grant  the  locus 
w»  Jtto  as  apart  of  No.  7,  because  she  did  not  thinlv  it  was 
P«rt  of  it ;  but  it  being  shewn  to  have  been  part  of  lot  No. 
''ther  mistaken  opinion  cannot  alter  the  matter.  Had  it 
shewn  that  the  locus  in  quo  was  in  the  possession  of 
r  person  at  the  time  of  An7i  HunCs  deed,  that  might 
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1862.    make  a  diftbrence.    Doe  v.  Burt  (a).    BuUer,  J.,  there 

  said  :  ''Where  there  is  a  conveyance  of  all  that  acre  called 

against  "Black  acre,  everything  which  belongs  to  Black  acre  passes 
Keivkr.  'Mvitli  it;  and  there  the  rule  which  has  been  mentioned 
'"prima  Jacie  obtains.  But  whether  parcel  or  not  of  th< 
thing  demised,  is  always  matter  of  evidence.'' 
So  far  as  the  oral  testimony  goes,  we  have  the  evident 
of  Stiles,  that  he  believed  he  bought  it  by  the  deed  o 
lb37,  and  had  occupied  it  since.  If  he  is  contradict<,»d  ii 
this,  it  is  for  the  jury.  If  the  Peartioa  line  struck  Crooket 
Creek  at  the  point  contended  for  by  the  defendant, 
should  agree  that  the  case  might  fall  within  the  authority 
of  Doe  V.  Dotcer  (/>),  because  jiU  the  terms  of  the  descrip 
tion  would  ))e  satisfied  by  beginning  at  a  point  short  oftb 
end  of  tlie  lot  No.  7  ;  and  the  whole  of  lot  No.  7  need  nc 
necessaiily  pass  under  the  deed,  if  by  the  subsequent  de 
scription  abutments  are  given,  which  exclude  a  small  paii 
of  it;  but  the  words  running  from  Crooked  Creek'' A 
not  de.>cril)e  the  lot  according  to  the  bounds  contended  f<c 
])y  the  defendant,  though  certninly  the  Penrson  line  dac 
conu'  nearer  to  the  creek  at  that  ])oint,  than  it  does  at  tb 
highway,  by  which  lot  No.  7  was  bounded. 

We  do  not  lliink  tlie  evidence  of  the  defendant  w^as  vei" 
sati^f  ictory  :  lie  did  not  al  lirst  claim  by  possessioa,  bii 
by  [)urchase  from  Mc(JleVau ;'  and  when  it  was  shewn  tb 
3IcClcll( fit's  deed  did  not  convey  the  Jocas  in  quo,  an 
Avhen  it  moreover  was  shewn  that  there  was  a  negotiatio 
between  Kf  ivtr  and  StUes  for  the  purchase  of  this  ver 
piece  of  land,  which  wcMit  olf  on  a  small  diiference  as  t 
the  price,  this  does  not  much  support  the  defendant's  pos 
tion  at  the  arginnent. 

We  do  not  see  how  it  was  made  out  that  the  plainti 
was  barred  by  the  Statute  of  Limitations  ;  and,  on  tl 
whole,  as  it  was  fairly  left  to  the  jury  to  say  whether  th 
piece  of  land  was  parcel  or  no  parcel  of  the  plaintiff's  pu 
chase,  we  are  not  disposed  to  disturb  the  verdict. 

Rule  discharged  (c). 

(a)  1  T.  li,  701.  {b)  3  Ji.  &  Ad,  453. 

(a)  See  Doe  v.  MeGarrigle.  1  Pagt,  254. 


I 
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DAVIDSON  of/aiust  ARSINEAU. 


rmS  was  an  action  on  a  promissory  note  made  by  the 
defendant  in  favor  of  Moses  Welling^  and  by  him 
indorsed  to  the  plaintiff*. 

At:  the  trial  before  Carter^  C.  J.,  at  the  last  Westmor- 
land  circuit,  James  WelliiKj,  a  witness  called  by  the  plain- 
tiff to  prove  the  defendant's  signature  to  the  note,  stated 
on  cross-examination,  that  while  J/o^ts  WeVliKj  held  the 
•note^  he  told  the  witness  that  the  note  had  been  paid. 
The  plaintiff's  counsel  then  asked  to  bo  allowed  to  treat 
Mm  as  a  hostile  witness,  and  to  cross-examine  him ;  and 
the  learned  Chief-Justice  allowed  him  to  do  so. 
^^erdict  for  the  plaintiff. 

rule  nk'f  tor  a  new  trial  on  this  ground,  IiMvini^;  ])oon 
obtained  in  Michaelmas  term  last, 

^mit/i,  Attorney-General,  shewed  cause  in  Hilar'i  term 
last,  contendin2:  that  the  ])laintiff  was  obliired  to  call  JanK^s 
Wdlinfj  to  prove  the  note,  and  he  being  advrrso,  and 
having  taken  the  plaintitf  by  surpris(\  he  had  a  riirht  io 
treat  him  as  a  hostile  witness. 

Pabrwr,  contra^  contended  that  the  plaintiff  could  not 
discredit  his  own  witness,  and  that  the  declarations  of 
Jfose^  Tr^Z/iT?^  were  not  evidence  for  the  plaintiir:  thongh 
4e  defendant  might  give  evidence  of  JAas'eN  WcJlinf/s 
declarations,  while  he  held  the  note.  1  t^tark.  Er,  211) : 
W^r/r/iM'.  Beckett  (a)  ;  Uradlct/  v.  Jlkanlo  {h);  }HIiuish 
^.  mier  (c);  The  Lochtiho  (d). 

( -nr.  ((dr.  /•////. 


If  a  witness 
called  to  prove 
li  case,  unex- 
pectedly gives 
evidence  in 
opposition  to 
it,  the  Judge 
may  allow  the 
party  calling 
8uch  witneH8, 
to  treat  him  as 
hostile,  and  to 
crosH  examine 
him;  though 
the  ett'ect  of 
doing  so  mav 
be  to  discredit 
hi-s  testimonv. 


Parkeu,  J.,  now  delivered  the  judgment  of  the  Court, 
cannot  think  the  learned  Chief-Justice,  in  his  ruling  at 
^®  trial  of  this  case,  went  boyond  what,  in  the  fair  exer- 
*^^®<>f  his  discretion,  he  was  entitled  to  do,  and  for  the 


(a)  1  Moo.  <f  i?.  414. 
ic)  15  Q.  B,  8TS. 


ib)  SBiuf/.  57. 
id)  UJur,  702. 


purposes 
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DAvmsoN 
against 

ABSDfXAU. 


purposes  of  justice  was  required  to  do ;  nor  did  he  go 
beyond  the  principle  of  the  later  cases  discussed  in  Mi- 
huish  V.  Collier  (a).  Wrig/it  v.  Beckett  (6)  and  Dm 
V.  Aslett  (c)  may  be  referred  to. 

The  circumstances  of  the  note  not  having  been  given  up 
to  Arsvieau,  if  he  had  paid  it,  and  of  neither  Moses  Wd- 
ling  nor  Arsineau  being  called  as  witnesses  by  the  defen- 
dant, are  strong  to  shew  that  the  note  had  not  been  paid 
between  the  original  parties ;  and  unless  we  were  quite 
satisfied  the  Chief- Justice  had  allowed  too  great  a  latitude 
in  the  examination  of  James  Welling^  this  verdict  ought 
not  to  be  disturbed. 

We  think,  therefore,  the  rule  should  be  discharged. 

Rule  discharged  (rf). 


PALMER  against  TURNER. 

inan  wjtion    /^ASE  for  obstructing  a  stream  and  overflowing  the 

ingawater-   \J  plaintiff's  land;  tried  before  Carter^  C.  J.,  at  the 

ing  ttfrough'  last  Wcslmoiland  circuit.     The  plaintiff  and  defendant 

the  plafnt^   were  owners  of  marsh  lots  adjoining  each  other.    A  small 

dSntfa^'^Vee-C^^^      flowed  through  the  plaintift's  lot,  and  on  to  the 

ment  between  jefpujants.     The  defendant  built  a  bridge  across  the 
them,  where-  o 

bythedefen-  creek  ou  his  own  lot,  which,  the  plaintiff  contendedi 
dant  agreed  to  /.    i  i  ^  n  • 

enlarge  the  causcd  the  water  of  the  creek  to  overfloAV  his  lot.  En- 
^^ater-course  i 

and  did  so,  '  dencc  was  given  of  an  agreement  between  the  plaintiff  and 
for*ir^8?c^  defendant,  whereby  the  latter  agreed  to  enlarge  the  natutd 
re?cvantevi-  water-course  by  cutting  a  ditch.  That  he  did  so,  and  wi» 
piaimiff.''^^''  paid  for  it  by  the  plaintifl\ 

Verdict  for  the  plaintiff  for  $25. 

In  Michaelmas  term  last,  a  rule  nisi  was  obtained  for  a' 
new  trial,  on  the  ground  of  improper  admission  of  thwH 
evidence. 

(a)  16  Q.  B,  S78.        (&)  1  Moo.  A  R.  4U.        (o)  2  Moo.  A  R.  m.  ' 
(d)  See  Atkinson  v.  Atkinson,  ante,  page  S71. 

A.  L.  Pahm 
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A.  X.  Palmer  shewed  cause  in  Hilary  term  last.    The  1862. 

Untiff  proved  that  the  ditch  was  cut  by  the  defendant   

mder  an  agreement,  for  the  purpose  of  deepening  the  agaUut 
tttural  stream,  and  was  paid  for  by  the  plaintiff :  it  was  TuamER. 
lierefore  relevant,  and  part  of  the  res  gestce.  GreenL  Ev. 
\  108 ;  Winter  v.  Rockwell  (a) .  The  defendant  obstructed 
the  water-course  and  injured  the  plaintiff,  and  therefore, 
the  evidence  of  the  agreement  was  improperly 
•dmitted,  it  would  be  immaterial,  and  therefore  no  ground 
tea  new  trial. 

Smth^  Attorney-General,  contra.  If  a  verdict  for  the 
defendant  would  have  been  sustained  without  the  admission 
«f  this  evidence,  this  verdict  cannot  stand.  The  whole 
point  in  the  case  is,  whether  the  defendant  has,  by  obstruct- 
ing the  natural  water-course,  caused  the  water  to  flow  back 
more  than  it  was  naturally  accustomed  to  flow.  The 
evidence  of  the  agreement  was  entirely  irrelevaut  in  such 
*case;  it  must  have  influenced  the  jury.  If  the  evidence 
^as  improperly  admitted,  the  plaintiff  must  shew  that  it 
l^d  no  influence  on  the  jury,  otherwise  there  must  be  a 
«H5w  trial. 

Cur,  adv.  vult. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
He  only  question  in  this  case  is,  whether  evidence  of  an 
tgreement  between  plaintifl'  and  defendant  for  cutting  a 
iiteh  in  the  natural  water-course  for  the  obstruction  of 
•Wch  the  action  was  brought,  was  improperly  received  in 
iridence.  We  do  not  see  that  this  arrangement  between 
fce  parties,  with  respect  to  the  very  matter  in  dispute 
ould  well  be  rejected,  though  it  might  have  no  very  im- 
(Vrtant  bearing  on  the  immediate  issue  in  the  action. 

It  would  certainly  shew  that  in  the  opinion  of  both  par- 
»,  the  natural  course  of  the  water  was  hardly  sufficient 

carry  the  water  ofl'  the  plaintiff's  land,  and  Would  so 
id  to  show,  that  any  obstruction  of  that  natural  course, 
'  the  enlargement  of  which  the  parties  had  agreed,  and 
i  defendant  had  received  money  from  the  plaintiff,  could 

(a)  8  Eatt,  806. 

^  not 
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1862.    not  have  been  done  with  an  intention  of  doing  a  bene) 

  the  plaintiff  (as  was  rather  contended  at  the  trial) 

against  must  have  been  done  with  the  contrary  intention. 
Turner.  It  was,  moreover,  a  dealing  by  the  parties  with 
matter  involved  in  the  action,  nearly  contemporai 
with  the  matter  complained  of  in  the  action.  It  amom 
this,  the  plaintiff  says,  1  complain  that  you  have  obstn 
my  water-course,  and  you  did  so  at  the  very  time^ 
you  had  agreed  to  improve  it,  and  had  taken  $2  froi 
for  that  purpose. 

We  do  not  think  the  evidence  could  have  been  reje 
neither  do  we  think  that  in  the  manner  in  which  the 
was  left  to  the  jury,  it  could  have  had  any  injurious  e 
The  rule,  therefore,  will  be  discharge 


DANA  Mild  AxoTii::!:  (.y-f/z/s'/  HKADLKY. 
L>efond:mt  v^SUMPSIT  hv  the  iiKlors(M's  ai^ainsv  the  draw 

dnnv  :i  bill  of     '  \*  ' 

t'xchanKc on  a       of  cxchiiiiiTe  for  ^il,0(H) :  tried  J)ef(U-e  Wi 

r.of /^anv"/-.  ^  y'     .  n.i        .  .  . 

gayahioiii  J.,  at  tlic  hi<t        JfJnt  Circuit,     ihr  pianitilLs  were 

whk'h'heur-  suited  on  the  irroinul  that  the  bill  had  not  been  duly 

ally.   I\  had  sentcd  lor  paynioni . 

bimnesshi  '^''i^                        '^^'^         -suited  in  the  judgrae 

Boston.   Be.         ( V)iirt  '* 

fore  the  bill  ^'^^  V>OUn. 

came  due,  be  f,j  Mirhftehnus  Xrvm  la>t,  ffark  ()])taiiied  a  rule  ni$i 
died.  There 

was  no  pre-  new  trial,  on  the  irround  that  the  due  presentment  had 
sentmcntfor  •         i.    i       i  i 

jjaymentin  waived  l)v  the  subsecpient  ])r()inise  or  the  delenda 

on  present-    pay  the  bill.    lie  cited  \V(t(tf'r.^  v.  Lonlly  {a). 
mentat  T:s 
place  of  busi- 

ue88  in  Bailor,  the  answor  wa?*,  that  there  w:is  no  i)or.son  authorized  to  pay  accej 
About  A  month  after  thi-*;  the  defendant  wrote  to  the  plaintiff— tlie  indorW^  of  tb( 
regretting  tlio  non-payment,  and  requesting  time,  olfering  to  give  notes  for  the  amc 
Held,  that  an  it  did  not  appear  that  when  the  defendant  made  this  offer,  lie  was  awi 
the  bill  had  not  been  presented  in  Boston^  his  promise  to  pay  was  no  waiver  of  t 
Kentment. 

(a)  2  Kerr  J 18. 
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Thomson  shewed  cause  in  Hilary  term  last,  cont^^nding  1862. 

that  there  could  he  no  waiver  unless  the  defendant  knew   

the  hill  had  not  heen  presented  in  Boston.  against 

Allen  J  contra^  cited  Lundie  v.  Robertson  (a),  and  con-  bradlby. 
tended  that  the  defendant's  promise  to  ])ay  was  prima 
facie  evidence  of  the  due  presentment  of  the  note ;  and 
that  his  applying  to  the  plaintiff  for  further  time  was  evi- 
dence of  a  waiver  of  the  ohjection,  as  he  knew  the  bill 
would  not  be  paid  in  Boston^  if  presented,  and  could  not 
therefore  be  prejudiced  by  its  non-presentment.  Ilophy 
v".  Dufresne  (6). 

Cur.  adv.  vnlt. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court* 
3!*lii8  was  an  action  brought  by  the  indorsees  of  a  bill  of 
exchange  drawn  on  21st  September ^  1859,  in  this  Province 
the  defendant,  on  TF.  H.  Taylor^  Bangor,  Maine, 
Payable  to  Messrs.  Collins,  Whittakir  d?  Co.,  at  three 
*A«nths  after  date,  in  Boston  (admitted  to  be  Boston,  Mass. , 
the  United  States  of  America)^  and  indorsed  by  Collins, 
^Vhittakir  &  Co.  to  the  plaintiffs,  and  accepted  generally 
Tayl(yr. 

This  is  the  case,  therefore,  where  the  place  of  payment 
^  mentioned  in  the  body  of  the  bill,  and  forms  part  of  the 
^ntract ;  and  a  presentment  there  is  essential  in  order  to 
^ige  the  drawer  or  any  other  party,  imless  there  l)e  a 
^Qe  waiver,  or  admission  of  liability. 

It  would  appear  that  the  drawee,  Taylor,  was  resident 
^Bangor,  in  the  State  of  Maine,  and  that  the  defendant 
kid  made  a  consignment  of  goods  to  him,  on  account  of 
which  the  bill  was  drawn  aud  accepted ;  that  he  (Taylor) 
hid  no  place  of  business  in  Boston;  that  he  flied  before 
the  bill  became  due,  without  having  made  any  provision 
ftr  the  payment ;  and  that  on  the  24th  December ^  1859,  the 
day  the  bill  fell  due,  it  was  presented  at  the  late  place  of 
of  7l^26r,  at  Bangor,  and  the  answer  then  given 
I,  **that  there  had  been  no  administrator  appointed,  and 
Ihere  was  no  one  authorized  to  pay  acceptances. There 

(«)  7  JRsal,  m.  (6)  15  S75. 

6  ivu 
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1862.    was  no  presentment  made  in  BoatoUj  nor  is  there  anythii 

  to  shew  that  at  that  time  the  defendant  had  dispensed  wr 

against  essential  preliminary,  if  the  holders  meant  to  look 
Bradley,  him. 

On  the  6th  February,  1860,  however,  a  letter  was  wri 
ten  by  the  defendant  to  the  plaintiffs,  regretting  much  th 
the  acceptance  had  not  been  paid ;  stating  the  losses  I 
had  sustained  through  Taylor;  requesting  time  for  pa 
raent,  and  to  be  leniently  dealt  with ;  and  offering  indor» 
notes  at  four  and  six  months  for  the  amount ;  and  the 
is  every  appearance  that  the  defendant  supposed  iiimsi 
to  be  liable  on  the  bill  :  but  there  is  nothing  from  which  i 
can  gather  that  he  was  aware  at  the  time,  of  the  ladi 
of  the  holders  in  not  making  a  presentment  at  Bosto 
The  offers  made  by  the  defendant  were  unfortunate 
not  accepted;  but  the  plaintiffs  stand  on  their  legal  rig! 
to  recover  on  the  bill,  and  the  defendant  on  the  legal  oi 
jection,  that  he  is  not  liable  for  want  of  due  presentmeo 
and  that  his  letter  of  6th  Februanj,  1860,  being  written i 
ignorance  of  the  laches,  was  no  waiver.  As  it  is  ahui 
dantly  clear  the  presentment  at  ^os^on  would  have  beem 
no  avail,  and  the  defendant  was  aware  that  the  accept( 
had  not  made  provision  for  it,  but  was  prevented  froi 
doing  so  by  his  death,  and  of  his  having  written  a  wee 
before,  to  know  where  the  bill  could  bo  found,  so  that  I 
could  attend  to  it ;  and  seeing  that  six  weeks  had  elapse 
between  the  day  the  bill  fell  due,  and  the  date  of  the  4 
fendant's  letter,  which  would  be  abundant  time  for  obtaii 
ing  information,  we  were  anxious  to  examine  carefully  tl 
expressions' contained  in  the  letter,  and  the  authorities  ( 
the  point,  to  see  whether  it  would  not  come  within  tl 
case  of  Jlopley  v.  Dufresne  (a),  which  seems  rather  i 
enlarge  the  general  rule,  that  a  promise  or  acknowledj 
*'ment  made  under  misapprehension  of  fact;  or,  if  tl 
'^bill  had  been  presented  for  acceptance  and  acceptao 
refused,  a  promise  to  pay  in  ignorance  of  that  circui 
stance  is  no  waiver  of  the  consequence  of  lachea";  a 
as  laid  down  in  several  cases,  beginning  with  Blem 

(a)  16  EoBt,  875. 
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Hirst  (a),  *'thata  promise  to  pay,  made  without  the  1862. 

**  knowledge  of  the  laches  of  the  holder,  is  not  binding."   

The  distinction  made  in  Hopley  v.  Dufresne  was,  that  against 
although  there  had  not  been  a  due  presentment,  and  there  Bradley-. 
was  no  direct  evidence  that  the  defendant  was  actually 
•pprized  of  the  laches,  the  defendant  had,  after  the  suit 
Was  commenced  and  the  dechiration  filed,  in  which  due  pre- 
wntment  was  averred,  applied  for  the  indulgence  of  a 
further  extension  of  the  time  to  pay  the  bill ;  and  Lord 
Menborouffh  thought  it  should  have  been  left  to  the  jury 
to  say,  whether  under  the  circumstances  of  the  cavse,  the 
defendant  had  notice  at  the  time  when  be  npplicd  for 
indulgence,  that  there  had  been  no  due  presentation  :  so  a  new 
trial  was  granted  after  a  nonsuit.    But  the  circymstances 
of  that  case  are  rather  peculiar.    The  bill  h.id  been  drawn 
wdaccepted  without  consideration,  for  the  acconmiodation 
of  the  defendant,  who  had  indorsed  it  to  the  i)l:iintifls. 
The  drawer  had  no  effects  in  the  hands  of  the  <liMwee, 
vho  had  accepted  it  payable  at  Ilammershn/a  haiiking- 
iiouse;  it  was  presented  there  on  the  day  it  fell  due,  ind 
•nswer  given  *'no  effects,"  and  notice  of  dishonor  <^iven 
fte  next  day,  to  the  defendant ;  but  the  presentment  was 
'  made  afler  banking  hours,  and  the  acceptor  had  since  ^ 
^  beconae  bankrupt.    It  was  urged  in  the  argument,  that  it 
1  being  accepted  for  the  defendant's  accommodation,  he  had 
r  ®gaged  to  provide  for  it  when  due,  and  that  it  was  to  be 
:  presumed,  he  must  be  taken  to  have  informed  himself  truly 
to  the  presentment  when  he  admitted  his  liability. 
So  such  presumption  can,  we  think,  be  fairly  made  in  this 
\  *Me,  the  circumstances  of  which  are  very  different.  It 
^  not  appear  what  notice  of  the  dishonor  had  been  given 
to  the  defendant,  and  the  letter  of  the  (jth  February 
^  relied  on  as  a  waiver  both  of  due  presentment  and 
.Mice. 

I  Although  wo  do  not  think  the  case  entirely  clear  of 
Ifa^  and  agree  with  Mr.  Chitty^  that  objections  of  this 
fet  do  not  often  meet  the  substantial  justice  of  the  case, 
Bn  the  well-known  rules  that  regulate  the  liabilities  of  the 

(a)  b  Burr.  2670. 
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1862.     diflereut  parties  to  bills  of  exchange  should  uot  be  d 

  parted  from,  one  of  which  seems  to  be  well  settled,— th 

against    ^^^^re  must  be  full  notice  of  the  default,  in  order  to  mal 
Bradley,  a  promise  to  pay  or  acknowledgment,  available,  after 
neglect  to  make  due  presentment. 

We  are  therefore  compelled,  though  leather  reluctauU; 
to  affrec  that  the  nonsuit  was  rightly  ordered.  The  m 
must  therefore  be  discharged  (a). 

(a)  See,  us  to  the  effect  of  a  premiss  to  pay,  CampbeU  v.  Webstery  2  C. 
268;  Cordery  v.  Colville,  14  C.  i?.,  A  .  IS,  374;  St,  Stephens  Branch  Raiki 
Co,  T.  Blaclc,  2  Ilan,  IJiO.  —  Reporter. 


STREET  affahust  MORRISON  and  Another. 

d^carrjer  ij  /^ASE  against  the  defendants,  owners  of  the  8choou< 
•  liable  for  the  ■     ^  ^ 

hi^llmTnts^^  *  ^P^^^^^^^  '  "®  common  carriers  by  water  betwcc 

inuklng  St,  John  and  /St,  Andrews;  brought  ta  recover  the  vale 
So^  hisves-of  »  cask  of  brandy,  which  was  staved  in  the  course  ( 
«enc»,^though  ^^4^°^®"^  John,  and  the  contents  lost, 

^^^^reala  The  i)Iaintiir,  who  resided  at  St.  Andrews,  purchase 

not  to  receive  fr<n.*^  ^^^^  Thompson,  a  merchant  at  St.  John^  two  casks  ( 
puSntlff^v-  brana/>  directed  them  to  be  shipped  to  him.  At  th 
<5^uch"n^*^*^  time  of  purchase,  the  brandy  was  stored  in  a  publi 
*^%*SS'ng  a  bonding  T%.arehouso  in  St.  John.  The  schooner  was  lyin 
^boi^dT'^^at  a  wharf  lu  St.  John,  with  a  notice  in  her  rigging,  ind 
wharf  ^rc'ar*  mating  that  i»he  was  taking  in  freight  for  St.  Andreics;  «d 
rier^aed^oin-  by  2homj)Son'H  directions,  the  two  casks  of  brandy  wei 
lowering  the  taken  out  of  the  warehouse  by  one  of  his  clerks,  an 
pShai^neV  brought  upon  the  Avharf,  alongside  of  the  schooner, - 
^l^kbroi^e  Johnst07i,  a  revenue  officer,  accompanying  them  to  M 
SehVdof  thSthat  they  were  either  shipped,  or  taken  back  to  the  wan 
iSTitovSd,  house.  The  crew  of  the  schooner  consisted  of  the  defei 
fentg^oit/—  ^^^^  ^ornson,  who  was  master,  and  two  other  menj 
Held,  that  it  ^hose  charire  she  was  when  the  brandy  came  aloDgrid 
genoetouae   the  master  being  then  temporarily  absent.   It  appear 

i^ldcS^i^that  the  men  had  positive  orders  from  the  master*  to  ti! 
tokfwntkM^ 
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DO  heavy  goods  on  board  unless  he  was  present.    The  1862. 
derk  told  the  men  in  the  schooner  that  the  casks  were  to  — • 
go  on  board,  and  then  went  away,  but  Johnston  remained,  against 
and  requested  the  men  to  take  the  casks  on  board :  they  Morrison. 
replied  that  they  would  look  after  them  till  the  captain 
came,  when  they  would  be  taken  on  board.    After  wait- 
ing a  short  time,  Johnston  threatened  to  take  the  casks 
back  to  the  warehouse  unless  they  were  taken  on  board 
immediately,  offering  to  assist  in  putting  them  on  board ; 
and  accordingly  one  of  the  men  came  on  the  wharf  and 
pot  the  can-hooks  on  one  of  the  casks,  which  was  hoisted 
and  let  down  near  the  deck,  which  was  about  ten  feet 
below  the  top  of  the  wharf,  when  one  of  the  chimes  of 
the  cask  broke,  and  it  fell  on  the  combing  of  the  hatch- 
way, and  from  that  into  the  hold  of  the  vessel,  and  was 
staved,  and  the  brandy  lost.    There  was  no  bill  of  lading 
of  the  goods,  nor  any  express  agreement  respecting  the 

f  freight ;  nor  did  it  appear  that  the  plaintiff  had  any  knowl- 

I  rfgeof  the  instructions  given  by  the  master  to  his  men, 
not  to  take  heavy  goods  on  board  in  his  absence.    It  was 
proved  that  it  would  have  been  safer  to  use  slings  to  lower 
heavy  casks  into  a  vessel,  than  can- hooks. 
The  learned  Judge  directed  the  jury,  that  to  make  the 

i  defendants  liable,  the  goods  must  have  been  delivered  to 
them,  or  some  one  authorized  by  them ;  that  if  the  crew 
were  in  the  habit  of  taking  all  kinds  of  goods  on  board  in 
the  master's  absence,  it  would  be  evidence  of  their  author- 
s'; and  if,  in  a  particular  case,  the  master  gave  orders 
ftat  a  particular  class  of  goods  were  not  to  be  taken  on 
hoard,  and  they  disobeyed,  the  defendants  would  be  liable, 
tnleu  the  owner  of  the  goods  had  notice  of  the  master's 
wders.  If  the  crew  had  no  authority  to  take  such  freight 
b  the  master's  absence,  the  defendants  would  not  be  liable 
^  their  negligence. 
Verdict  for  the  defendants. 

^   hifichaetmas  term  last,  J.  A,  Street^  Q.  C,  obtained 
tnle  nin  for  a  new  trial,  on  the  grounds  of  misdirection, 
that  the  rerdiot  was  against  evidence. 
8.  R.  Thomson  shewed  cause  in  Hilary  term  last. 

The 
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1862.    The  defendants  M'ould  be  liable  if  tbey  received  the  good 

  but  they  did  not  receive  tbcni,  as  they  were  put  on  boi 

against  against  their  orders,  by  the  crew.  If  the  crew  had  authc 
Morrison,  ity  to  receive  the  goods,  it  should  be  brought  home  to  tl 
defendants.  The  accident  was  the  fault  of  the  reveni 
officer,  who  forced  the  crew  to  take  the  goods  on  l)oa: 
in  the  master  s  absence,  and  who  was  the  plaintiff's  agec 
After  allowing  him  to  accompany  the  goods,  the  plaiut 
cannot  sav  he  was  not  acting?  for  him.  If  he  was  not  tl 
plaintitl'*s  agent  to  deliver  the  goods,  they  were  nev 
delivered  by  the  plaintiff  at  all.  The  plaintilf  could  n 
deliver,  nor  the  defendants  receive,  without  the  conse 
of  the  oflicer.    The  ^^oods  either  remained  in  custodv 

CD  » 

Johnston^  or,  they  were  put  on  board  by  means  of  the  ca 
hooks  with  his  assent,  acting  as  the  plaintiff's  agent;  ai 
in  neither  ea.se  can  the  defendants  be  liable.  Cobban 
Doioie  {((). 

J.  A.  Slro.et,  C^.  C,  rontra.  The  master  I)eing  a  coi 
mon  carrier,  was  bound  to  receive  the  casks.  The  instru 
tions  tc)  the  crew  were  merely  that  they  should  not  tal 
the  goods  on  board ;  not  that  they  should  not  rccei^ 
them  ;  and  they  clearly  did  receive  them.  Xotice  of  at 
private  instructions  to  the  crew,  should  have  been  givei 
so  that  persons  coming  with  goods  might  know  that  th 
parties  in  charge  of  the  vessel  had  not  authority  to  tak 
ihem  on  board.  No  private  instructions  to  an  agent  wil 
do  away  with  the  general  liability  of  the  principal.  WW 
head  v.  Tacketl  (i).  If  the  crew  undertook  to  put  th 
casks  on  board  the  vessel,  they  were  bound  to  use  prope 
care  and  proper  appliances.  They  did  not  use  prope 
appliances  in  this  case.  The  learned  Judge  was  wrougii 
directing  the  jury  that  Johnston  was  the  plaintiff's  agent 
He  was  a  custom-house  officer,  whose  duty  it  was,  merel; 
to  sec  that  the  revenue  was  not  defrauded.  [Parker,  i 
AVho  was  the  plaintiff's  agent  in  the  shipping?]  Thoif^ 
son  was  the  agent,  and  he  sent  his  clerk.  The  foUowio 
cases  and  authorities  were  cited :  Abbott  JShljp.  301,  34:^ 

(a)  5  Ei/p.  41.  (6)  15  East,  400. 

34 
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346;  1  JSaund.  PI.  <g  Ev.  700,  702 ;  Boys  v.  Pink  (a);  1862. 
i?o«c.  Ev.  412  ;  ChiL  Con.  302  ;  SynitKs  Merc.  Law,  59.  ^^^^^ 

Cur.  adv.  vult.  against 
Morrison. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
A  rule  for  a  new  trial  in  this  case  was  granted  on  the  two 
grounds  of  misdirection,  and  verdict  against  evidence; 
which  may  be  resolved  into  one,  namely,  that  the  plaintiff 
was  entitled  to  recover,  and  that  the  learned  Judge  should 
haye  so  directed  the  jury.  And  we  do  not  hesitate  to  say, 
thaton  a  careful  examination,  we  are  clearly  of  that  opinion. 
We  had  some  doubt  at  first;  but  the  closer  we  have 
looked  into  the  evidence  on  the  Judge's  notes,  and  the 
more  we  have  j-eflected  on  the  case,  the  more  satisfied  we 
ve  with  that  view  of  it. 

It  is  an  action  on  the  case  against  the  defendants  as 
common  carriers  by  water  between  >S?.  John  and  St.  An- 
^rem,  brought  to  recover  the  value  of  a  cask  of  brandy 
which  was  staved  in  the  course  of  shipment  from  the  wharf 
Jrt  Si.  John,  on  board  the  defendant's  schooner,  **  Spartan,^* 
^ndthe  contents  lost.  That  the  defendants,  as  common 
<»rriers,  were  liable  if  they  received  the  article,  cannot,  we 
Aink,  be  doubted.  The  case  of  Goffw.  CI  in/card,  cited  in 
"Otti?  V.  Hall  (6),  tried  before  Lee,  C.  J.,  in  1750,  and 
adhered  to  since,  seems  to  settle  that  point.  An  action 
^  there  brought  against  a  master  of  a  ship,  who  under- 
took to  carry  goods  from  London  to  Amsterdani;  the 
breach  assigned  was,  that  a  puncheon  of  rum  was  staved 
lost,  to  the  plaintiff's  damage ;  this  was  proved  to 
be  done  by  the  defendant's  servants  in  letting  it  down 
iiito  the  hold  of  the  ship,  and  though  the  defendant  proved 
ikwas  endeavored  to  be  let  down  into  the  hold  with  all 
Powible  care,  yet  by  accident  it  was  staved  ;  notwithstand- 
Oig  which  the  jury  gave  a  verdict  for  the  plaintiff,  agree- 
able to  the  direction  of  the  Chief- Justice.  In  the  case 
^rted  by  Wilson^  the  Chief-Justice  says :  *<  Everything 
,  negligence  in  a  carrier  or  hoy  man,  that  the  law  does 
I  **iiot  excuse,  and  he  is  aiTswerabl-e  for  goods  the  instant 

I  (a)  8  C.  ifc  P.  881.  (6)  1  Wils.  281. 

I  .  **he 
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1862.    "  be  receives  them  into  his  custody ;  and  in  all  events» 

  "  except  they  happen  to  be  damaged  by  the  act  of  (xodof 

agaimt  king  8  enemies. 

Morrison.  Such  being  the  extent  of  liability,  which  is  no  doabt 
great,  the  rule  of  law  is  plain,  that  in  order  to  render  the 
carrier  liable,  the  goods  must  be  delivered  to  him,  or  t» 
some  one  intrusted  by  him,  having  express  or  implied 
authority  to  receive  them. 

In  all  vessels,  except  small  coasters,  it  is  usual  to  have 
a  mate,  or  first  officer,  who,  by  virtue  of  his  appoint- 
ment, is  duly  accredited  to  receive  goods.  lu  coasting 
vessels  of  the  size  of  the  schooner  *«  Spartan,^  it  i» 
customary  not  to  have  any  mate,  and  she  in  fact  had 
none ;  and  the  whole  ship's  company  consisted  of  the 
master  and  two  men,  one  of  whom  was  the  master's  brother, 
—  we  mention  this  as  a  fact,  laying,  however,  no  stress  oft 
the  relationship,  thou<]i:h,  we  may  remark,  it  appears 
somewhat  singular  that  the  brother,  to  whom  McCarif 
says  the  master  gave  the  orders  as  to  heavy  freight,  and 
who,  it  would  naturally  be  supposed,  knew  the  most  about 
the  general  practice  of  the  master,  and  who  was  the 
person  who  actually  put  the  can-hooks  on  the  cask,  waa 
not  called  as  a  witness  by  the  defendants.  This  vessel 
had  been  some  time  engaged  in  this  business.  ComiDOD 
carriers,  it  is  said,  exercise  a  qua^i  public  employment, 
undertaken,  however,  voluntarily  for  reward,  with  certain 
responsibilities  by  law  attaching  to  it.  The  master  of  • 
coasting  vessel,  however  small,  must  have  some  others  to 
aid  him  in  the  navigation  and  charge  of  her,  and  the  lading 
and  unlading  of  the  cargo.  It  is  not  shewn  that  any 
bargain  was  generally  made  between  the  shipper,  and 
master  or  owner  of  these  small  vessels,  or  any  bills 
lading  signed.  The  voyage  is  short;  the  rates  of  freightf 
probably,  well  understood  ;  and  the  parties  known  to  each 
other.  The  vessel  was  brought  to  the  public  market  wharf 
at  St.  Johfif  in  order  to  take  on  board  freight  for  St.  Afr 
drew%y  with  a  sign  on  the  rigging  indicating  her  desiinalioo* 
The  defendants  were  clearly  common  carriers,  and  as  siH^ 
bound  to  take  the  cask  in  question,  at  the  aocustomedrat^i 
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"6  being  room  on  board,  and  they  in  the  habit  of  1862. 

ing  goods  of  this  sort.    We  find  the  vessel,  then,  lying   

lie  wharf  in  SC.  John.    The  master,  it  would  appear,  againH 

1  gone  ashore  to  get  his  dinner  somewhere,  and  was  Morrmon. 

iporarily  absent;  the  two  men  were  on  board,  left  in 

xge  of  her  and  the  tackle  belonging  to  her,  and  the 

kIs  then  in  her,  taking  in  freight  at  the  time ;  solely 

•aged  in  their  master's  service,  in  the  course  of  their 

ployment^  with  all  the  indicia  of  authority  manifested 

each  charge  and  employment ;  and  evidently  the  place 

delivery  to  the  carriers,  of  such  articles  at  least  as 

lid  not  be  carried  on  board  by  hand,  was  not  the  vessel 

»If,  but  the  wharf  alongside  the  vessel.    The  shipment 

ihem  was  the  business  of  the  carrier,  not  of  the  shipper. 

Bre  can  be  no  doubt  that  the  men  on  board,  in  the 

«Dce  of  the  master,  were  in  the  habit  of  accepting 

ight,  and  of  considering  goods  brought  to  the  wharf 

Dgside,  as  in  their  charge,  when  told  they  were  brought 

shipment.    We  shall  come  to  the  actual  shipment  of 

m  by  and  by. 

is  to  the  facts  of  this  case :  a  quantity  of  brandy  had,  it 
)eared,  sometime  before  been  warehoused  in  the  public 
rehouse  at  St.  John^  under  the  provisions  of  the  Act  of. 
sembly,  in  order  to  secure  due  payment  of  duties,  or  re- 
pment,  by  Mr.  Thompson^  a  merchant  at  St.  John.  This 
I  been  sold  in  bond  to  the  plaintiff,  who  resided  and 
ried  on  business  at  St,  Andreics.  At  the  order  of  the 
intiff  to  ship  to  him  two  hogsheads  of  the  brandy, 
y  were  taken  out  of  the  warehouse  by  a  clerk  of  Mr. 
mpson^  and  put  on  a  dray  or  sled,  and  taken  down 
^side  of  the  schooner  *'  Spartan^''  a  revenue  officer 
)mpanying  the  sled  or  dray,  to  see  that  the  hogsheads 
«  duly  shipped  or  brought  back  to  the  warehouse.  The 
k  states  that  he  followed  the  dray  to  the  wharf,  and 
the  casks  placed  on  the  wharf,  alongside  the  schooner ; 
\  he  saw  two  young  men  on  board,  and  told  them  the 
ks  were  to  go  on  board,  and  then  came  away.  He 
hd  that  he  had  always  delivered  goods  in  that  way. 
l4o  not  aoppose  he  meant  to  this  vessel ,  or  he  would  have 

said 
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1862.    said  eo ;  but  spoke  of  his  general  habits.    Johnston^  \ 

  revenue  officer,  swore,  that  he  also  told  the  two  young  on 

against  ^'^^^  there  were  two  hogsheads  of  brandy,  and  asked  wl 
Morrison,  time  they  would  be  ready  to  take  them  on  board ;  th 
replied,  in  a  quarter  of  an  hour,  and  shortly  after  one 
them  came  on  the  wharf  with  can-hooks  and  put  them 
the  cask,  which  was  hoisted  and  put  on  the  schoone 
deck.  McCaHy^  the  only  one  of  the  two  men  called  « 
witness  by  the  defendant,  admits,  that  Johnston,  the  ofiBa 
spoke  to  him  to  take  these  hogsheads  on  board,  which  \i 
the  first  he  had  heard  of  them  ;  that  he  answered,  « 
' '  all  right :  to  leave  them  on  the  wharf,  and  tee  would  look  aj 
them  until  the  cajUain  came:  that  they  could  not  take  th 
*'  on  board  in  the  captain's  absence;''  but  the  officer,  afte 
little  while,  threatened  to  take  them  back  to  the  warehou 
if  they  would  not  take  them  on  }>oard,  and  offered  to  ass 
them  in  shipping  them  ;  upon  which,  the  captain's  brotl 
took  the  can-hooks  on  the  wharf,  put  them  on  one  of  I 
casks,  which  was  then  hoisted  and  let  down  to  the  de( 
or  near  the  deck,  when  one  of  the  chimes  of  the  cask  hrol 
so  the  cask  did  not  come  securely  on  the  deck,  I 
partly  on. the  combings  of  the  hatchway,  and,  in  spite 
all  they  could  do,  fell  into  the  hold,  and  was  bilged.  1 
witness  admitted,  on  cross-examination,  that  it  was  f 
minutes  there  before  it  fell  into  the  hold,  which  is  m( 
reconcilable  with  what  other  witnesses  stated,  than 
suppose  it  fell  at  once ;  but  we  take  McCartys  staten« 
as  the  true  one. 

Now,  there  appears  to  have  been  no  misapprehension 
to  the  position  of  Johnston :  that  he  was  not  the  shippe 
servant,  but  simply  in  the  discharge  of  his  duty  as  a  puli 
revenue  officer,  to  see  that  the  casks  were  put  on  board 
taken  back  to  the  warehouse.  It  was  no  part  of  his  di 
to  put  them  on  board,  nor  could  he  lay  a  finger  to  them 
that  purpose,  except  under  the  direction  of  the  men  of  l 
vessel.  The  putting  on  board  from  the  wharf  was  eutir 
within  the  province  of  the  carriers.  The  wharf,  then,  y 
necessarily  the  proper  place  of  delivery.  The  clerk  of 
shipper  had  gone  away,  having  discharged  his  duty,  ' 
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men  of  the  vessel,  in  the  absence  of  the  captain,  set  about  1862. 
taking  one  cask  on  board,  and  in  the  course  of  shipment   


Now,  in  order  to  clear  the  case  of  circumstances  which  Morrison. 
draw  away  the  mind  from  the  true  point,  we  will  suppose 
that  the  casks,  instead  of  being  taken  out  of  a  bonded 
warehouse,  had  been  taken  out  of  Mr.  Thompson's  own 
store  for  shipment,  carried  down  by  his  clerk,  put  on  the 
wharf  alongside,  and  the  men  on  board  notified  that  they 
,   were  to  be  shipped  in  the  vessel,  and  the  clerk  (no  objection 
.   being  made)  coming  away,  and  that  the  men  had  set  about 
I   slipping  them  in  the  captain's  absence,  and  damage  had 
enaued  through  their  negligence  or  inattention  to  their 
master's  orders :  could  there  have  been  a  doubt  that  the 
master  was  answerable  for  this  damage?    Then,  if  that 
would  be  so,  we  are  at  a  loss  to  see  how  the  other  circum- 
stances in  the  case  alter  the  liability.    Three  reasons  arc 
given.    We  will  examine  each  of  them  : 

1st.  That  the  master  had  given  positive  orders  to  bis 
men  not  to  take  heavy  freight  on  hoard  duriiig  his  absence  ; 
and  they  violated  their  duty,  and  had  no  authority  for 
what  they  did.    But  neither  the  plaintiff  nor  the  shipper 
knew  of  these  orders,  and  there  was  no  notice,  public 
wprivate,  general  or  particular,  of  these  orders.    The  men 
were  acting  in  the  course  of  their  usual  employment  in 
their  master's  business,  and  not  their  own.   And  if  loss  has 
happened  through  their  disobedience  of  orders,  does  not 
;  the  case  fall  within  the  principle  of  those  which  make  the 
,  master  liable  for  his  servant's  acts,  though  he  may  have 
•  recourse  over  on  them  if  loss  has  happened  through  their 
^^ligence  or  disobedience  of  orders? 

2d.  It  is  said  that  it  was  the  revenue  officer's  fault,  and 
the  men  would  not  have  shipped  in  the  master's  absence  but 
fcr  him.    But  the  officer  had  no  power  to  ship,  or  make  the 
men  do  it.    It  is  said  he  threatened  to  take  the  casks  back 
^  to  the  warehouse,  exercising  a  sort  of  moral  compulsion. 
\  Well,  if  there  was  unreasonable  delay  in  the  shipment,  he 
hA  a  right,  it  was  his  duty  to  do  so ;  but  that  is  all  he 
tJnAd  do.    He  could  assume  no  risk  for  the  plaintiff.  If 


the  loss  happens. 


Strrkt 
againtt 


the 
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1862.  the  plaintiff  or  the  shipper  had  been  there,  and  agm 
'  to  assume  the  risk  if  the  men  shipped  before  thi 
againtt  captain's  return,  it  would  have  beeu  all  well.  The  mei 
Morrison,  were  evidently  induced,  according  to  McCarirfB  statement 
to  yield  up  their  own  better  judgment  and  sense  of  duty 
to  the  persuasion  or  threat  of  Johmiouy  the  officer ;  and,o] 
his  promising  to  help,  not  perhaps  anticipating  any  eri 
consequences,  to  attempt  the  shipment;  and  the  los 
occurs,  which  would  not,  we  may  suppose,  have  happened 
had  they  waited  for  the  captain's  return. 

3d.  It  is  said  that  the  loss  happened  because  the  chim 
of  the  cask  broke.  That  consequence  is  not  very  clearl 
shewn.  But  suppose  it  was  :  if  the  men  undertake  to  shi 
a  heavy  cask, —  a  hogshead  of  brandy,  it  is  said,  contaioin 
seventy  gallons,  — which  had  to  be  lowered  ten  feet  froi 
the  wharf  to  reach  the  deck,  with  can-hooks,  instead  c 
using  the  safer  method  of  slings,  are  the  owners  to  suffi 
from  that,  or  the  carrier,  whose  duty  it  is  to  find  prop< 
tackle,  and  take  the  article  on  board  safely? 

We  cannot  see  any  sufficient  reason  for  exonerating  tl: 
carriers  from  the  liability ;  or  for  saying  the  cask  was  n< 
in  their  charge  as  common  carriers  when  the  loss  occurred 
The  evidence  given  of  the  general  usage,  tends  to  strengths 
this  opinion.  If  there  were  a  mate,  and  he  had  acted 
though  contrary  to  the  captain's  orders,  he  would  not  b( 
the  less  accredited,  nor  the  captain  the  less  liable.  Where 
there  is  no  mate,  if  his  men  left  on  board  his  vessel  engaged 
in  taking  in  freight,  are  not  to  be  trusted  with  the  charge 
of  heavy  articles,  he  should,  at  least,  take  pains  to  give  all 
publicity  to  his  orders,  if  he  expects  to  escape  liability. 

We  think  the  question  in  this  case  one  of  considerable 
importance,  and  justifies  the  length  to  which  we  have  gone 
in  our  observations  upon  it. 

One  other  remark  we  should  make  :  that  the  case  fldiV 
be  very  different  where  there  is  a  regular  wharfinger,  aod 
the  vessel  is  at  a  private  wharf  with  warehouse  attadiei 
and  the  goods  are  in  sole  charge  of  the  wharfinger  imd 
the  moment  they  pass  into  the  actual  custody  of  the  carriei 
Questions  of  liability  in  England^  therefore,  meet  ftl 
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quently  arise  between  the  wharfinger  and  the  carrier,  one  1862. 

or  the  other  being  answerable  to  the  shipper  or  owner  of   

the  goods.  But  we  should  think  it  almost  impossible  for  agmmt 
any  man  who  was  not  constantly  with  his  vessel,  to  carry  Morrison, 
onthe  sort  of  business  the  defendants  do,  without  giving 
wme  trust  to  the  men  on  board.  They  cannot  encumber 
the  public  wharves  with  their  freight  until  it  suits  their 
convenience  to  take  it  on  board  ;  neither  can  they  occupy 
the  time  of  the  revenue  officers  coming  with  goods  from 
the  bonded  warehouse,  who  have  other  duties  to  attend  to, 
and  cannot  expect  to  be  unreasonably  detained. 

For  these  reasons  we  are  of  opinion  the  rule  for  a  new 
trial  must  l)e  made  absolute. 

Rule  absolute. 


ATKINSON  affauist  KEITH  and  Another. 

ASSUMPSIT  on  an  award.    Plea,  the  general  issue; in  assumptu 
with  notice  of  set-off  of  a  sum  of  money  due  from  defendant  ' 
the  plaintiff  to  the  defendant,  as  indorsees  of  a  promissory  feJSiTof  a* 
iJote  made  by  the  plaintiff.    At  the  trial  before  Jtitc/ite,  S5te^SS7by 
J.,  at  the  King's  county  circuit  in  July  last,  it  appeared  ^^^^Jj^J^ 
that  at  the  time  the  notice  of  set-off  was  given,  an  *^ction 
was  pending  on  the  note,  brought  by  the  now  ^^f^^^^^^^t^Jj"^'^^"^ 
against  the  plaintiff,  in  which  a  verdict  was  obtained  an  action  was 
against  the  present  plaintiff;  and  that  judgment  was  notl^and**'**^ 
entered  thereon  in  Junej  before  the  trial  of  this  action,  obtffieS' 
but  it  remained  unsatisfied.    A  verdict  was  found  for  the  ]|^^(^^  (i^^ 
plamtiff.  with  leave  to  the  defendants  to  enter  a  nonsuit,  if  S^fore^thS^- 
tba  Court  thought  the  evidence  should  have  been  received.  5on'.^.fl5J^ 

that  though  ' 

^  IwadeiMj  of  the  action  on  the  note  would  hare  been  no  bar  to  the  set-off,  when  the 
jB%Mit  was  tilled,  the  note  was  merged  in  it,  and  could  not  be  given  In  evidence  under 

Smhk.  that  the  only  nlief  for  the  defendant  in  such  a  case,  would  be  an  application  to 
AOlMttt  totM  allowadto  set-offhiajudgment  against  the  plaintiff's  iudgment. 

The 
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1862.  The  cause  was  argued  in  Hilary  term  last,  as  a  spedal 
  case,  by  consent. 

agdnu  Thomson  for  the  defendants.  The  plaintiff  should 

Kbtth.  have  pleaded  the  award  to  the  action  on  the  note.  It  is 
only  equitable  that  the  set-off  should  be  allowed.  Basket' 
villev.  Brown  (a).  [Ritchie,  J.  The  case  of  Hammonds. 
Mott  (6),  though  not  exactly  in  point,  brings  up  the  same 
principle  as  is  involved  in  this  case.  If  the  original  debt 
is  merged  in  the  judgment,  and  the  plaintiff  has  a  right  to 
shew  that,  I  think  you  are  concluded.]  There  is  no  such 
thing  as  a  replication  puis  dan^ein  continuance;  there-' 
fore,  if  at  the  time  this  action  was  brought,  the  note  could 
properly  have  been  given  in  evidence  under  the  notice  of 
set-off  (as  it  clearly  could),  the  subsequent  recovery  of  a 
judgment  on  the  note  could  not  deprive  the  defendant  of 
his  right. 

Skinner,  contra,  contended  that  the  note  was  merged  in 
the  judgment ;  lliggem'  case  (c)  ;  and  that,  to  be  available, 
the  right  of  set-off,  which  existed  at  the  time  the  notice  of 
set-off  was  given,  must  continue  at  the  time  of  the  trial. 

Cur,  adv.  vulL 


Pauker,  J.,  now  delivered  the  judgment  of  the  Court 
To  an  action  of  assumpsit  brought  to  recover  a  sum  of 
money  due  by  defendants  to  plaintiff  on  an  award,  the 
defendants  pleaded  the  general  issue,  and  gave  notice  of  set- 
off of  a  sum  due  on  a  promissory  note  made  by  plaintifft 
payable  to  one  W,  M,  or  order,  and  indorsed  to  defendants. 
The  notice  of  set-off  was  given  in  Aprils  at  which  time  m . 
action  was  pending  in  this  Court,  brought  by  the  now 
defendants  against  the  now  plaintiff  on  this  note,  to  whidi 
the  plaintiff  appeared  and  pleaded.    It  went  to  trial,  and  i  | 
verdict  was  found  for  the  now  defendants,  and  judgaieiit  j 
duly  signed  in  June  following,  for  the  amount  of  the  noto  ; 
and  costs;  but  the  said  judgment  remains  unsatisfiei 
The  amount  due  on  the  note  being  larger  than  the  pUit- 
tiff's  demand  in  this  action,  the  defendants  sought  ftt  ^ 
trial  in  July^  to  prove  the  note  under  their  noUoe  of 

(a)  2  Burr.  12».  C*)  8  Alkn,  m.  (c)  6  Co.  45. 
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U  and  to  have  a  verdict  for  the  balance ;  which,  under  1862. 
»  Act  of  Assembly,  would  entitle  them  to  a  judgment  ^^^^^^ 
lierefor,  with  costs.    The  learned  Judge  rejected  the  evi-  against 
lenee  of  the  set-off,  and  the  plaintiff  had  a  verdict ;  the  ketth^ 
lefendants  having  leave  to  move  to  enter  a  nonsuit,  if  the 
hvatt  should  be  of  opinion  the  defendants  were  entitled 
0  their  set-off. 

After  a  careful  consideration  of  the  case,  we  have  come 

0  the  conclusion,  that  the  learned  Judge  was  right  in 
ejecting  the  evidence.  We  quite  agree,  that  the  pen- 
kncy  of  the  action  by  the  defendants  on  the  note,  was  no 
iMr  to  their  giving  notice  of  it  tis  a  set-off,  and  would  have 
t>een  no  bar  to  their  using  it  as  a  set-off  at  the  trial,  if  the 
uature  of  the  debt  had  not  been  changed  before  the  time 
rftrial.  Even  a  verdict  would  not  have  been  a  bar;  but 
rethink  a  judgment  signed  and  recovered  on  that  verdict, 
i^as  a  conclusive  bar. 

We  are  not  perplexed  hero  by  any  issue  on  the  record, 
^icb  would  in  some  cases  make  a  great  difference  between 

1  notice  of  set-off,  and  a  plea  of  set-off,  especially  since 
delate  rules  in  England  (a).  The  defendants,  without 
loubt,  had  a  cross  demand,  quite  available  ns  a  set-off 
Wider  their  notice  in  Aprils  when  the  notice  was  delivered  ; 
Mit  by  the  nature  of  the  proceeding,  they  reserve  to  them- 
iBlves  the  option  of  using  it  or  not,  as  a  set-off,  at  their 
>wn  pleasure ;  they  might,  after  such  notice,  have  received 
Payment  of  it ;  they  might  have  transferred  it  to  a  stranger ; 
in  either  of  which  events,  they  could  not  use  it  as  a  set-off ; 

we  think,  if  they  changed  the  nature  of  it,  by  signing 
Ngment  thereon  and  making  it  a  debt  of  record,  they 
^ontarily  relinquished  the  right  of  using  it  as  a  set-off, 
ittidtt  their  notice.  By  the  terms  of  the  notice,  they  claim 
b>  set  off  the  sum  due  on  a  promissory  note;  but  as  between 
tbiame  parties,  in  the  same  Court,  there  was  no  subsisting 
AtMnd  on  the  promissory  note  when  they  wished  to  use 

P^ff  at  the  trial . 
ink  the  authorities  shew  that  the  obtaioing  a 
on  «  bill  or  note,  is  an  extinguishment ^  as  between 
(a)  See  The  Common  Lew  Frocedure  Act, 
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1862.     the  parties,  though  not  a  satisfaction  (a).    But  taking 

 warrant  ,  of  attorney  to  enter  up  judgment,  is  not,  unlc 

^^^^  judgment  be  actually  entered  up,  even  an  eztinguit 
KKTH.    ment,  any  more  than  a  verdict  would  be.    In  Norm 
Ayletl  (b),  Lord  Ellenborouph  points  out  the  distinctio 
As  judgment  had  not  been  entered  up^  the  warrant 
•«  attorney  was  merely  a  collateral  security,  which  cod 
not  merge  the  original  debt." 

And  so  indeed,  the  same  distinction  was  made  by  Lo 
Mansfieldy  in  the  well-known   case  of  BaskervilU 
Brown  (c).    There  the  counsel  for  the  plaintiff  contend 
^<  that  the  nature  of  the  debt  was  changed,  and  the  fom 
debt  extinguished  by  a  verdict,  so  that  it  could  not  be  i 
^<  off  in  an  action  tried  after  this  verdict  had  been  givei 
But  what  say  the  Court?      The  verdict  did  not  annihih 
''or  extinguish  the  debt,  nor  change  the  nature  of 
44 .    .    .    We  are  of  opinion  this  right  to  make  the  8( 
off  still  remained  in  Broton^  both  within  the  words  a 
reason  and  intent  of  the  Act  of  Parliament ;  and  tl 
the  debt  was  neither  extinguished  nor  its  nature  changec 
But  what  inference  can  we  draw  other  than  this :  thai 
the  original  debt  were  extinguished,  or  its  nature  change 
the  set-off  would  not  be  admissible?    Now,  as  betwe 
the  parties  before  us,  the  simple  contract  debt  on  the  nc 
was  extinguished,  and  its  nature  changed.    In  Drake 
Mitchell  (d),  Lord  JEUenborough  said,  •*  If,  indeed,  oi 
^<  who  is  indebted  upon  a  simple  contract,  give  a  bond,  < 
have  judgment  against  him  upon  it,  the  simple  contnK 
*'  is  merged  in  the  higher  security." 

If  the  defendants'  view  were  correct,  these  consequence 
would  follow :  they  would  have  two  judgments  betwed 
the  same  parties,  for  the  same  amount ;  one  for  the  whot 
amount  of  the  note,  with  costs  ;  the  other,  for  a  part  of  ft 
same  note,  with  costs.  If,  after  their  judgment,  tl 
defendants  could  use  the  note  as  a  set-off,  the  pluli 
would  have  a  right  to  disprove  it ;  and  suppose  the  ja 
disallowed  the  set-eff,  would  their  verdict  be  a  bar  toi 


(a)  B^Ub  on  BiHt,  SIh  ed.  317.  Ih)  9  i 

ie)  8  Bmrr.  lf».  (d)  t  jM,  Sftl. 
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itctiou  by  the  defendants  on  the  jndgrnent  tliey  have 
already  obtained?  We  prononnce  no  opinion  one  way  or 
the  other  on  this  point,  but  wc  use  it  as  an  argument 
dh  iiiconvenienti  against  the  right,  after  judgment,  to 
contest  in  another  action  between  the  same  parties,  in  the 
same  Court,  the  original  cause  of  action  which  has  passed 
in  rein  judicatam. 

According  to  the  well-known  practice  of  the  Court,  one 
judgment  may  be  set  off  against  another;  not,  indeed,  as 
a  matter  of  strict  right,  but  in  the  exercise  of  the  equitable 
jurisdiction  of  the  Court,  and  subject  to  equitable 
considerations,  in  furtherance  of  justice,  among  which  is 
generally  allowed  the  lien  of  the  attorney  for  the  costs  in 
the  action.  Simpson  v.  Lamb  (a).  This,  we  conceive, 
is  the  only  relief  the  Court  can  now  afford  to  the  defendants. 
The  rule  for  entering  a  nonsuit  must  be  discharged  (Jj). 

W  Km  to  a  judgment  being  a  bar  to  n  suit  on  the  original  cause  of  aclion, 
KU9  T.  Boart  (18  If.  <e  W.  404). 


1862. 

Atkinson 
against 
Kkfth. 


WOOD  against  STYMEST. 

ASSUMPSIT  on  a  voyape  policy  of  insurance  on  the  AvesMiaaiied 
brigantine     Triumph y**  from  Cienfuegos  to  Jfew  gos  tor  New 
Kwt,  tried  lielbre  Carter^  C.  J.»  at  the  Westmorlajid  cir-nertday^ 
"fin  1861.  Z^S^U 
The  principal  question  was  as  to  the  authority  of  the  ^"yj^Jor  tei 

IMer  t«  sell  the  vessel  at  Havana ^  and  the  riirht  of  the^y":*°?5*»®" 
'  put  bacK  to 

Fttotiff  .t(>  claim  for  a  total  loss,  without  notice  of  *^baii- 

^kament;  but  evjdence  wa&.also  given  on  the  part  of  the  reftohedinfiye 

days  more.  A 

Cx,  '*  .  survey  was 

Mit  iBd  It  waa  found  the  could  not  safely  proceed  to  yew  York  without  repairs,  which, 
JfeMMIar  taid.  wo«ld  cost  there  more  than  the  vesMl  was  worth,  though  they  couid|haTe 
■JIB  iMde  In  this  Province  for  about  £75.  The  vensel  was  safe  in  the  harbor  of  Bavana 
ifllM  rmhvf.aiid  tiistniQdoiw  might  have  been  received  there  trpm  the  owners,  in  a 
"k;— Hekl,  that  the  master  was  not  justified  in  selling  the  vessel,  and  that  the  under- 
1  «m  Mt  llaMt  fbr  a  total  loaa,  without  notice  oC  abMdonment. 
b  tkaten^i  If  U19  pl*intlir  could  have  recovered  for  a  partial  lots,  it  could  only  he  for 
^  "  ,.«f  Ibtfe  wasno  evMcmee  by  whieh  the  amoanl  of  lots  oonid  he  Mttmattd. 


defendant, 
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1862.  defendant,  of  the  unseaworthiness  of  the  yessel  at  the  tin 
the  voyage  commenced,  of  the  incompetency  of  the  masta 
^i^^flnu^  and  of  the  materiality  of  statements  with  reference  to  th 
STTMMT.  condition  of  the  vessel,  contained  in  a  letter  sent  to  tb 
plaintiff  by  the  master  from  Barbadoes^  and  which  were  no 
disclosed  by  the  plaintiff  to  the  underwriters,  at  the  tim 
he  insured  the  vessel.  As  these  questions  were  found  ii 
favor  of  the  plaintiff,  and  the  judgment  does  not  turn  upoi 
them,  no  further  statement  of  them  is  necessary. 

The  vessel  sailed  from  Cienjuegos  for  New  York^  wit' 
a  cargo  of  sugar,  and  on  the  evening  of  the  following  day 
struck  on  a  reef,  between  Cuba  and  the  Isle  of  JPine^ 
She  got  off  in  about  two  hours,  and  proceeded  on  he 
voyage  to  New  York;  but  as  she  leaked  badly,  andtb 
crew  refused  to  work,  at  the  end  of  ten  days  she  put  bad 
to  Havana^  where  she  was  put  into  dry  dock  and  exam- 
ined, and  found  to  be  considerably  damaged ;  and  on  tbe 
report  of  the  surveyors,  —  being  unable,  as  he  stated,  to 
obtain  money  to  repair  her,  —  the  master  sold  her  at  aoo* 
tion  for  $750.  The  vessel  was  worth  about  £750,  aad  the 
master  said  he  could  not  have  had  the  necessary  repairs  made 
at  Havana  for  less  than  $6,000 ;  but  the  mate  stated,  thatio 
his  opinion  she  could  have  been  sufficiently  repaired  to  gp 
to  New  York  for  £100.  It  appeared  that  the  maiter 
could  have  communicated  with  his  owners,  from  HavoMf 
and  received  an  answer  in  about  a  month.  The  veiiei 
was  safe  in  the  harbor  of  Havana^  and  not  leaking  to  mj 
extent.  There  was  evidence  that  the  master  was  not  oon* 
petent  to  navigate  the  vessel ;  that  she  was  out  of  hir 
course  wheu  she  struck ;  and  that  the  master  had  no  rigkft 
to  mn  between  Cuba  and  the  Isle  of  Pinen. 

The  Chief-Justice  left  the  question  to  the  jury,  whillNir 
the  sale  of  the  vessel  at  Havana  was  necessary, — teliiif 
them  that  the  master  was  not  justified  in  aelling,  imlM 
after  trying  all  other  reasonable  means,  he  found  that  tkl 
repairs  would  coat  as  much  as  the  Fesael  was  woi^  vkfli 
Tepaired  ;  he  must  act  as  *  prudent  owner,  aiip«mlf 
would  act  for  his  own  interest.  If  temporav;jf  repdn 
^Id  have  been  maae  at  Havamario  itin  the  VmmI  IwMf 
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for  an  amount  within  her  value  when  repaired,  the  master 
was  not  jastified  in  selling,  and  such  sale  would  not 
amonnt  to  a  total  loss,  and  the  verdict  should  be  for  the 
defendant. 

The  jury  found  that  the  sale  wtis  necessary,  and  gave  a 
terdict  for  the  plaintiff,  for  the  amDunt  claimed. 

C  W.  Weldon  obtained  a  rule  nisi  to  enter  a  nonsuit, 
or  for  a  new  trial,  in  Michaelmas  teinn  last,  on  the  ground 
that  the  verdict  was  against  evidence. 

A.  L.  Palmer  shewed  cause  in  Hilary  term  last.  1st. 
If  a  vessel  becomes  so  damaged  that  she  has  to  make  a  port 
of  refuge,  and  is  not  worth  repairing,  and  is  sold  in  conse- 
qaeiice  of  such  damage,  it  is  not  necessary  for  the  owner 
to  give  notice  of  abandonment ;  and  particularly  if  Iw  only 
Iwttsof  the  loss  and  the  sale  at  the  same  time.  PhilL 
h$.  {§  1519, 1534;  Amould  Inn.  §  366 ;  Rotix  v.  Salva- 
ior  (a).  Notice  of  abandonment  is  only  necessary  to 
^tiile  the  assured  to  recover  for  a  constructive  total  loss. 
If  the  master  is  justified  in  selling,  notice  of  abandonment 
v  unnecessary,  because  the  owner  has  nothing  to  ahnndon. 
fhitt.  Ins.  §  1491.  Poux  v.  Salvador  recognizes  Cam- 
Mdge  V.  Anderton  (b)  ;  where  it  was  held  that  if  a  vessel 
iMso  much  injured  as  not  to  be  repairable  at  all,  or  not 
wUhont  an  expense  exceeding  her  value  when  repaired, 
the  awared  might  recover  without  giving  notice  of  aban- 
ionneBt.  [RnoHiE,  J.  That  doctrine  has  never  been 
fMitioQed.  Pabxer,  J.  The  vessel  here  was  not  in  that 
mdittoo.]  If  the  expense  of  repairs  would  exceed  the 
Idas  of  the  vessel  when  repaired,  the  master  is  justified 
hidUiig.  BoberUam  r.  Clark  (g)  .  It  is  not  an  absolute, 
hits  moral  necessity,  that  will  justify  a  sale.  Hunter  r. 
■  hrkm  (d).  In  MuAum  v.  Leckie  (e),  the  question  of 
lb  wmmAiy  of  the  sale  and  the  b<ma  fides  of  the  trans- 
Mion  was  left  to  the  jury,  as  it  was  in  the  present  case ; 
^  their  inding  is  conclusive.  It  is  absurd  to  sajr  that 
it  ve«el  was  witfiilly  cast  away,  when  she  was  only 
iMMd  fcr  aboal  half  her  value.   In  the  case  of  The 

(a)  %mm§.  jr.  cm  (»)  ts.^c.  stt. 

i0iim^m      (ii)7Jfc4ir.«i  w^D.^s^.im. 
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1862.     lionita  (cr),  the  sale  was  made  against  the  opiuiou 

  Lloyds'  rgent,  and  there  were  facilities  for  communicatii 

against  ^^^'^  ^'^^  owner.  Fleininci  v.  Smith  (h)  was  not  a  ca 
Stymest.  of  sale,  but  of  partial  loss  and  notice  of  nbaudonmei] 
Mo^s  V.  Siiiith  (c)  is  a  clear  authority  for  the  plainti] 
with  reference  to  the  master's  authority  to  soli,  and  as  I 
the  loss  in  this  case  amounting  to  a  total  loss  ;  because  tl 
injury  lu»re  was  irreparable  with  reference  to  the  pla( 
where  the  vessel  was.  Maule,  J.,  in  that  case  said  : 
'*  may  be  physically  possible  to  repair  the  ship,  but  at  a 
"  enormous  cost ;  and  there  the  loss  would  be  total :  fi 
in  matters  of  business  a  thing  is  said  to  be^  impossible 
*'  when  it  is  not  practicable  ;  and  a  thing  is  impracticab 
"when  it  can  only  bo  done  at  an  excessive  or  uiireasoi 
able  cost."  PhilL  Ins.  §  1548.  The  persons  by  whoi 
the  survey  of  the  vessel  was  made  at  Havana  recom 
mended  that  she  should  be  sold.  The  master  could  oo 
commuiiiciite  with  his  owner  in  less  than  a  month,  and  k 
would  not  have  been  justified  in  keeping  the  carfl^o  nil 
that  time. 

2d.  There  cannot  be  a  nonsuit  here,  because  the  facts 
alleged  in  the  declaration  were  proved  ;  neither  can  there 
be  a  new  trial,  for  there  was,  at  all  events,  a  partial  low* 
for  which  the  plaintiff  is  entitled  to  recover  under  vxj 
circumstances.  The  defendant  should  have  demurred  to 
the  declaration,  if  the  facts  stated  did  not  shew  a  caoM 
of  action.  The  N.  B.  &  N.  S.  Land  Co.  v.  Kirk  {d); 
Bretn  v.  Elkin  (e).  [The  ai'gumeut  on  the  questiou  ^ 
seaworthiness  and  c(>ncealmeDt  is  omitted,  as  n(»  judg- 
ment was  given  on  these  points.] 

C.  W.  Weldon  and  Smithy  contra.  The  case  of  KmgU 
V.  Faith  is  on  all-fours  with  this  case.  Santa  Cruz'ViB 
not  th^  vessel'}}  port  of  destination,  nor  was  there  ii 
actual  total  loss;  arid  it  waa  held  that  the  plaintiff  couU 
»uot  recover  for  it'cuhitirQctive  total  loss,  not  haviiig  gitei 
<  hotrce  of  nhmdo\\\nent'ij!(iinbiridgev.  Anderton^m VBpoxU/i 

■         «i  « 

(6)  1  Ed.  Lordi  C.  518.  (e)  9  C.  B.  94. 
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q4^*  203,  does  not  support  the  plaintiff's  con-  1862. 

l«gAAO»ii  in  this  case.    It  must  be  an  extreme  case  to  justify  — 

.  Wood 

1k0flUi8ter  in  selling;  and  he  should  always  communicate  againu 
with  the  owners,  if  such  communication  be  practicable.  Stymkst. 
Tb»  Margaret  Mitchell  (a);  Cammellv.  Sewell  (b).  In 
die  caao  of  The  Bonita,  Dr.  Lushington  says  :     I  am  of 
opinion  that  any  sale  made  by  the  master,  without  com- 
^monicating  with  the  owner,  where  practicable,  would  be 
"null  and  void.    ...    I  cannot  view  without  alarm 
"the  possibility  of  a  valid  sale  by  a  master,  in  a  port 
^^poesessing  such  easy  means  of  communication  with  the 
"owner  in  England.     I  think  no  such  sale  could  be 
^'lopported,  unless  it  were  incontestably  proved  that  the 
necessity  was  absolute  and  immediate,  and  did  not  admit 
**of  H  short  delay  for  communication."    The  *'  Bonita'' 
wn  damaged  at  Figueira;  she  was  surveyed,  and  it  was 
nported  she  could  not  be  repaired  without  incurring  great 
expense;  and  if  repaired,  it  was  doubtful  if  she  could  be 
tten  out  of  the  Bay  where  she  was  lying.  She  was  sold 
fcf  the  master,  under  the  direction  of  the  Commercial 
Court  of  Figueira.    In  this  case,  the  vessel  was  sold  in 
the  town,  no  one  came  to  look  at  her,  and  the  crew  knew 
Bothing  of  the  sale.    The  authorities  shew  that  there  can- 
not be  a  sale,  unless  there  is  an  urgent  necessity  for  it,  and 
,  ftit  there  was  no  better  course  open  to  the  master. 
Ihere  was  no  immediate  danger  of  the  vessel  becoming  a 
\  wreck  here,  as  she  was  safe  in  the  harbor,  and  the  master 
Aoald  have  communicated  with  the  underwriters  and 
;  ewners;  and  before  selling  he  should  have  advertised,  and 
■  endeavored  to  raise  money  on  bottomry  to  repair  the 
i^eeeel.   Beady.  Bonham  (c).    Notice  of  abandonment 
I^Aonld  have  been  given.     Tunno  v.  Edwards  (d).  If 
tjotioe  had  been  given  to  and  accepted  by  the  underwriters, 
pVould  have  altered  the  property  in  the  vessel  from  the 
Wmen  to  the  underwriters,  and  they  might  have  tested 
pi  validity  of  the  sale.    Notice  of  abandonment  relates 
liek  to  the  time  when  the  accident  happened.  [Parker,  J . 

M  1  AM^.aaS;  4  Jur.  y.  8. 108.    ib)  6  Jur.  N.  S. 018 ;  5  fl.    JV.  738. 

The 
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186S.  The  sale  was  the  abaDdonment  in  this  case.]  The  sale  wa 

  clearly  unnecessary ;  therefore,  the  defendants  are  no 

agaiiMt  l^^ble.    Bead  v.  Bonham  (a), 

Sttmkst.  Cur.  adv.  vuU. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Couil 
As  far  as  regards  the  questions  of  the  seaworthiness  c 
the  vessel  9  and  the  materiality  of  the  matters  contained  i 
the  captain's  letter  previous  to  the  insurance  and  not  die 
closed  by  the  owner  to  the  underwriters ,  we  think  the 
were  for  the  jury ;  and  upon  the  evidence  and  finding,  w 
should  not  think  it  right  to  disturb  the  verdict  on  eithc 
of  these  points.  The  other  point  which  the  case  presenh 
is  one  of  much  more  difficulty  and  intricacy,  viz.  whetbc 
there  was  evidence  of  such  an  absolute  necessity  for  tb 
sale  of  the  ship  at  Havana^  as  the  best  course  for  a 
parties  interested,  or  for  the  owner  had  he  been  uninsured 
as  to  constitute  a  total  loss,  without  notice  of  abandonment 
It  will  perhaps  be  difficult  to  reconcile  the  dicta  ol 
different  Judges  in  the  different  cases  bearing  on  this 
question.  But  those  diclUy  though  they  may  seem  genenl 
in  their  terms,  must,  we  think,  be  in  some  degree  read  in 
connection  with  the  particular  facts  of  the  individual  cases 
in  the  decision  of  which  they  were  enunciated  ;  and  more 
weight  should  be  given  to  the  later  cases,  in  which  fonser 
decisions,  as  well  as  the  general  principles  of  insursDoe 
have  been  most  carefully  considered.  All  the  cases  agree 
in  this,  —  that  to  justify  a  sale  by  the  master,  such  sale 
must  not  only  be  bofia  fide^  and  for  the  benefit  of  all  cW' 
cerned,  but  there  must  have  been  an  tirgerU  necessity 
its  being  resorted  to.  The  facts  of  the  present  case,t8 
detailed  by  the  plaintiff's  own  witness.  Captain  Outh$iMi 
are  :  that  the  ship  left  Cienfuegos  on  the  3d  Mdrch^  bound 
for  Jfew  York;  that  in  the  evening  of  the  following  dty 
she  struck  a  reef  about  ten  miles  distant  from  the  Lk  (fj 
Pines  J  not  marked  on  the  chart;  that  after  getting  offtiw 
reef,  they  continued  their  voyage  for  ten  days,  when,  froB 
the  determination  of  the  crew  not  to  go  on,  he  put  backfc 


Ca)  ZB.^B.  147. 
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Hdvana,  which  he  reached  in  five  days  from  that  time.  1862. 

Captain  Outhouse's  wish  was  to  have  made  for  Charlesibn^   

and  he  only  went  to  Havana  in  consequence  of  the  deter-  mgainu 
mination  of  the  crew.  When  at  Havana^  a  survey  was  Sttmst. 
made  of  the  vessel  by  the  direction  of  the  British  Consul, 
and  damage  was  discovered,  which  certainly  would  have 
tendered  a  voyage  to  New  York  perilous  without  some 
lepairs;  though  the  captain  states  that  it  was  his  wish 
to  have  taken  two  extra  hands  and  prosecuted  his  voyage. 
There  is  no  evidence  of  any  exact  specification  of  the  ex- 
pense of  the  necessary  repairs  at  Havana.  Captain  Oat- 
AoMM  states,  that  at  Havana  such  expense  is  out  of  all 
proportion  to  what  it  ordinarily  is ;  and  that  he  ascertained 
by  the  liest  means  in  his  power,  that  the  repairs  there  would 
cost  ver  $6,000,  and  that  the  vessel,  before  the  damage^ 
WM  uot  worth  over  half  that  amount ;  and  that  he  attempted 
without  success  to  get  money  from  two  persons  on  bottomry. 
He  states,  moreover,  that  mNew  Brunsivick,  ten,  or  even 
five,  of  our  men,  might  in  a  week  have  made  the  vessel  fit 
to  go  to  Jfew  YorJcy  or  at  all  events  £75  would  have  been 
•officient  for  that  purpose.  It  appeared  also,  that  instruc- 
tions might  have  been  sent  for,  and  received  from  the 
owners  within  a  month  ;  and  that,  while  remaining  in  the 
hsrbor  at  Havana^  the  vessel  would  have  been  safe,  even 
without  any  repairs.  These  facts  do  not  certainly  come 
iH»rly  up  to  the  facts  of  the  case  of  Cambridge  v.  Anderton 
(fl),  even  supposing  that  case  to  be  entirely  unshaken  by 
Wbeequent  decisions.  It  is  to  be  observed  that  that  case, 
though  it  appears  to  have  been  considered  as  a  leading 
^  on  this  point,  was  one  in  which  there  was  little  argu- 
QMnt,  and  no  consideration  by  the  Court,  who  at  once 
'cfiised  the  motion  for  a  new  trial,  the  opinions  of  the 
ttttee  Judges  being  given  in  very  few  words.  The  only 
doetrine  really  established  by  it,  is  what  probably  never 
WIS  doubted;  that,  '*If  the  subject-matter  of  insurance 

I'^iemiined  aship^itwas  not  a  total  loss,  but  if  it  were  reduced 
'^to  a  mere  congeries  of  planks,  the  vessel  was  a  mere 
wteck :  the  name  which  you  may  think  fit  to  apply  to  it  can- 

(•)  ^B.AC.  091. 
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1862*       not  alter  the  nature  of  the  thing."    From  this  case  it  hi 

  been  deduced,  that  where  the  expense  of  repairs  woul* 

against  exceed  the  vahie  of  the  ship  when  repaired,  the  tnaste 
Sttmest.  may,  if  acting  bona  fide  for  the  interest  of  all  parties,  se 
the  ship,  and  the  assured  may  recover  for  a  total  loss :  an 
to  a  certain  extent  this  doctrine  may  be  perfectly  currecl 
But  we  cannot  think  that  the  actual  expense  of  repairs  a 
the  particular  place  where  the  ship  may  happen  to  be,  i 
the  sole  test  by  which  the  necessity  for  a  sale  is  to  be  trice 
The  real  question  is,  was  the  ship  in  such  a  state  as  to  t 
considered  as  a  wreck,  and  not  retaining  the  character  < 
a  ship?  And  generally,  this  latter  question  may  be  trie 
by  the  other,  viz.  whether,  at  the  ordinary  charges  fc 
repairs,  such  repairs  would  cost  more  than  the  value  o 
the  ship.  This  latter  test  would  not  do  where  the  expense 
of  repairs  would,  from  the  particular  locality,  amount  tc 
perhaps  ten  times  more  than  the  ordinary  expense  of  such 
repairs.  Were  this  so,  the  question  on  which  the  whole 
turns,  viz.  whether  the  ship  was,  or  was  not,  a  wreck, 
would  depend,  not  on  the  amount  of  injury  sustained,  bat 
on  the  place  liihere  such  injury  was  sustained.  A  ship 
would  then  be  a  wreck  at  Havana,  which  would  only  be 
considered  slightly  damaged  in  New  Brunswick,  This 
would  seem  to  be  the  i)urp()rt  of  the  recent  case  of  Knighi 
v.  Faith  (a),  a  case  elaborately  argued  by  most  able 
counsel,  maturely  considered,  and  decided  by  a  judgment 
evidently  prepared  with  great  care,  and  in  which  all  the 
previous  cases  are  noticed  and  analyzed. 

The  facts  of  that  case  were  perhaps  stronger  in  favor 
of  a  sale  by  the  master,  than  those  of  the  present  case.  For 
there  the  ship  was  brought  into  the  harbor  of  Santa  CruZi 
where  the  necessary  repairs  could  not  be  made  at  all,  from 
the  entire  absence  of  a  dock-yard,  workmen  and  materials* 
The  Court,  nevertheless,  decided  that  after  a  sale  by  the 
master,  the  assured  could  not  recover  for  a  total  loss, 
all  events  without  notice  of  abandonment,  hovd  Campbdt 
C.  J.,  says:  *' Whether  notice  of  abandonment  maybe 
^<  dispensed  with  where  there  has  lawfully  been  a  salebf 


(a)  15  Q.  B.  610. 
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the  master,  we  are  not  now  called  upon  to  decide.  Where  1862. 

**Ae  is  reduced  to  a  mere  wreck,  the  solution  of  this   

*^ question  may  be  clear  enough.    Where  she  still  retains  agaimt 
"the  character  of  a  ship,  it  may  be  attended  with  difficulty ;  Sttmmt.. 
"but  here  we  are  of  opinion,  that,  as  against  the  insurers, 
**the  sale  is  not  shewn  to  be  lawful.    It  must  be  borne  in 
"  miad,  that  she  remained  in  the  character  of  a  ship,  capable 
of  being  repaired,  if  there  had  been  the  means  of  repairing 
*'herat  Santa  Cruz;  and  that  she  might  have  been  sent 
"to  other  places  where  she  might  have  been  repaired, 
"though  not  prudently.    .    .    .    We  have  here,  then, 
"the  case  of  a  ship  rendered  unnavigable  by  perils  insured 
*  "against,  and  not  capable  of  being  repaired  in  the  harbor 
' .  "into  which  she  was  carried,  but  still  retaining  her  character 
"01  a  ship^  without  the  title  of  the  assured  being  properly 
I  "transferred  to  a  purchaser.    This,  we  think,  is  not  an 
actual  total  lass;  and  if  a  constructive  total  loss,  the  in- 
"surers  can  only  be  rendered  liable  for  the  sum  insured, 
"by  a  notice  of  abandonment.     If  the  subject-matter 
"insured  remains  in  specie,  though  in  a  damaged  state,  a 
"notice  of  abandonment  is  necessary  to  entitle  the  assured 
"to  make  a  claim,  as  if  it  hud  been  actually  destroyed." 

In  remarking  on  Cambridge  v.  Anderton,  Lord  Camp- 
Wfsays:  "That  decision  proceeded  upon  the  supposi- 
"tion  that  she  was  a  mere  wreck,  and  that  she  had  ceased 
"to  be  a  ship  as  much  as  if  her  timbers  and  her  masts 
I  "had  been  scattered  along  the  beach.  .  .  .    Had  the 
!  "Judges  there  supposed  that  the  ship  insured,  after  the 
:  "niisfortune  which  befell  her,  might  have  been  sent  to  a 
'  "  distant  port  and  repaired,  either  prudently  or  imprudently, 
I  "they  would  probably  have  held,  in  accordance  with  all 
I  ''preyious  decisions,  that  a  notice  of  abandonment  was 
^'indispensably  necessary  to  a  claim  for  a  total  loss." 

Prom  the  subsequent  part  of  the  judgment,  it  is  evident 
^  point  was  weighed  by  the  Court  with  much  care. 
.  Wd  Campbell  says  at  p.  662  :  **  We  have  deemed  it  expe- 
^dieat  to  refer  to  these  authorities,  as  wo  have  reason  to 
"bdnve  that  a  notion  has  been  entertained  in  the  profes- 
**ilon,  since  the  decision  of  Cambridge  v.  Anderton, 
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1862.       that  wherever  a  ship  insured  becomes  ionavigable  lai 

  **  cannot  be  prudently  repaired,  the  assured  may  reoettt 

^1^^^      for  a  total  loss  without  notice  off  abandonment.'"  Umi, 
Sttmsst.  referring  to  recent  cases  in  the  House  of  Lords,  he  continiMi 
to  say,  that  this  doctrine  met  with  no  countenance  ftom 
Lord  Chancellor  Cottenham^  who  said,    In  all  cases  ia 
which  the  subject  is  not  actually  annihilated,  the  assured 
is  entitled  to  claim,  and  claiming  as  upon  a  total  lots, 
7nu8t  give  up  to  the  underwriters  all  the  remains  of  tb 
property  recovered,  together  with  all  benefit  and  adna- 
••tage  belonging  or  incident  to  it.''   Lord  Campbell  oosh 
eludes  the  paii;  of  the  judgment  which  relates  to  thb 
point  in  these  words :  ^<  There  is  reason  to  apprehend  tint 
great  frauds  are  committed  in  distant  parts  under  pie- 
tence  that  ships  insured  have  received  an  injury  whick 
''renders  it  imprudent  to  repair  them;  and  such  fraadi 
**  would  be  much  facilitated,  if  the  owners  were  not 
''required  to  make  any  communication  to  the  insurer  till 
"they  come  upon  him  peremptorily  to  demand  payment 
"  of  the  full  sum  subscribed  in  the  policy." 

Applying  the  principles  laid  down  in  this  case,  it  secuii 
to  us  impossible  to  say  that  the  ship  which  was  the  sub- 
ject of  insurance  in  this  case,  had  become  from  the  injiuj 
she  had  received  by  striking  on  the  reef,  a  mere  wreck  iX 
congeries  of  planks,  when  we  find  her  sailing  about  th« 
ocean  for  fifteen  days  after  the  accident,  and  when  inth 
harbor  of  Havana,  still  retaining  the  character  of  a  8hip» 
and  there  holding  her  cargo  and  crew,  without  immediate 
risk  or  damage.  Had  notice  of  abandonment  been  given,i 
question  whether  the  circumstances  warranted  an  abaodoft* 
ment  might  have  arisen,  on  which  it  is  not  for  ua  to  expreil 
any  opinion ;  but  it  seems  to  us,  the  evidence  certainlf 
did  not  prove  an  actual  total  loss,  and  so  the  jury  should 
have  been  directed.  Inasmuch  as  this  appeared  ia  tb 
plaintiff''s  own  evidence,  the  want  of  notice  of  abandiA' 
ment  would  be  ground  of  nonsuit,  unless,  as  contended  If  j 
Mr.  Palmer^  the  defendant  would  at  all  events  be 
for  a  partial  loss.  If  so  liable,  it  would  seem  clear  All? 
the  plaintiff"  might  recover  for  such  partial  loss,  thou^lC: 
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Us  declarmtion  he  claimed  for  a  total  loss.  Gardiner  v.  1862. 
Ofwtdalfi  (a);  Benson  v.  Chapman  (b).  It  seems 
dificult,  under  the  evidence  given  at  the  trial,  to  see  mga$iM 
how  the  jury  could  have  made  any  adjustment  so  as  Styiowt. 
to  estimate  the  amount  for  which  the  defendant  would 
be  liable  for  a  partial  loss.  As  no  repairs  were  put 
OB  tiie  vessel,  there  is  an  absence  of  that  by  which  ordi- 
Birily  such  liability  is  ascertained ;  and  if  it  be  said  that 
Biach  case  the  amount  is  to  be  ascertained  by  the  esti- 
■ite  of  surveyors,  there  was  no  evidence  of  such  estimate. 
Jkk  true,  that  as  evidence  of  the  preliminary  proof,  a  copy 
eertified  by  the  British  Consul  at  Havana  ^  of  what  pur- 
ported to  be  a  report  of  survey  by  two  persons  as  to  the 
oipense  of  repairs  at  Havana^  was  read  at  the  trial ;  but 
keannet  be  contended  that  this  document  would  be  any 
oridence  by  which  the  liability  of  the  defendant  for  a 
psrtial  loss  could  be  estimated.  Had  the  case  gone  to  the 
jury  with  directions  that  the  defendant  was  only  liable 
fer  a  partial  loss,  it  would  have  been  very  similar  to  the 
case  of  Tanner  v.  Bennett  (c),  where,  on  the  jury  finding 
that  the  plaintiff  had  sustained  a  partial  loss,  but  to  what 
Bztent  there  was  no  evidence.  Lord  C.  J.  Abbott  directed 
I  verdict  for  the  plaintiff  with  nominal  damages.  The 
vague  statement  of  Captain  Outhouse^  that  it  would  have* 
oost  $6,000  to  repair  at  Havana^  could  hardly  be  evidence 
br  this  purpose  :  he  probably  took  that  amount  from  what 
ke  beard  from  the  surveyors,  or  saw  in  their  report. 

We  think,  therefore,  that  the  rule  for  a  new  trial  should 
be  made  absolute,  unless  the  plaintiff  consents  to  have  the 
damages  reduced  to  or  both  parties  can  agree  to  refer 
Ike  estimate  of  liability  on  a  partial  loss,  to  some  person 
br  adjustment  {d). 

(a)  1  W.  Bla.  108.  (6)  8  C.  B.  050.  (c)  By,  <fe  Moo.  182. 

tf)  In  Jmidge  y.  Stymest  (East.  T.  1866),  the  plaintiff  claimed  for  a  con- 
IniettTie  total  Ion,  bat  the  eyldence  shewed  a  partial  loss  onlj,  the  yemel 
jpd^f  kem  repaired  and  failed  again.  No  evidence  having  been  given  of  the 
kmt  oC  the  repairs,  the  plaintiff  was  nonsuited ; — Held,  that  the  nonsuit 
■I  Wnwg,  Mid  tiiat  the  plaintiff  was  entiUed  to  nominal  damages  at  all 

KTto  mistniefeiTe  total  Iom,  and  notice  of  abandonment,  see  Kemp  y. 
^^t9^L.M^l  Q.3.6eO;  Famwwrthy.Hyde.L.B.  8  C.P.S04;  Brovmiim 
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1862. 

Wood 
(igainst 
Sttmest. 


V.  Provincial  Insurance  Company  of  Canada,  L.B.bP,  C288;  Btmki 
V.  Potter,  L.  B.eH.L.SB  ;  Meyer  v.  Ralli,  L.  B.  1  C.  P.  Div.  858;  (TLtn 
V.  Stymetty  Siev.  Dig,  231.  As  to  the  master's  authority  to  sell,— AuUraMt 
Steam  Navigation  Company  v.  Morse,  L,  i?.  4  P.  C  222 ;  Coheqnid  Mttrta 
Insurance  Company  y.  Bart^aux,  L,  R,  6  P.  C.  819. 


A  vessel  sailed 
firom  Shields, 
bound  for 
Providence, 
Bhode  bland; 
and  in  conse- 
quence of  a 
storm,  part  of 
the  cargo  was 
Jettisoned, and 
the  vessel  was 
obliged  to  put 
into  Cotoe«  for 
repairs.  On 
her  arrival  at 
Providence,  a 
general  aver- 
age was  made 
up,  including 
ing  the  wages 
and  mainte- 
nance of  the 
crew  at 
Cowes;  Held, 
that  the  rule 
of  general  av- 
erage prevail- 
ing at  Bhode 
Island,  and 
not  the  Eng- 
lish rule,  was 
to  be  adopted, 
though  the 
policy  was 
made  at  a 
British  port. 


McGIVERN  against  STYMEST. 

THIS  was  ail  action  on  a  policy  of  insuranco  on  the 
bark  '^Ahna^^'  brought  to  recover  for  general  avenge 
contribution.  The  declaration  set  out  a  policy  made  it 
St.  John^  to  insure  the  vessel  from  the  29th  AuguM^  1859, 
till  the  29th  February^  1860,  with  the  usual  provisions » 
to  the  liability  of  the  underwriters.  It  then  averred  thit 
after  the  commencement  of  the  risk,  and  while  the  vessel 
was  on  a  voyage  from  South  Shields  to  Providence^  Rhodt 
Island,  with  a  cargo  of  coals  and  other  goods,  to  wit,  oo 
the  22d  September,  1859,  she  was  greatly  damaged  byt 
storm,  and  was  obliged  to  throw  overboard  a  portion  of  her 
cargo,  and  to  put  into  Cowes  to  repair  her  damages;  that 
after  being  repaired  she  sailed  again  on  the  voj'age  to 
Providence,  and  was  again  dam.aged  by  a  storm,  ani 
obliged,  for  the  safety  of  the  vessel,  to  throw  overboard 
another  portion  of  her  cargo,  and  to  put  into  Queenstown 
in  Ireland  to  repair/*and  to  enable  her  to  proceed  on  her 
voyage.  It  then  alleged  that  the  plaintiff  became  liable  is 
pay  and  did  pay  a  proportionate  part  of  the  value  of  the 
goods  thrown  overboard,  and  thereby  sustained  a  geneiil 
average  loss  amounting  to  a  largo  sum.  There  were  alifl 
counts  for  money  paid,  and  for  interest. 
Plea,  non-assumpsit. 

At  the  trial  before  Ritchie,  J.,  at  the  last  St.  John^ 
cuit,  it  appeared  that  the  vessel  sailed  from  Shields oubl^ 
voyage  to  Providence,  Rhode  Island,  and  met  with  a  ^ 
lent  storm  by  which  she  was  so  much  damaged  thai  Ai 
was  obliged  to  put  into  Cowes  in  the  Isle  of  Wight  to  reftj 
that  after  being  repaired  there,  she  sailed  for  JProvubiiei 
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was  again  compelled  by  stress  of  weather  to  put  into  18G2. 

foistown.    Cousiderable  expenses  were  incurred  both   

(Jowes  and  Queensfown,  in  putting  the  vessel  in  a  against 
per  condition  to  complete  her  voyage  to  Providence.  Sfymrst. 
re  was  a  jettison  of  part  of  her  cargo  before  she  put 
I  Cow€8^  and  a  further  jettison  before  she  put  into 
mslown.  She  delivered  the  remainder  of  her  cargo 
^rovideiice,  where  an  adjustment  of  the  general  average 
made  up  according  to  the  rule  pre/ailing  at  that  port, 

by  which  the  wages  and  maintenance  of  the  crew  are 
eral  average  charges. 

lie  learned  Judge  directed  the  jury  that  the  adjust- 
it  of  the  general  average  should  be  made  at  Providence^ 
port  of  discharge,  and  according  to  the  rule  which 
mied  there.  The  jury  found  a  verdict  for  the  plain- 
for  $4,656,  which  included  the  wages  and  maintenance 
be  crew  while  the  vessel  was  at  CoweM, 
1  Hilar]/  term  last,  U.  W.   Weldon  obtained  a  rule 

for  a  new  trial,  on  the  ground  of  misdirection,  and 

the  damages  were  excessive. 

R.  Thomson  and  Savary  shewed  cause.  The  case 
^wtr  v.  Whilmore  (a)v  which  decided  that  the  wages 
provisions  of  the  crow,  in  a  port  where  the  vessel  was 
pelled  to  go  for  safety  and  to  repair  damages  occa- 
ed  by  a  storm,  were  not  the  subject  of  general  average, 
ed  upon  the  ground  that  there  was  no  evidence  of  any 
;e  at  the  port  of  discharge  to  treat  expenses  of  that 
ription  as  geneml  average  charges.  That  case  has 
1  overruled  by  Simonds  v.  WAil*^  (6),  which  decides 

a  general  average  loss  is  to  be  calculated  according 
le  law  of  the  port  of  discharge.    2  Arnould  Ins,  903. 

foreign  adjustment  is  conclusive  upon  all  parties, 
tgh  it  may  be  different  from  what  our  own  law  would 
)  made.  Dagleish  v.  Davidson  (c) .  This  is  stilted  to  be 
lettled  law,  in  all  the  books  upon  the  subject  of  insur- 
^  i  Arnould,  943;  2  Phill.  Ins.  §  1413;  2  Pars. 
;i  X»  43;  3  KenCs  Com.  337.  A  part  of  the  cargo 
in  case^  Jiaving  beeu  sricriticod  for  the  preservation  of 
)  4  jr. «  A  Ul.  {b)  ^D.dC.  S05.  (e)  b  D.  dt  R^.  6. 
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1862.    the  ship  and  the  rest  of  the  cargo,  the  oiaim  for  gmer 
— ~—   average  C0ntribution  is  complete.    BalleU  r.  Wtgram  (« 
^fftt^tf    There  is  no  hardship  in  the  rule  now  contended  for;  bi 
Sttiwt.  if  parties  wish,  they  can  provide  against  it  in  their  ooi 
tract.    In  Simonda  v.  Whitey  Lord  Tenterden  aajn,  thi 
by  assenting  to  general  average  as  a  maritime  usage,  tt 
parties  must  be  taken  to  assent  to  its  adjustment  at  tb 
usual  and  proper  place,  according  to  the  usage  and  in 
of  the  place. 

C.  W.  Weldoriy  dontra.  The  authorities  have  made  I 
distinction  between  a  loss  by  jettison,  and  a  loss  by  expoH 
diture.  2  Atm.  Ins.  876,  903,  933.  The  case  of  I\met 
v.  Whitmore  is  not  overruled  by  Simonda  v.  While;  lod 
in  DeVaitx  v.  Salvador  (6),  it  was  held  that  the  wagH 
and  provisions  of  the  crew  during  the  time  the  vessel  wm 
detained  in  repairing  damage  done  by  perils  of  the  seiif 
were  not  the  subject  of  a  general  average  claim  aguort 
the  underwriters.  If  the  port  of  destination  is  the  pkn 
of  adjustment,  where  is  the  adjustment  to  be  made  in  I 
case  where  the  ship  has  foundered?  This  shews  that  tfai 
law  of  the  country  where  the  contract  was  made,  ought  to 
govern ;  and  that  was  so  decided  in  Power  y.  WhUmm 
(c).  Admitting  that  the  plaintiff,  as  owner  of  the  veiNl, 
may  be  bound  to  contribute  to  the  general  average  acooiA 
ding  to  the  law  of  Rhode  Island^  it  does  not  follow  tU 
the  underwriters  are  also  bound  by  that  role. 

Our.  adfo.  wft. 

Carter,  C.  J.,  now  delivered  the  judgment  of  theCoMfc 
Having,  before  granting  the  rule  nm,  eonaidered  (h 
objections  made  to  the  yerdict,  and  oome  to  the  oondiirfoi 
that  there  was  only  one  on  which  sufficient  doabt  aroM 
as  to  the  propriety  of  the  adjustment,  munelj,  in  Ih 
allowanoe  of  seamen's  wages  and  maintena&ee  as  a  gsMdl 
average  diarge,  we  shall  confine  ourselves  to  that  poiikt 

The  propriety  of  this  allowance  most,  in  our  opiaii^ 
depend  upen  the  point,  whether  the  nde  prtrmiliiig  alii 
port  of  destjnationt  namely,  Providmoef  Mode  Iikmifh 

{•)9a3.m(k  miA.4tM.4m.  MiM.4t9.tgL 
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tbRntel  BMmof  America,  which,  in  common  with  other  1862. 
8Wm  of  fhe  UnioD,  and  other  foreign  countries,  makes  the  — — — 
vigw  and  maintenanoe  of  the  crew  a  general  average  o^m^ 
dtuge ;  or  the  mle  in  England,  by  which  such  charge  is  SmiasT* 
dotrly  excluded  from  a  general  average  adjustment, 
ihoald  be  adopted  in  making  this  adjustment. 

The  insurance  in  this  case  was  effected  by  a  time  policy, 
fv  a  period  commencing  29th  August,  1859,  and  ending 
mi  February,  1860,  with  this  addition,  *<That  if  the  ship 
<^beat  sea  at  the  expiration  of  the  policy,  the  risk  to  be 
*'Bi  force  until  arrival  at  port  of  destination,  on  notice 

being  given  to  the  broker,  and  paying  pro  rata  pre- 
'^miom :  each  month  entered  upon,  to  count  a  full  month." 
Ontain  ports  are  specified  to  which  the  ship  is  not  to  go 
itsll;  and  others,  to  which  she  is  not  to  go  at  particular 
tilies  of  the  year,  without  forfeiture  of  the  policy.  All 
other  ports  are  open  to  her.  One  rule  of  law  or  usage 
ensting  in  one  place  to  which  the  ship  was  at  liberty  to 
go,  and  another  rule  or  usage  in  another  place,  equally 
epen  to  her ;  and  we  must  presume  that  both  the  under- 
vriten  and  the  assured  take  into  consideration,  and  make 
their  contract  with  reference  to  this  circumstance ;  and  if 
As  port  of  destination  is  a  foreign  port,  at  which  sea- 
m's  wages  and  maintenance  are  a  general  average  charge, 
ad  the  port  of  destination  is  the  proper  place  at  which 
Aeadjastment  is  to  be  made,  and  not  the  place  where  the 
eontoaot  is  made,  or  the  expenses  incurred  ;  then  it  seems 
4mc  upon  the  authority  of  Bimonds  v.  White  (a),  that 
the  law  of  the  place  where  the  adjustment  is  to  be  made, 
Aosld  govern,  and  the  respective  liabilities  of  ship,  freight, 
id  caigo  be  according  to  that  law. 

The  ship  A/ma"  sailed  from  Shields,  in  England,  bound 
Iftr  /Vovj&Me,  Rhode  Island ;  and  was  compelled  to  put 
^iNs  (kfwts,  in  the  Isle  of  Wight,  to  refit  in  order  to 
Imaeeote  the  voyage,  —  there  having  been  a  jettison  of 
|M  «f  the  oargo,  before  putting  into  Gauges.  She  wiis 
Ma  oonpeiled  to  put  into  Cork;  and  at  both  places, 
mwm  mad  Chrk^  considerable  charges  were  incurred ;  and 
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1862.     between  Cork  and  Providence  there  was  a  further  jettis< 

  The  ship,  however,  did  arrive  at  Providence^  and  deli^ 

agmntt  remainder  of  the  cargo  ;  and  evidence  was  given  of 

Stymest.  adjustment  of  the  general  average,  made  up  according 
the  rule  there,  upon  which  the  verdict  of  the  jury  I 
proceeded. 

It  was  urged  by  the  defendant's  counsel,  that  the  c 
of  Power  V.  Whitmore  (a)  governed  the  case  l)efore 
and  was  not  overruled  by /S^monrf^  V.  Wliite;  andfurth 
that  although  the  plaintiff,  as  owner  of  the  ship  and  freig 
was  bound  to  contribute  to  the  general  average  accord! 
to  the  rule  in  Providence^  he  was  not  entitled  to  reco' 
from  the  underwriters  according  to  that  rule. 

We  cannot  accede  to  either  of  these  propositions:  I 
think  the  damages  have  been  properly  Jissessed.  If  \ 
underwriters  are  dissatisfied  with  the  principle  on  which  i 
proceed,  they  have,  as  regards  futqre  transactions,. tl 
remedy  in  their  own  hands  :  they  may  declare  on  the  lu 
of  their  policies,  that,  in  all  cases  of  general  average  ooi 
tribution,  the  English  rule  is  to  govern  the  adjustmeo 
wherever  the  port  of  destination  may  be  situated.  If  thi 
question  the  correctness  of  our  decision,  they  have  it 
their  power  to  apply  for  an  appeal,  which  the  Court  w 
be  ready  to  entertain  and  allow,  on  proper  conditions. 

The  rule  must  be  discharged,  aud  wo  think  the  plaiui 
is  entitled  to  interest  cju  the  verdict,  under  the  lato  Act 
Assembly  (i). 


(a)  4  .V.  ^  S.  141. 


(6>  See  Ont.  Stat.  c.  87,  ^  IM. 
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The  Qusvx 
against 

THE  QUEEN  against  EVELETH.  evklktm. 

[The  following  judgment  was  unavoidably  omitted  in  its  proper  place,  — 
wte,  pige  308.] 

Ritchie,  J.  I  incline  to  agree  with  the  learned  Chief-  • 
Justice,  that  it  is  within  the  power  of  the  Court  to  make 
the  order  for  restitution,  and  that  the  statute  is  not  obli- 
gatory, but  leaves  the  matter  discretionary.  As  the  Chief- 
Justice  says  he  would  hesitate  to  make  the  order  in  a  case 
like  the  present ;  and  both  Mr.  Justice  iV.  Parker  and  Mr. 
Justice  Parker  think  the  order  should  not  be  made, 
tndas  I  differ  from  Mr.  Justice  Wilmol  (who  alone  thinks 
the  order  should  be  made)  on  an  important  principle 
involved  in  his  decision,  and  think  that  the  lanjruage  of 
the  statute,  by  a  fair  construction,  -grammatical  and 
legal,  —  can  only  apply  to  stolen  property,  or  property 
fraudulently  taken,  or  received  knowing  it  to  have  been 
•tolen ;  and  that  to  apply  the  statute  to  property  other- 
wise obtained,  would  be  to  change  the  possession  by  a 
summary  process  antagonistic  to  the  ordinary  principles 
of  law ;  and  in  fact,  thereby  allow  a  party,  on  pretence  or 
•  criminal  appropriation,  by  an  improper  criminal  proceed- 
ing, to  obtain  possession  of  the  property ;  I  feel  I  ought, 
not,  under  such  circumstances,  to  exercise  any  discretion 
in  this  matter,  but  leave  the  paities  to  their  civil  remedies. 
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DESBRISAY  against  McPHELIM.  nth  June, 

RESPASS  for  taking  a  quantity  of  logs,  tried  l^efore  ^^J^^^^f^ 
Carter,  C.  J.,  at  the  last  Kent  circuit.    The  defen-po^^eHhion, 

'  '  has  without 

dant,  iisj  Sheriff  of  Kent,  had  seized  and  sold  the  lo^^s  underdelivery,  no 
'  .  "  property  in 

an  execution  against  one  Robicheau.  The  plaintiff  claimed  loi^  cut  upon 
the  priucipal  part  of  the  logs  as  having  been  cut  for  him  the  mort^or 
by  Jtobicheau,  on  Crown  land,  upon  which  he  (plaintiff)  ^/ementhj 
license  to  cut,  but  there  was  no  evidence  to  shew  J^^^^^^jye^" 


that  any  of  the  logs  had  been  cut  within  the  bounds  of  the  pe^housSd 

lioenae.    He  claimed  the  remainder  of  the  lous  as  havino:  from  the  mort- 

Mgee,  on  de- 
been  cut  for  him  hy  Robicheau ,  on  land  mortgaged  to  himnvery  ofthe 

^plaiotiif)  by  Robicheau;  but  it  appeared  that  Robicheau 

bad  cut  them  under  an  agreement  by  which  the  plaintiff 

wan  to  allow  him  20«.  per  thousand  when  delivered,  and 

tbere  had  not  been  any  delivery.     The  learned  Chief- 

Jfastice  directed  a  verdict  for  the  defendant,  on  the  graunds, 

^lat  there  was  no  evidence  that  any  of  the  logs  were  cut 

within  the  bounds  ofthe  plaintiff's  license,  and  as  to  those 

ou  the  land  of  which  the  plaintiff  was  mortgagee,  that 

the  agreement  they  were  the  property  of  Robicheau 

:tit  they  were  delivered.   The  jury,  however,  found  a 

verdict 
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1862.    verdict  for  the  plaintiff  for  £19.    A  ruie  nisi  for  a  i 
—   trial  having  been  granted  in  Uilary  term  last ; 
against       Johnson^  Q.  C,  shewed  cause  in  Easter  term  I 
McPhklim.  The  plaintiff  had  an  absohite  property  in  that  porl 
of  the  logs,  cut  on  the  land  of  which  he  was  the  mi 
gagee  in  fee.    The  agreeraent  that  he  should  give  R 
cheau  20s,  per  thousand  feet  for  the  logs  when  deliver 
did  not  divest  his  property  in  them.     The  prope 
remained  in  the  plaintiff,  and  was  not  affected  by 
employing  Rohlcheau  to  cut  them  for  him.    The  freeh 
ot  the  land  cm  which  the  logs  were  cut  was  in  the  plaint 
and  the  property  in  the  logs  remained  in  him,  unl* 
divested  l)>  an  express  license  or  agreement.    The  agn 
ment  to  pay  Robicheau  for  cutting  and  hauling  the  Ic 
could  not  alter  the  property. 

A,  L,  Palmer^  contra.  There  was  no  property  in  t 
logs  cut  under  the  license,  until  delivery.  Kerry,  Conn 
(a)  Coombesw,  Hatheway  (b),  [Per  Curiajn,  You  iie 
not  argue  that  point ;  there  is  no  evidence  that  one  sti 
of  the  lumber  was  cut  within  the  bounds  of  the  license 
The  plaintiff  never  intended  to  exercise  his  right, 
mortgagee.  He  iigreed  to  buy  the  logs  from  Jtobicket 
at  a  fixed  price.  The  language  of  the  agreement  she 
he  did  not  intend  to  employ  Rnbicheau^  merely  as 
servant  to  cut  them.  There  is  nothing  upon  which  1 
verdict  can  bo  sustained.  The  property  in  the  logsi 
in  Robicheau,  until  delivered.    Jarvis  v.  Edgett  (c). 

Cur.  adv.  ruB. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Cob 
This  was  an  action  of  trespass,  brought  against  the  def 
dant,  the  Sheriff  of  the  County  of  Kent,  for  seizing  and  o 
verting  logs,  which  the  plaintiff  claims  as  his  proper 
and  which  the  defendant  bad  levied  on,  and  sold,  undi 
Jieri  facias  against  one  Robicheau,  in  whose  possess 
they  were  found. 

As  to  all  the  logs,  excepting  thirty-three,  the  plant 
daitned  property  in  them,  as  having  been  cut  by  Mobidu 


(•)  B^rt.  R.  18S.         {jb)  8 Kerr,m.         (c)  1  AJUn, «. 
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Crown  land,  upon  which  the  plaintiff  claimed  to  have  a  1862. 

ense  from  the  Crown  to  cut :  but  there  was  no  sufficient   

Deisbrisay 

oof  of  their  having  been  cut  within  the  bounds  of  the  against 
€086.  The  question  then  is  confined  to  the  thirty-three  McPhklim. 
?8,  which  were  proved  to  have  been  cut,  and  carried  off 
land,  before  that  time  m()rtgaged  in  fee  hy  Roblcheau  to 
epluuitiff;  and  the  phiintiff  contends,  that,  although  ho 
a8  not  a  mortgagee  in  possession,  and  could  not  there- 
re  bring  trespass  quare  claumm  frerjit^  he  was  still 
ititled  to  maintain  trespass  de  bonia  asportatis,  under  the 
ithority  of  Jarvis  v.  Edyelt  (a);  and  so  he  probably 
ight  have  d(me,  if  the  trees  had  been  cut  and  carried  off 
le  premises  without  his  consent,  the  legal  title  to  the 
nd  being  vested  in  him,  under  the  mortgage  in  fee,  duly 
kiiowledged  and  recorded.  The  Supreme  Court  of  the 
ate  of  il/atwe  have  decided,  in  a  case  reported  in  2  Green- 
tf,  387,  that  a  mortgagee  in  fee  had  this  right  against  the 
irtgagor ;  and  it  is  reasonable  enough  that  the  mortgagor 
ould  not  be  allowed  to  reduce  the  value  of  the  security, 
thout  the  consent  of  the  mortgagee. 
In  the  case  before  us,  however,  there  is  no  pretence 
it  the  mortgagor,  Rubicheau^  committed  any  trespass. 
I  cut  and  carried  away  the  trees,  under  an  agreement 
th  the  plaintiff,  and  they  were  evidently  to  be  considered 
{property  of  Robicheau^  and  at  his  risk,  until  delivered 
the  plaintiff,  at  a  price  agreed  upon  between  them, 
ere  is  nothing  to  shew,  that  they  are  to  bo  considered 
the  plaintiff's  property  under  his  mortgage,  and  taken 
him  in  reduction  of  the  mortgage  debt ;  until  delivered 
Bobicheau.  It  might,  indeed,  have  happened  incident- 
r,  that  the  mortgage  debt  would  be  reduced  by  the 
Be  of  the  logs,  if  duly  delivered ;  but  could  they  be 
Bidered  a  payment  to  the  plaintiff,  or  placed  at  his  risk, 
under  his  control,  until  delivered?  We  think  not; 
that  they  were  liable  to  be  seized  under  the  execution 
nst  Robicheau. 

hder  these  circumstances,  we  are  of  opinion  that  the 

(•)  1  Alletiy  66. 

plaintiff 
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1862.     plaintiflF  was  not  entitled  to  recover,  and  the  rule  for 

  new  trial  must  be  made  absolute  (a). 

Desbrisay 

against  The  verdict  in  Uiis  case  Ix'ing  perverse ;  according  to  the  present  practi 

McPhelim.  a  t^ial  would  be  granted  without  any  discussion  as  to  the  merits  of  i 
ca«e,  or  the  propriety  of  the  ruling.  Woody.  Cox,  17  C.  B.  280;  Allison 
Jiobinsfm,  2  Han,  4S3.  See  also,  Doe  dem.  Moffat  v.  Thompson  (Mich 
1877),  4  Pugs,  —  REroRTER. 


GRAHAM  aqainst  GREEN  and  Anotuer. 
The  ownor  of  fT^KESPASS  for  breaking  and  entering  the  plaintW 

goods,  whioli      I  c         ^  ' 

have  been  JL  barn.  With  a  count  for  taking  away  oxen,  and  tor  a 
wrongfully  t^i  .        -i.  -.i  /«  •  ^'z* 

t:.ken  by  an-  assault.    Flea,  not  guilty.  With  a  notice  ot  justiticatioi 

enter'upon  his  that  a  pair  of  oxeii  belonging  to  the  defendant  Cr/vj^»  wer 

ihe^uVpos^^^^  the  plaintilf's  barn;  that  he  retused  t 

thein-"andif  ^l^''*^'^'^'  thcui  iij),  wherefore  the  defendant  Green,  and  th 

he  refu>o  to  other  defendant  as  his  servant,  l)roke  and  entered  the  bar 
give  tlirm  up, 

theowpfr  and  took  awav  the  oxen.  And,  to  the  count  for  assault 
may  justify 

brenki iig  opon  !<on  ass(( lUl  nei/i eS7i e . 

get  possession     At  the  trial  before  Carter,  C.  J.,  at  the  last  KtniQW 
unnec"!*^^^^^^    cuit,  it  ap[)eared  that  the  plaintitf  claimed  a  pair  of  oxei 
iler''''^^'"^"iHlcr  a  purchase  at  Sheriti'^s  sale  under  an  executic 
Qu(er^,who-jjj^.^jj^^|.  y,^^.   Woods,  and  that  the  defendant  Green 

iUer  ne  wouiu 

titied^iHieiad^''^*^'"^^'  them  as  his  property  under  a  previous  purcbai 

committed  a  from  WoctU;  that  ("r/'ef^yi  had  possession  of  the  oxen,  ai 

breach  of  the    ,        ,       ,  ,  ,  ,     ,        ^.        ,  .  , 

peace  in  get-  that  the  plaiiitili  forcibly  took  them  from  him,  drove  tae 

sion  of lihT  home,  and  locked  them  up  in  his  barn  ;  that  on  the  follow 
property,  j^^^,^  Green  and  the  other  defendant  w^ent  to  the  plamtilT 
when  Green  demanded  the  oxen,  and  the  plaintiff  refus( 
to  give  them  up ;  that  they  quarreled  and  fought  in  tl 
barn  for  some  minutes,  and  then  the  plaintifl'  went  to  I 
house,  and  GreenixX^o  left  the  barn,  and  a  short  time  afU 
wards  broke  some  of  the  boards  off  the  barn  with  an  ai 
and  took  away  the  oxen.  The  evidence  tended  to  pro 
that  the  oxen  belonged  to  Greeuy  and  it  was  doubt 
whether  the  Sheriff  had  sold  them  under  the  executl 
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It  was  agreed  that  a  verdict  should  be  entered  for  the  1862. 
plaintiff,  on  the  first  count  of  the  declaration,  for  £5  dam-        ^  ^ 
ages,  subject  to  leave  to  enter  a  verdict  for  the  defendants,  against 
iftbeCoui-t  should  think  they  were  justified  in  breaking  Grken. 
the  barn  to  get  the  cattle  (which,  it  was  admitted,  belonged 
to  Green)j  he  not  being  able  otherwise  to  obtain  immediate 
possession  of  them.    On  the  other  counts,  the  verdict  was 
entered  for  the  defendants. 

In  Hilary  term  last,  A.  L,  Palmer  obtained  a  rule 
nm  to  enter  a  verdict  for  the  defendants. 

Johnson^  Q.  C,  shewed  cause  in  Ililari/  term  last.  If 
Gmn  went  on  the  plaintiff's  land,  with  the  intention  of  com- 
mitting a  breach  of  the  peace,  he  was  not  justified  in  break- 
ing oi)en  the  barn,  even  though  the  oxen  were  his  property. 
He  knew  that  he  would  bo  resisted,  before  he  went  there ; 
and  therefore  he  was  a  trespasser  ah  inilio,  A  man  has  a 
right  to  retake  his  property  if  he  can  do  so  without  force, 
and  without  committing  a  breach  of  the  peace,  but  not 
otherwise ;  for,  if  he  is  obliged  to  use  force,  ho  becomes 

I  a  wrongdoer.  Blackstone  says,  {a)  that  the  natural  right 
of  recaption  of  property  should  never  be  exerted,  when 
{uch  exertion  must  occasion  strife  and  bodily  contention, 
or  endanger  the  peace  of  society.  And  he  adds,  *•  If  my 
*' horse  is  taken  away,  and  I  find  him  in  a  common,  a  fair, 
**or  a  public  inn,  I  may  lawfully  seize  him  to  my  own 
"use;  but  I  cannot  justify  breaking  open  a  private  stable, 
"or  entering  on  the  grounds  of  a  third  person  to  take 
**him,  unless  he  be  feloniously  stolen;  but  must  have 
"recourse  to  an  action  at  law."  [Ritchie,  J.,  referred 
to  Wehh  V.  Beavan  (i).] 

;  -4.  L,  Palmer^  contra.  It  having  been  admitted  that 
tteoxen  belonged  to  Green,  the  (mly  question  is  whether 
bad  a  right  to  take  them  in  the  way  he  did,  it  being 
admitted  that  no  unnecessary  force  was  used.  All  the 
old  authorities  agree  that  when  a  party  takes  the  goods 
of  another,  and  places  them  on  his  own  land,  the  owner 
of  the  goods  may  justify  an  entry  into  the  land  to  take 
to  goods.    Vin.  Abr,      TrespassT  (/.  a)  pi.  9;  2  Roll. 

(0)8  0901.4.  (6)  6  if.     6. 1055. 

Abr. 


332 


CASES  IN  TRINITY  TERM 


1862.    Abr.  565.    The  same  doctrine  is  found  in  recent  cases 
Graham    ^^^^^^^  ^'  Cohrich  (a).  Anthony  v.  Ilaneys  (ft),  is  dis 
against    tinguisliable,  because  it  did  not  appear  by  the  plea  therf 
Green,    how  the  defendant's  goods  got  on  the  plaintiff's  land.  I 
this  case,  the  plaintiff  wrongfully  took  the  defendant 
property,  and  put  it  in  his  hum  :  the  entry  was  therefoi 
justifiable. 

Cur,  adv.  vuU. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court 
The  only  question  we  have  to  determine  in  this  case  is, 
whether  the  defendnnts  were  justified,  under  the  evidence, 
in  breaking  open  the  plaintift^s  barn,  as  complained  of  in 
the  first  count  of  the  declaration.  It  is  admitted,  the 
cattle  which  were  the  original  matters  in  dispute  between 
the  parties  were  the  property  of  the  defendant  Grm] 
that  they  had  been  taken  from  him  by  the  plaintiflf,  were 
locked  up  in  the  plaintiff's  barn,  and  that  the  plaintiflf  had 
positively  refused  to  deliver  them  back  to  Green.  Did 
the  question  turn  altogether  upon  the  original  entry  of  the 
defendants  on  the  plaintiff's  land,  but  for  a  recent  case  to 
which  we  shall  presently  allude,  there  might  be  sonik 
doubt  as  to  the  justification  ;  for  there  certainly  was  • 
breach  of  the  peace,  and  the  first  act  of  this  drama  could 
hardly  bo  described  as  quiet  and  peaceable.  That  contest, 
however,  had  completely  terminated  ;  the  plaintiff  had  left 
the  ground,  and  retired  to  his  house  ;  the  defendant  (rrecn, 
the  owner  of  the  cattle,  then  having  no  other  means  of 
recovering  his  cattle,  which  were  locked  up  in  the  plain- 
tiff's barn,  broke  down  a  few  of  the  boards  of  the  barn,  for 
the  purpose  of  releasing  the  cattle,  and  did  this  peaceably 
and  quietly,  using  no  more  force,  and  doing  no  more 
damage  than  was  necessary  under  the  circumstances,  for 
the  recovery  of  his  property ;  nor  was  any  breach  of  the 
peace  caused  by  this  proceeding. 

The  latest  case  on  the  point  is  one  in  the  Common  Pleiit 
June  1861,  that  of  Blades  v.  IliggSy  reported  in  7  Jvltii 


(a)  8  M.  &  W.  488. 


(&)  8  Binff.  186. 
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',  S.  1289  (a),  where  the  true  principle  is  established 
regard  to  goods,  as  it  already  had  been  done  in  regard 
land,  in  Hai'veyv.  Brydges  (b),  that  although  the  owner 
ing  force  to  repossess  himself,  may  be  responsible  to 
e  public,  if  a  breach  of  the  peace  is  committed,  he  is  not 
swerable  to  the  wrongdoer.  Urley  C.  J.,  in  delivering 
dgment,  said:  '*  In  respect  of  land  as  well  as  chattels, 
the  wrong  doers  have  argued  that  they  ought  to  be  allowed 
to  keep  what  they  are  wrongfully  holding,  and  that  the 
owner  cannot  use  force  to  defend  his  property,  but  must 
bring  his  action,  lest  the  peace  should  be  endangered  if 
force  was  justified  ;  but  in  respect  of  land,  that  argument 
has  been  overruled,  in  Harvey  v.  Brydjps"  He  con- 
idesthus:  In  our  opinion,  all  that  is  so  said  of  the 
rija^htof  property  in  land,  applies,  in  principle,  to  the  right 
of  property  in  a  chattel.  If  the  owner  were  compelled  by 
aw,  to  seek  redress  by  action,  for  a  violatiou  of  his  right 
f>f  property,  the  remedy  would  be  often  wori^e  than  the 
nischief,  and  the  law  would  aggravate  the  mischief, 
nstead  of  redressing  it." 

In  this  case,  we  think  the  justification  of  the  trespass 
nplained  of  in  the  first  count  was  fully  made  out,  and 
.t  the  verdict  should  be  entered  for  the  defendants  on 
t  count. 

Rule  accordingly. 


1862. 

Okahaic 
against 
Qbbxx. 


!)  Since  reported  in  10  C,  B.,  N, 
m  of  Loidi,  11 H.  Lords  C.  621. 


713;  13  C.  J5.,  y.  S.  844;  and  in  the 
(6)  14  M.  Is  W,  487. 


REYNOLDS  against  AYRES. 

REPLEVIN  for  a  quantity  of  saw-logs.    Pleas  :  Ist,  2^?evv'''th?^ 

ij  Non  cepit.    2d,  Property  in  the  defendant.    3d,  Sheriff  must 
^  »        r-     ^  'doBomeactto 

enable  him  to 

fit  poflsesfion  of  the  property  to  the  purchaser,  such  as  marking  or  taking  poitesaion 
Bgooda,  or  separating  them  f^om  others :  he  cannot,  by  a  general  sale  of  all  the  debtor's 
I  para  the  Utle  to  property  not  in  his  view,  and  on  which  he  has  made  no  actual  levy, 
itflnga  license  from  the  Crown  to  cut  lumber,  agreed  with  B  that  he  should  go  upon  the 
and  cut,  and  deliver  the  lumber  to  ^  at  a  certain  place;  and  that  on  delivery,  A 
d  pay  bim  20«.  per  M.  for  the  lumber;  and  he  also  agreed  to  furnish  B  with  supplies 
t  uiia  lumber.  Held,  that  until  delivery,  or  some  transfer  by  B  of  the  lumber  cut,  no 
nrty  in  it  vested  in  A, 
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Property  in  John  W.  Weldon,  4th,  Property  in  Jarm 
McPhelim. 

At  the  trial  before  Carter^  C.  J.,  at  the  last  Kenl  cir- 
cuit, it  appeared  that  James  McPhelim  held  a  license  to 
cut  lumber  on  Crown  hinds  in  the  County  of  Kent^  and 
in  the  autumn  of  1857  made  an  agreement  with  one 
Mcintosh,  by  which  the  hitter  was  to  cut  logs  on  the  land 
so  licensed  to  JlcPhelhn,  and  deliver  them  to  him  the 
next  spring  at  the  booms  on  the  Buctouche  river;  aud 
McPhelim  was  tofurnis)\  him  with  supplies  to  get  the  lural)er, 
and  pay  him  20n.  per  thousand  on  delivery.  Mchtodi 
cut  a  quantity  of  logs  on  the  licensed  hind,  and  put  his 
own  mark  upon  them ;  but  they  were  not  driven  down  to 
the  boom  in  the  spring,  nor  was  any  delivery  of  thein 
made  to  yfcPItelim.  In  Jahj,  18oS,  a  fa.  execution 
against  Ja}/ies  McPhelun,  and  Peter  McPhelim,  at  the 
suit  of  John  W,  Weldon  was  delivered  to  the  Slierilf  of 
Kent,  under  which  he  made  a  levy  upon  some  personal 
and  real  property,  lie  advertised  the  personal  property 
for  sale,  infer  alia,  a  qnaiitity  of  spruce  logs,  which  he 
descril)ed,  as  All  the  logs  above  the  bridge,  iii  the  Bij 
"  Puctouche  i-iver."  He  sold  all  McPheVnns  right  aud 
interest  in  feet  of  logs,  more  or  less,  lying  in  Trouf 

brook:  these  were  the  logs  in  question.  The  Sheriff  bad 
never  seen  the  logs  at  the  time  he  advertised  or  sold  them, 
not  having  been  within  eight  or  nine  miles  of  them.  These 
.logs  were  purchased  by  Weldon,  the  execution  creditor! 
under  whom  the  defendant  claimed.  The  plaintiff,  who 
represented  another  judgment  creditor  of  McPhelim,  and 
who  had  also  advanced  money  to  get  him  out  of  gaol,  claimei 
the  logs  under  a  delivery  from  Mcintosh^  by  direction  of 
McPhelim,  in  March,  1859.  There  had  been  no  settlement 
of  accounts  between  McPhelim  and  Mcintosh^  but  McPh0^ 
Urn  claimed  that  Mcintosh  owed  him  a  considerable  6UID 
forsupplies  ;  and  in  November,  1858,  hcassigned  to  the  pWo* 
tiff  all  debts  due  him  (including  McMosh's  debt).  WUle 
McPhelim  was  in  gaol,  and  after  the  sale  of  the  logsbf 
the  Sheriff,  he  gave  Mcintosh  a  receipt  in  full  for  hia 
account,  and  Mcintosh  at  that  time  told  him  that  b 

{McInJtotk 
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\fcIntosh)  could  give  him  a  pair  of  horses,  and  what  he  1862. 

uld  make  out  of  the  Trout  brook  logs.    McPhelim  spoke   

the  logs  as  his  property  on  several  occasions,  and  said  againtt 
I  considered  them  his,  as  he  had  advanced  for  them.  Ayrks. 
The  Chief-Justice  directed  the  jury,  that  the  license  to 
kPhelim  would  not  alone  vest  in  him  any  property  in 
le  logs  cut  by  Mcintosh ;  nor  would  the  agreement  with 
Idntosh  give  McPhelim  any  such  property,  without 
jlivery,  or  some  transfer  b\^  Mcintosh  of  the  property 
hicli  he  had  as  the  maker  of  the  logs.  Neither  did  the 
Jceipt  given  by  McPhelun,  nor  what  took  place  at  that 
me,  vest  the  property  in  McPhelim,  That  if  the  logs 
ere  not  McPhelim's  property  at  the  time  of  the  Sheriff's 
Je,  no  right  in  them  passed  to  Weldon,  and  the  plea  of 
roperty  in  him  was  not  proved ;  and,  in  that  case,  the 
2rdict  should  be  for  the  plaintifl'.  A^erdict  for  thr  plaintitl*. 
h  Hilary/ ievm  last,  D,  jS.  Kerr  obtained  a  rule  uLsi 
ra  new  trial,  on  the  grounds  of  misdirection,  and  that  the 
irdict  was  against  law  and  evidence,  /verr  v.  Connell 
i);  Segee  v.  Perley  {I/);  Sharp  v.  McKeen  (c);  and 
Ttckenridfje  v.  Woolner  (d)  were  cited. 
A,  L.  Palmer  shewed  cause  in  Trlnlti/  term  last.  The 
ins  of  proving  the  pleas  of  property  is  upon  the  defen- 
int.  Graham  \,  Wetmore  (c).  Ail  the  cases  cited  on 
e  other  side  turn  upon  the  ay-reement.  Here,  the 
operty  in  the  logs  was  not  to  [)ass  to  McPhelim  till 
flivery.  Woody.  Bell  (f).  In  /SW/e.?  v.  Perley,  the 
aintiff's  mark  was  on  the  lumber,  and  it  was  pointed 
it  as  his  lumber,  by  the  person  who  cut  it.  In  this  case, 
^clntosh  marked  the  logs  with  his  own  mark.  There  could 
!  no  pretence  of  property  in  2IcP]ielim^  except  through 
e  license.  McPhelim  having  directed  Mcintosh  to  deliver 
e  logs  to  the  plaintiff,  is  estopped  from  denying  that 
^Intosk  owned  them.  2d.  The  Sherirt*'s  sale  passed  no 
t)perty  to  Weldon,  eveij  if  the  logs  were  McPhelim's 
operty  at  the  time  the  execution  issued.  The  Sheriff 
d  never  levied  on  the  logs,  and  could  not  sell  until  he 

(s)  BeH,  B.  188.  (6)  1  Kerr,  439.  (c)  2  Kerr,  624. 

M 8  AUen,  808.  Ce)i  Allen,  373.  (fJbK^B.  T72. 

took 
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1862.    took  possession.    The  fact  of  the  execution  being  in  his 

  hands  only  gave  him  a  lien,  which  he  could  enforce  by 

against    ^^^Y     ^"X  ^""^  before  the  execution  ran  out ;  but  if  he 
Aters.    did  not  levy  before  the  return  of  the  execution,  a  sale 
by  McPhelim  would  be  good.    The  right  of  the  Sheriff  to 
sell  arises  from  the  levy.     Kavanagh  v.  Phelon  (a); 
Playfair  v.  Musgrove  {b). 

D,  /S\  Ketr,  contra,  1st,  There  was  no  evidence  to 
leave  to  the  jury  of  delivery  of  the  lumber  to  the  plaintiff. 
Whether  or  not  there  was  such  delivery  is  a  question  for 
the  jury.  3fcJn(osh  never  had  any  property  in  the  logs; 
they  were  McPhdlnis  from  the  beginning,  as  the  licensee 
of  the  land  on  which  they  were  cut ;  and  this  question, too, 
should  have  been  left  to  the  jury,  rs  in  DesBvisay 
Moo^ief/  (r).  The  license  not  being  assignable  dircctlyi 
could  not  be  assigned  indirectly.  Crane  v.  Ilatchimon  (d). 
If  the  property  in  the  logs  was  not  in  Weldon  under  the 
Sheriffs  sale,  it  was  in  McPhelim.  In  either  case  the 
defendant  was  entitled  to  recover. 

2d.  It  was  not  necessary  for  the  Sheriff  actually  to 
seize  and  mark  each  stick ;  he  swore  to  a  general  levy, 
including  all  the  logs  in  the  County.  The  delivery  of  a 
writ  to  the  Sheriff  has  been  held  to  bind  land.  i)oef. 
Williston  (e).  [Carter,  C.  J.  Can  a  Sheriff  make  i 
levy  of  my  property  anywhere  in  the  County,  and  sell 
it?  In  that  case,  the  first  notice  I  would  receive  of  the 
levy  would  be  from  a  purchaser  claiming  the  property  ii 
his.  Parker,  J.  According  to  your  contention,  a  Sheril 
might  seize  property  in  a  house,  the  outer  door  being 
shut,  and  ho  remaining  outside.]  The  levy  was  sufficienfl 
in  this  case. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court 
The  plaintiff'  having  proved  the  taking  of  the  logs  oat  o 
his  possession,  by  the  defendants,  the  question  arose  asti 
the  proof  of  property,  the  onus  of  which  lay  on  the  defiwi 

(a)  1  Kerr,  479.  (6)  14  M.  <6  W.  239.  (c)  2  AlUh, «. 

id)  8  Kerr,  464,  n.  ih.)  {e)  2  Kerr,  4M. 

dant 
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dants.    The  defendants  only  claimed  property  as  derived  1862. 

from,  or  connected  with,  that  of  Weldon.  We  may  at  once,   

therefore,  proceed  to  consider  whether  any  property  was  ^^a^^^' 
shewn  in  Weldon.    He  claims  property  as  the  vendee  of  aykrs. 
the  Sheriflf  of  Kent^  at  a  sale  made  nnder  a  writ  of  fieri 
^«a«  issued  upon  a  judo:ment  recovered  by  him  in  this 
Court  against  James  McPhelim.     The  main  question  at 
the  trial  was  whether  the  logs  belonged  to  McPhelim  or 
to  one  Mcintosh^  by  whom  they  were  cut  and  yarded  in 
the  woods ;  and  this,  to  say  the  least,  remains  a  doubt- 
ful one.     But,  admitting  ftn*  our  present  purpose,  that 
they  were  the  property  of  McPhelim,  and  bound  by  the 
execution  delivered  to  the  Sheriff  to  be  executed,  and 
liable  to  be  levied  on,  seized,  ami  sold  by  the  Sheriff,  we 
have,  on  full  consideration,  come  to  the  conclusion  that 
the  property  was  not  divested  from  the  defendant  McPhe- 
Km,  by  such  a  sale  as  was  made  in  this  case,  without  the 
Sheriff  doing  any  overt  act  to  seize  or  mark  the  logs,  or 
take  possession  of  them,  or  separate  or  secure  them  in  any 
Way.   It  does  not  appear  that  he  had  ever  gone  to  the 
place  where  they  were  lying,  or  had  it  in  his  power  to 
deliver  any  possession  when  he  made  the  sale.    We  can 
lee  no  reason  or  authority  to  justify  or  enable  a  Sheriff, 
thus  to  pass  the  property  in  chattels,  by  a  general  sale  of 
til  a  defendant's  logs  or  other  goods,  in  his  bailiwick,  or  any 
part  of  his  iMiiliwick,  out  of  his  view  at  the  time,  and  of 
which  he  has  made  no  actual  levy  or  seizure.    If  he  could 
do  80,  it  would  be,  in  fact,  devolving  the  duty  he  ought  him- 
Mlf  to  perform,  on  his  vendee,  discharging  himself  from  the 
mpoDsibility  which  the  law  lays  on  him,  if  property  i& 
tten,  not  belonging  to  the  debtor,  and  giving  to  any  pur- 
chaier  a  sort  of  roving  commission  to  search  for  and  seize 
property  of  the  debtor,  after  the  sale,  which  the  Sheriff 
Aoald  have  seized  and  taken  before  the  sale,  and  upon 
ttaaale  delivered  to  the  purchaser.    If  such  a  practice  as 
Ihia  has  prevailed,  the  sooner  it  is  put  an  end  to  the  bet- 
lir,  as  quite  unwarranted,  and  susceptible  of  great  abuse. 

It  is  olettrlj  now  settled  by  various  cases  that,  though 
Iksptoperty  m'<A«ttels  may  be  bound  by  the  execution, 

BO 
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SO  as  to  prevent  the  defendant  from  defeating  the  exeai 
tion  by  a  sale,  except  in  market  overt,  the  general  properl 
remains  in  the  defendant,  until  actual  sale  by  the  Sherii 
The  Sheriff,  it  is  true,  has  a  special  property,  which  b 
obtains  by  the  seizure.    It  is  his  duty,  on  receiving  i 
fieri  facias^  to  use  his  best  endeavours  to  levy  the  mouej 
upon  the  goods  and  chattels  of  the  defendant,  aud  for  tbat 
purpose  ho  is  to  inquire  after  his  goods,  and  the  plaintiff 
may  inqnire  and  search  if  he  can  find  any,  and  give  notice 
thereof  to  the  Sheriff,  who,  ex  ojficio^  is  to  take  and  sell 
them  {2  Shej).  Abr.  cited  Tom.  L.  Diet,    Fieri  Facias"). 
**  The  effect  of  a  seizure  under  afi.  fa.  is  to  give  the  Sheriff 
**  only  a  special  property  in  the  goods  ;  the  general  property 
*'of  the  owner  is  not  divested."  Morlandv.  Penatl{a)» 
In  Colls  V.   Coutes  (/>),  on  a  question  of  poundage; 
Uoleridfje,  J.,  said  **The  right  of  the  Sheriff  arises  from 
*'his  executing;  there  is  no  execution  where  there  is  no 
*'levy."    The  necessity  of  seizing  and  retaining  posses- 
sion, seems  recognize^]  in  several  cases,  amcmg  others, 
Acklundv.  Paynter  (c);  Blades  w,  Arndale  (d) ;  Munk 
V.  Cass  (e) ;  Heenan  v.  Evans  {f);  Bird  v.  Bass{g)* 
In  Peacock  v.  Purvis  (A),  Dallas,  C.  J.,  says  "  With  respect 
**to  the  execution  on  goods,  the  course  of  the  Sheriff  i« 
'*  clear  and  easy  :  he  seizes,  makes  a  bill  of  sale,  delivers 
"  the  goods  to  the  purchaser,  and  retires  :  and  why  does 
he  deliver  the  goods?  because  he  can  deliver  them,  and 
*'  is,  therefore,  bound  to  do  so."    The  distinction  betweca 
chattels  personal,  which  pass  by  delivery,  and  are,  for 
some  purposes,  vested  in  the  Sheriff  by  the  act  of  seizurOi 
and  chattels  real,  such  as  estates  in  land  for  a  term  of  yeai8» 
which  are  not  so  vested,  but  can  only  pass  by  assignment  in 
writing,  made  by  the  Sheriff  to  the  vendee,  is  pointed  oat 
in  Play  fair  v.  Miisgrove  (i),  following  Doe  v.  Jon^  (/)• 
If  the  Sheriff  could  pass  by  a  general  sweeping  sale,  thi 
chattels  of  a  defendant,  why  could  he  not  pass  them  ii, 
a  house,  the  outer  door  of  which  was  fastened  so  as  tt^ 


(a)  S  B.  <ft  C.  722.  (6)11  A*i?.82S.  (c)8Pr<c«,9ft.  (d)lJC*AnL' 
(c)  9  Do¥)l.  832.        (/)  1  Dtxcl.  N.  S.20i;  ^  S  M.  ^  Or.m. 
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jtual  seizure?  and  if  he  could  do  this,  we  should  1862. 

bund  the  question  so  often  come  up,  as  to  how  or   

might  make  the  seizure.  ^a^in^ 
(poses  of  the  plea  of  property  in  Weldon,  There  Aykrs. 
)  be  dealt  with,  the  plea  of  property  in  James 
I.  We  do  not  think  the  original  agreement 
fcPhelim  and  3fcIntosh^  under  which  the  lumber 
,  would  rest  the  property  in  McPhelim.  No 
p^as  the  intention  of  both  parties,  that  the  lumber 
:imately  go  to  McPhelim  ;  but  the  legal  property 
by  the  mere  terms  of  the  agreement,  vest  in 
vith  respect  to  what  took  place  between  Mcintosh 
ielim,  when  the  latter  was  confined  in  the  gaol  at 
:  that  conversation  could  not  transfer  the  legal 
n  the  lumber,  from  Mcintosh  to  McPhelim,  It 
lothing  more  than  an  arrangement  for  Mcintosh 
of  the  lumber  for  the  benefit  of  McPhelim.  After 
itosh,  by  the  direction  of  McPhelim ^  transfers  the 
the  plaintiff.  Under  this  evidence,  we  think 
lants  failed  to  prove  any  of  the  pleas  of  property, 
•diet,  therefore,  is  right;  and  this  rule  must  be 
1. 

Rule  discharged  (a). 

i  y,  I)icken»on,2L.  li.,  C.  P.  252,  where  the  Sheriff's  officer 
efendant's  premises  with  Aji.fa.  for  the  purpose  of  levying,  and 
warrant,  and  demanded  the  debt  and  coaUj  and  hib  poundage; 
lat  this  did  not  amount  to  a  levy,  so  as  to  entitle  the  ISheriff  to 

should  make  a  seizure;  but  what  will,  or  rather,  what  will  not, 
leizure,  is  not  very  easy  to  define.  In  BUides  v.  Arundale^  cited 
was  an  actual  seizure;  but  it  was  held,  that  by  quitting  the 
ring  no  person  in  charge  of  thr  goods,  the  seizure  was  abandoned. 
V.  Padioiek,  6  L.  R,  Ex.  203,  the  question  was,  whether  there 
actual  ieizure  of  goods  within  the  statute  19  &  20  VicL  c,  97. 
n  debtor  was  possessed  of  a  mansion  house  and  grounds,  and 
1  about  a  mile  distant  from  the  mansion  house,  but  connected 
forming  one  block  of  land.  The  writ  was  executed  at  the 
se,  the  officer  Informing  the  person  in  charge  there,  that  all  the 
ef tate  were  seized ;  and  a  man  was  left  in  possession.  No  act 
IS  done  at  the  farm  house, — the  officer  intending  what  he  had 
teizare  of  the  whole;  and  it  was  held  that  it  was  so,  — that  the 
M  and  farm  being  one  estate,  what  was  done  by  the  officer  in 
(Aided  over  the  whole.  In  Tht  Centtal  Bmnk  t.  MeKean  {Bout* 
^  held  th«t  Ml  tctual  levy  was  not  neceaeary  to  entiUe  the  Sbe- 
hf^:  but  there  the  defendant  had  given  the  SheritT  m  written 

aoknowMgiAe^ 
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lgg2.  acknowledgment  that  a  levy  had  been  made  on  bis  propertj  under  the 

  cution :   See  also  Hamilton  v.  Bryaon,  1  Han,  618. 

Sbtnolds  '^^  ^  property  pa«Hing  under  an  af^reement  to  cut  lonber  —  See  Gibi 

against  ^cKean  3  Pug».  299;  JSprague  v.  King  {East.  T.  18T7)  ^  Pugs.  Tke 

ATKR8  Brunsioick  Bathoay  Co.  v.  McLeody  1 6t<<.  —  Rrporter. 


McGIVERN  against  STYMEST. 
The  chars^s      (7.  ]|r  \Y^eldony  oil  a  former  day,  moved  for  a  review 

of  a  solicitor  ' 

attending;  the  taxation  of  costs  ill  this  cause,  contendiiior  that  the  chan 

execution  of  a   ^   ,       ,  .  -  i.  . 

commihHion  to  ot  the  plaintifF  s  attorney,  lor  attcndmg  the  execution  ol 

examine  wit*  •    •  •  __ 

neBHcs in  js:n(7- commission  to  examine  witnesses  in  England^  and  i 

wciM-nsesof^  expenses  of  tjiking  evidence  de  bene  esse^  and  the  chai 

evidence  rfe  attendance  on  the  Judge,  should  not  hi 

^rprovince  been  allowed. 

(which  wa8  Tho7nson,  contra.  The  examination  of  a  witness  deh 
not  usfd  on 

the  trial)  esse  stands  on  the  same  footing  as  a  witness  who  has  b( 

are  not  tax-  •     j     i  • 

ableascoHts  subpoenaed,  and  not  examined;  his  expenses  are  alwi 

"under"he'  allowed.    The  Act  5  William  IV.  c.  34  declares  t 

fecH "one thin- the  expenses  of  the  commission  shall  be  costs  in  thecau 

tSL^Wat-LN.  Parker,  M.  R.    Does  not  that  Act  throw  the  oi 

upon  adjudge  other  party,  of  shewing  that  the  expenses  are  i 

necessary  ?] 

C.  W.  >FeZc?on  in  reply.  The  amount  objected  to,  is  l 
attorney's  charges.  [Carter,  C.  J.  Can  it  bo  said  tl 
these  costs  are  not  incideutiil  to,  or  part  of,  the  pn>oei 
ings  on  the  commission?]  The  word  expenses"  is  i 
in  the  Act;  it  is  only  ''costs.**  It  is  the  Judge's  on 
which  uses  the  word  expenses.  The  ordinaiice  oi 
allows  one  shilling  for  attending  a  Judge. 

Cur.  adv.  mitt. 

Carter,  C.  J.,  now  delivered  the  judgment  of  tiie  Con 
We  are  ot  opinion  that  there  must  be  a  review  of  the  ti 
ation  of  costs  in  this  case,  in  order  that  the  Clerk  n 
deduct  the  amount  of  the  bill  of  the  plaintiflTs  aolicitor 
the  execution  of  the  commission  at  th^  Ide  cf  Wi^. 
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The  whole  amount,  £43  125.  9d.  sterling,  with  the  1862. 
exception  of  two  or  three  incoiisidenible  items,  iis  to 
wen  there  might  be  some  doubt,  is  composed  ot  charges  against 
not  admissible  as  taxed  costs  between  party  and  party,  Stymest. 
on  the  principle  which  governs  the  taxation  of  costs  in  this 
Province.  As  the  principle  on  which  this  bill  received 
the  sanction  of  the  commissioner  was  erroneous,  we  can 
hardly  go  into  an  examination  of  the  small  items 
alluded  to.  We  are  of  opinion ,  also,  that  the  charge  of  taking 
the  deposition  of  a  witness  de  hene  esse,  which  has  not  been 
used  at  the  trial,  ought  not  to  be  allowed.  The  party 
takes  it  for  his  own  convenience  ;  and  it  is  often,  no  doubts 
a  proper  and  necessary  precaution  ;  and  where  used,  the 
expense  is  allowed ;  but  we  are  not  aware  of  the  charges 
of  a  deposition  not  used  ever  having  received  the  sanction 
of  the  Court;  neither  can  it  bo  usc^d,  and  certainly  not 
charged  for,  however  important,  where  the  witness  is  in 
the  Province,  and  able  to  attend.  If  this  charge  were 
allowed,  we  do  not  sec  how  the  <fxpense  of  taking  evi- 
dence abroad,  under  a  commission,  could  be  rejected, 
though  the  party,  after  ascertaining  that  the  evidence  was 
unfavorable,  or  that  he  could  do  without  it,  might  not  choose 
to  put  it  in.  We  do  not  think  the  charge  for  testimony  of 
fliis sort  stands  exactly  on  the  same  footing  as  that  of  a  wit- 
Bess  subpcenaed,  and  attending  at  the  trial,  and  not  ex- 
•mlned,  where  there  was  good  reason  for  subpaMiaing  him, 
•nd  yet  for  not  calling  him  at  the  trial.  Being  in  Court,  the 
other  party  may  often,  if  he  see  fit,  call  and  examine  him  ;  » 
fcot  in  the  case  of  deposition  taken  under  a  Judge  s  order, 
or  commission,  even  if  the  other  party  were  entitled  to 
Ose  them  as  part  of  his  evidence,  the  mode  in  which 
oxamioation  and  cross-examination  take  place,  would  not 
le  the  same  as  that  of  a  witness  on  the  stand.  The  Clerk, 
therefore,  we  think,  on  his  review  of  taxation,  nmst  disallow 
tte  charge  objected  to  in  this  case,  for  the  deposition  of  the 
""Witness. 

■  It  is  with  much  reluctance  we  are  compelled  also  to 
Inllow  the  charge  of  3«.  4cZ. ;  for  if  this  was  an  ordinary 
^teodinoe  on  a  Judge,  where  no  argument  is  requisite, 
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1862.  the  compensation  is  a  very  small  one,  for  a  very  necessaiy 
tfcQivKRN  ^®  allowed  to  the  attorney,  under  the  Act  of 

against    Assembly,  in  cases  of  review  of  Justices' judgments,  and 
STTMKflT.  has  usually  been  made  without  objection.     But  as  WB 
are  called  on  to  pronounce  upon  it,  we  must  be  bound  bjr 
the  ordinance,  which  allows  only  one  shilling  for  this 
service . 

The  motion  for  review  of  taxation  is,  for  these  reaaona, 
allowed. 


BENNETT  agaiiist  JONES. 

Thetesti-        A  SSUMPSIT  for  the  board  of  the  defendant's  wife, 

witnLs,  since  jLJl  ^^ied  before  Carter,  C.  J.,  at  the  last  Westmorlani 
deceased,  . 
ffivenona  Circuit. 

wSe^the  The  defendant's  wife  left  him  on  account  of  alleged 
^ejMirties,  cruelty,  and  in  1855  went  to  board  with  the  plaintiff,  who, 
evidence  from     a  former  action  {Ante,  vol.  4,^.  397),  recovered  jo^ 

Uie  Judge's  mont  for  the  board  of  the  wife  up  to  February  2d,  1857. 
notes,  though      .  ,         ,     ,  ^     .       ,       ,  . 

the  suits  are  This  action  was  brought  to  recover  for  her  board  sabw- 

▼idedTSie      quent  to  that  date  ;  and  the  wife  having  died  in  the  win- 

?Mue^*in  each,  ter  of  1860,  the  plaintiff's  counsel  was  allowed  at  the  triil» 

i3iT"the*sMtte     g'^®      evidence  the  Judge's  notes  of  her  evidence  it 

the  former  trial.    A  verdict  having  been  found  for  the 

plaintiff; 

A,  Palmer  obtained  a  rule  nm  for  a  new  truJi 
on  the  ground  of  the  improper  admission  of  tfali 
evidence. 

Smithy  Attorney-General,  shewed  cause  in  Easter  UStB 
last;  and  contended,  that  what  a  witness,  who  had  siaei 
died,  had  sworn  on  a  former  trial  between  the  same  p«^ 
ties,  might  be  read  from  the  Judge's  notes,  though  itn* 
a  different  suit.  Mayor  of  Doncaster  v.  Day  (a);  D^' 
V.  Ross  (6).     [Ritchie,  J.,  cited  Wright  v.  Doe. 

(a)  3  Taunt.  262.  (6)  7  If.  4  IT.  Utt. 
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ikam  (a).]  The  evidence  was  also  admissible  under 
J  Act  21  Vicl.  c.  3,  §  6. 

A.  L.  Palmer^  contra y  contended  that  the  Statute  per- 
tted  the  Judge's  notes  to  be  read  in  evidence,  only  in 
ses  where  the  same  issue  was  for  trial  in  both  suits.  It 
)Qld  he  singular  if  the  Statute  did  not  carry  the  case  as 
r  as  the  common  law.  Doe.  v.  Murray  (6).  1  Stark. 
p.  (4th  Ed.)  408. 

Cur.  adv.  vull. 


1862, 

Bennett 
against 
Jones. 


Parker,  J.,  now  delivered  the  judgment  of  himself, 
i^njiOT  and  Ritchie,  J.  J.,  who  were  of  opinion  that 
leevidence  from  the  Judge's  notes  was  properly  admitted. 
Carter,  C.  J.,  said,  that  though  he  did  not  exactly 
issent  from  the  judgment  of  the  majority  of  the  Court, 
3  agreed  to  it  with  great  hesitation. 

Rule  discharged  (c). 

(a)  1  AUen,  21G.  {h)lA,^E,  313. 

le)  In  DomviUe  t.  Ferguton  (4  Puga,  40),  it  wai  held  bj  Allerif  C.  J. 
feUon  and  Fish&t,  J.  J.  dissenting),  that  the  tesUmony  of  a  witness  on  a 
nasr  trial,  relating  to  the  same  subject,  and  involving,  substantially,  the 
Bs  question,  might  be  given  in  evidence,  where  the  witness  was  too  ill  to 
t  exaained,  though  the  parties  were  not  identical ;  the  defendant  in  the 
esse,  however,  claiming  under  the  defendant  in  the  second  case.  Bennett 
•Jmu  was  not  referred  to  in  that  case.  —  Bkporter. 


STREET  against  WALSH  and  Another. 

A  SSITMPSIT  on  a  promissory  note  for  £100,  made  by  a  promiwory 

Cl  Henry  Wahh  and  John  Walsh,  in  favor  of  StephenZ"^ pe^nJ, 

KimKm,  payable  twelve  months  after  date,  and  by  him  in-j^PPf^®^®"* 

oned  by  the  plaintiff;  tried  before  Parker,  J.  at  the  last ^j^^^®^^^^^ 

l^adotte  circuit.  The  note  was  signed  by  Henry  Walsh,  at 

mfyoH  in  the  State  of  Maine,  and  then  sent  to  this  Province  delivered  to 
i  the  payee,  by 

L  the  agent  of 

■fte  makers,  in  its  altered  state;  the  other  maker,  being  called  as  a  witness,  could  not 
■jMt  the  note  had  been  altered  since  he  signed  it:  Held  sufficient  for  the  jury  to  infer 
■pike  altmttoa  wit  made  before  the  note  was  signed. 
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1862.     to  one  W/i{(tak^7%  for  the  purpose  of  getting  the  signat 
  of  Jo/m  Wcdsh,  the  other  maker.    After  John  Wahhl 

against  signed,  the  note  was  delivered  to  Munson,  by  Bums, 
Walsh,  agent  of  Henri/  Walsh,  When  the  note  was  produm 
the  trial,  it  appeared  that  the  date  had  been  altered  ft 
1st  January  to  2d  January.  Munson  swore  that  it  ^ 
in  the  same  state  as  when  Burm  delivered  it  to  him,  \ 
defendants  counsel  moved  for  a  nonsuit,  on  the  groi 
that  the  plaintiff  had  not  proved  that  the  alteration 
the  date  of  the  note  had  been  made  before  it  was  sign 
The  learned  Judge  refused  to  m^nsuit,  but  olTered  to  lei 
the  question  of  the  alteration  to  the  Jury,  which  the  defe 
ants*  counsel  declined.  The  defendants  then  called  Ji 
Walsh  as  a  witness.  Ho  stated  that  he  was  unable 
write,  or  read  writing,  beyond  his  own  name ;  and 
could  not  say  wliether  there  had  been  any  alteration 
the  date  of  the  note  or  not,  since  ho  signed  it.  A  verd 
having  been  found  for  the  phiintifT,  with  leave  to  1 
defendants  to  move  to  enter  a  nonsuit,  a  rule  nisi  for  tl 
purpose  was  obtained  in  Jlllary  term  last. 

J,  /I.  Street y  Q.  C,  shewed  cause  in  Easter  term  la 
Burns'  evidence  went  to  prove  that  the  alteration  was  mt 
before  the  note  came  into  the  hands  of  the  payee ;  a 
whether  it  was  so  made  or  not,  was  a  question  for  t 
jury.  The  liabilities  of  the  parties  in  this  case  did  i 
attach  until  after  the  note  became  negotiable,  so  the  cf 
iff  Iinif/ht  V.  Clements  («),  does  not  apply.  Analterati 
made  before  the  liabilities  of  the  parties  attached,  won 
not  vitiate  the  note,  llamelin w  Bruck  (i) ;  Brxdl 
Picard  (c) ;  Wright  v.  Inshaw  (d),  2  Stark  Ei\  31 
An  alteration  in  an  immaterial  point  does  not  vitiate  1 
note.  If  there  was  an  alteration,  it  was  the  defendan 
duty  to  prove  it,  and  they  failed  in  doing  so.  At 
events,  it  was  a  question  for  the  jury  whether  it  was  alter 
before  or  after  Henry  Walsh  signed  it.  Taylor  v.  3fo* 
(e) ;  Sanderson  Y.  Symonds  (/).  [Ritchie,  J.  referred 
JLauionv.  Millidge  (i^).] 

(a)  8  Ad.  &  EL  216.  (6)  9  Q.  B.  306.  (c)  By.  &  M.  37.  (d)  1  Dowl.  N. 
(e)  6  C.  ^  P.  273.         (/)  1  J5.  ^  2?.  428.         (^)  2  Aerr,  680. 

WatU 
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WaUerSy  Solicitor-Geueral,  contra.    The  alteration  was  1862. 

apparent  on  the  face  of  the  note,  and  therefore,  it  was  the   

plaiatiiT's  duty  to  shew  when  it  was  made ;  failing  to  do  against 
«o,  he  should  have  been  nonsuited.  Bt/les  on  Billa  (8th  Walsu. 
EL)  304  ;  Clifford  \.  Parker  (b).  The  alteration  was  ma- 
terial, because  it  changed  the  time  when  the  note  fell  due. 
Whiltaker  should  have  been  called  to  prove  that  the 
alteration  was  made  before  John  Walsh  signed  it. 

Cur,  adv.  vull. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  a  joint  note  made  by  the  two 
•defendants,  for  £100,  payable  in  twelve  months  after  date, 
infiivor  of  S'cphen  Mtinson  or  order,  and  indorsed  to  the 
plaiutills.  It  may  be  admitted  that  the  note,  when  pro- 
duced at  the  trial,  had  an  alteration  nianifi^ston  its  face,  — 
the  date  having  been  altered  from  the  1st  JnJt/,  IH^^O, 
to  2d  July^  18(j0,  —  and  further  that  such  alteration,  unex- 
plained, would  render  the  note  invalid  against  the  maker.-^, 
even  in  the  hands  of  an  innocent  holder. 

hi  such  case,  it  is  incumbent  on  the  holder,  either  to 
shew  distinctly  that  the  alteration  was  made  before  the 
J)ote  was  signed  ;  or,  if  made  afterwards,  that  it  was  made 
with  the  consent  of  the  party  to  be  made  liable;  or  if  he 
cannot  go  so  far  as  this,  he  must  sIkmv  circumstances 
which  will  satisfy  a  jury  that  the  alteration  was  so  made. 
As  regards  the  defendant,  Henry  Walsh,  such  proof  was 
topic,  as  it  was  shewn  that  the  note  was  delivered  to  the 
payee,  by  an  agent  oi  Uenry  WaUh,  in  precisely  the  same 
«tate  in  which  it  appeared  at  the  trial.  As  regards  the 
other  defendant,  John  Walsh,  although  the  proof  given 
by  the  plaintiffs  in  their  own  case,  might  not  have  been 
efficient,  we  think  that  deficiency  was  supplied  by  the 
evidence  of  Joh7i  Wahh  himself,  who  was  called  as  a 
'fitness  for  the  defendants.  Although  he  said  he  could 
laot  write,  or  read  writing,  beyond  his  own  name,  it  may 
[4e  presumed  that  before  ho  signed  the  note,  he  made  him- 
«lf  acquainted  with  its  contents,  or,  at  any  rate,  that  he 

(a)  %M,<Jb  G.909 

knew 
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1862.    knew  what  note  he  intended  to  sign.    If  he  (one  < 
g^^^^^    parties  to  the  note)  cannot  say  that  any  alteratio 
cffaintt    heen  made  since  it  was  signed,  or  that  the  note  pro 
Walsh,    at  the  trial  is  different  from  that  which  he  did  sij 
intended  to  sign,  and  it  is  shewn  to  be  exactly  in  the 
in  which  it  was  when  delivered  to  the  payee,  the  e 
inference  would  seem  te  be,  that  it  is  in  the  same  st 
which  it  was  when  signed  by  John  WaUh.    At  all  e 
the  most  that  the  defendants  could  have  asked,  ^ 
have  been  that  this  question  should  have  been  subr 
to  the  jury.    This  was  offered  by  the  learned  Judg 
declined  by  the  defendants'  counsel.    We  are  clea 
opinion,  there  could  have  been  no  nonsuit  on  suci 
dence,  and  this  rule  must  be  discharged. 

Rule  discharged  ( 

(a)  If,  by  an  alteration,  the  instrument  would  operate  different 
the  original  instrument,  the  maker  will  be  discharged  trom  liability,  v 
the  alteration  is  to  his  prejudice  or  not.  Gardner  v.  fValah^  b  E.  A 
and  see  Hirschman  v.  Budd,  L.  i?.,  8  Exch.  171. 

The  addition  by  the  payee,  of  the  words  **  on  demand,'*  to  a  not« 
expressed  no  time  for  payment,  was  lield  to  be  an  immaterial  alti 
Aldons  V.  Cornwall,  L.  /?.,  3  Q.  B.  673.  —  Ukportkr. 


Dob  on  the  Demise  of  PALMER  against  RO 


The  state-     XjlJECTMENT,  tried  before  Carter,  C.  J.,  at  th 
^^laintiff,  in  a  JjJ  Albert  circuit.    The  lessor  of  the  plaintiff  eli 
under  oath?^' the  land  in  question,  under  a  deed  from  Charles  R( 
against^him,        Malcolm  Eoss;  and  in  support  of  his  title,  put  i 
{j^y^'^^^^Meuce  a  bill  in  Equity,  under  oath,  filed  by  the  pi 
defendant,  in  January,  1855,  in  a  suit  brought  bj 
against  liobison  and  Boss,  and  also  the  answer  and  d 
in  that  suit.     The  bill  stated  that  the  now  defe 
entered  on  the  land  in  question,  with  Malcolm  Rosi 
by  his  permission,  under  a  deed  from  the  administi 
of  one  Tate  Taylor,  to  Robison  and  Ross,  which  dee 

defe 
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kfeudant  claimed,  in  the  Equity  suit,  was  made  partly  iu  1862. 
trust  for  him,  but  which  he  failed  to  establish.    A  verdict 
ktving  been  found  for  the  plaintiff;  Palmsr' 
Smithy  Attorney-General,  obtained  a  rule  nisi  for  a  *j[o8s** 
new.  trial,  on  the  ground  of  the  improper  admission  of 
tiiis  evidence. 

-4.  i.  Palmer  shewed  cause  in  Easter  term  last.  A 
^position  in  Equity  is  evidence  as  an  admission  against 
tiie  party  making  it;  and  for  the  same  reason,  a  sworn 
bill  in  Equity  is  evidence  against  the  plaintiff  in  that  suit. 
The  bill  admitted  the  legal  title  to  be  in  Robison  and 
Jtm^  aud  that  the  present  defendant  entered  under  them  : 
he  is,  therefore,  estopped  from  denying  the  title  of  the 
lessor  of  the  plaintiff,  who  claims  under  them.  Doe  v. 
Little  {a);  Doe  v.  Burton  {b);  Claridgew.  MacKenzie 
(c).  Even  if  the  defendant  had  established  that  Robison 
9iniRoss  held  the  land  in  trust  for  him,  such  equitable 
title  could  not  be  set  up  against  the  legal  title  of  the 
plaintiff.  It  is  immaterial  whether  the  answer  and  decree 
in  the  Equity  suit  were  admissible  or  not:  the  admission 
of  the  plaintiff's  title  was  in  the  bill. 

Smithy  Attorney-General,  contra.  The  bill  in  Equity 
only  admitted  that  the  defendant  went  into  possession 
with  the  concurrence  of,  not  under  Robison.  But  it  is  not 
evidence  in  any  case  of  the  facts  stated  in  it.  1  Stark.  Ev. 
439;  Pennell  v.  Meyer  (ri).  The  defendant  had  been  in 
possession  more  than  twenty  years,  and  was  holding 
•dversely  to  every  one :  he  was  not  estopped  by  the 
•dmission  in  the  bill.    Doe  v.  Brown  (e). 

Cur.  adv.  vult. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Iheonly  real  question  in  this  case  is,  whether  the  bill  in 
Jquity,  filed  by  the  now  defendant  in  January ^  1855, 
Igftinst  Malcolm  Ross  and  Charles  Robison^  under  whom 
^  lessor  of  plaintiff  derives  title,  was  properly  admitted 
&  evidence  ;  for  if  it  was,  the  plaintiff  was  clearly  entitled 

I      (0)  3  AUm,  668.        (&)  16  Q.  B.  807.        (c)  4  If.  &  148. 
1  {d)  tM.A  Bob.  98.    {$)  7  Ad.  &  E.  447. 
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against 
Ross. 


to  recover.  The  other  proceedings  in  the  Equity  suit 
were  not  material  to  the  phiiutiff's  case,  but  their  recep- 
tion dependent  on  that  of  the  bill.  If  the  bill  be  evideuw 
of  admission  of  the  facts  therein  stated,  it  is  wholly  unaa- 
swered,  and  conclii5>ivc,  in  the  present  case,  not  as  •estab- 
lishing a  good  title  in  the  lessor  of  plaintiff,  against  all  the 
world,  but  as  shewing  that  the  defendant  could  not  set  up 
his  bare  possession,  which  he  had  acquired,  not  hy  any 
legal  right,  nor  as  a  disseisor,  but  by  entry  with  Mai 
colm  Hoss,  by  his  permissi(jn,  under  the  deed  of  bargaii 
and  sale,  given  by  Jimes  Wallace  and  others,  adminis- 
trators of  one  Tate  Tai/lo)\  to  the  before-named  Charles 
Ttobhon  and  Malcolrii  Ross;  which  very  deed,  in  his  bill  ic 
Equity,  the  defendant  set  up  as  that  under  which  a  legal 
title  to  the  land  in  question  was  derived  to  Charh<  RM- 
aoii  and  Malcolht  Jioss,  ])ut  as  he  sought  to  make  out  ia 
Equity,  was  to  he  i)artly  in  trust  for  him.  Failing,  how- 
ever, in  his  suit  in  K(£uity,  he  seeks  now  to  impuiru  the 
title  under  which  alone  any  possession  was  obtained  hyhim. 

For  a  l())ig  period,  it  would  appear  that  in  Enyla 'id  Xii^ 
bill  in  C'h  ineery,  though  not  upon  oath,  was  admitted 
against  the  complainant,  on  the  ground  that  the  allega- 
tions of  every  man's  bill  shall  be  supposed  to  1)0  true. 
The  rule  is  so  laid  down  in  Lord  Chief  B:iron  Gilhfrti 
work  on  Evidence,  even  as  late  as  the  4th  edition  in  H'^i 
and  was  so  d«»cided  in  >SV/o?6' v.  Phillq)^  (a)  in  1664,  butu 
excluded  by  Lord  lu  nyon  in  1796  in  Doev,  Syhourn 
followed  by  the  Banbury  Peerage  ease  in  l^'OO,  (2  Seh 
P.  714)  :  and  the  exclusion  is  held  to,  up  to  the  pres* 
ent  day.  lioileau  v.  Ratlin  (c),  where  the  point  is  fuHj 
discussed,  and  the  reason  given  for  the  exclusion,  thJl 
the  bill,  together  with  statements  of  facts,  usually  ate 
contiiins  allegations  made  with  no  other  object  than  t« 
obtain  a  discovery  on  the  oath  of  the  defendant ;  and  as  i^ 
truly,  though  rather  irreverently  observed,  allegations  i 
a  bill  are  often  the  flourishes  of  counsel,  of  which 
plaintiff  knows  nothing.    But  all  the  authorities  she 


(a)  1  Sid.  221.  ih)  7  T.  R.  2.  (c)  2  Exch.  665. 
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that  the  answer  in  Chancery  was  evidence  against  the  1862. 

defendant,  because  it  was  upon  oath.    Lord  Chief  Baron   

Gilbert  said,  "  The  answer  still  carries  higher  weight  of  pro-  palmer 

*'bability  along  with  it,  because  this  is  delivered  in  upon  against 

"oath,  and,  therefore,  over  and  above  the  single  confession, 

**  it  has  an  authority  from  the  sanction  of  an  oath."  Gilb.  JEv, 

50.  Mr.  Phillips  (1  Ph.  Ev,  341)  gives  the  same  reason 

for  the  exclusion  of  the  bill  and  admission  of  the  answer. 

^*It  is  notorious"  he  observes,  *' that  many  of  the  facts  stated 

*'in  the  bill,  are  the  mere  suggestions  of  counsel,  made 

**for  the  purpose  of  extorting  an  answer  from  the  defend- 

"ant.    The  bills  are  not  sworn  to.    The  practice  of  Chan- 

"cery  did  not  require  it,  and  perhaps  did  not  deem  it 

"  expedient,  while  answers  were  held  to  be  confessions  on 

"oath,  and  therefore  strong  evidence  against  the  party 

"who  makes  them." 

The  maxim  "  cessante  ratione  cessat  etiam  lex,''  is  now 
made  applicable.  When  our  Legislature  saw  fit  to  abolish 
the  Court  of  Chancery,  and  establish  a  reformed  pr.ictice 
for  equitiible  proceedings  in  the  Supreme  Court,  an  essen- 
tial part  of  which  is  that  the  hill,  if  filed  l)y  the  plaintilf, 
ahall  be  sworn  to  by  him  (as  we  find  way  done  in  the 
present  case)  ;  we  think  it  necessarily  followed,  that  the 
bill  80  filed  and  sworn  to  by  the  plaintiff,  is  evidence  of 
&ct3  therein  stated,  as  admissions  made  hy  the  plaintiff 
under  the  solemnity  of  an  oath.  The  relevancy  of  the 
admissions  made  in  the  bill  of  the  defendant  cannot  be 
questioned  in  the  present  case.  The  lessor  of  the  plaintiff* 
claims  as  the  assignee  of  Charles  Robison  and  Malcolm 
fiow,  in  whom  the  defendant  has  admitted  the  legal 
seisin  was  vested  when  he  first  entered  on  the  land.  He 
does  not  shew  that  the  right  of  entry  consequent  on  such 
•eisin  has  been  legally  divested,  nor  is  there  any  such 
evidence  of  a  disseisin  to  prevent  the  operation  of 
the  conveyance  to  the  lessor  of  the  plaintiff.    The  original 

t  ^try  of  the  defendant  was  not  tortious  but  permissive. 

f   For  these  reasons  we  think  the  verdict  must  stand, 

i  ttd  the  rule  be  discharged. 
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BAXTER  against  JOHNSTON  and  Another. 

tor^*?S>  T>  EPLEVIN  for  hay  and  grass.  Pleas  :  Ist.  That  the 
fcndant%ad.XX  defendants,  together  with  the  plaintiff,  and  other 
in  tSe^lwid^  persons  (naming  them),  were  seized  in  fee,  as  tenants  in 

on  which  the  common  of  the  land  on  which  the  sfrass  was  cut ;  where- 
grasB  was  cut,  o  ' 

thepiiinUff  fore,  the  defendants  cut,  and  took  away  the  srass,  &c. 
may  set  up  in        '  .  , 

answer  to  the  2d.  That  the  grass,  at  the  time  when,  &c. ,  was  the  property 

standing      of  the  defendants,  and  certain  other  person  s  named  (in- 

^venby^he  eluding  John  Drummond)  as  tenants  in  common,  and  not 

whom  the^del^ the  property  of  the  plaintiff.    3d.  That  the  grass,  at  the 

tiUef^«c?.^7 when,  &c.,  was  the  property  of  the  defendants,  to- 

^^^^^^^^^•'^^^gether  with  the  plaintiff,  and  certain  other  pei*sons  named, 

112,  does  not  as  tenants  in  common. 

apply  to  such  , .      .  .  .        .      i  i 

a  case.  Replication  traversing  the  allegations  m  the  first  plen? 

mortgagor  is  and  stating  that  thc  freehold  was  in  the  plaintiff.    To  the 

an(fSbrmort- second  plea,  that  the  grass  was  the  sole  property  of  the 

gi^^n  any  "^'^  p'jiintiff^  and  not  the  property  of  the  defendants  and  others, 

te^nUon totake     alleged  ;  and  to  the  third  plea,  a  similar  replication,  that  i 

^rofite^of  the       g^'^ss  was  the  sole  property  of  the  plaintiff. 

&nd, grass  ^      At  the  trial  before  Ritchie,  J.,  at  the  last  circuit,  j 

the  land  will  it  appeared,  that  the  hay  and  grass  in  question,  were  cut  | 

beiongtoihe  upon  land,  of  which  one  James  Drummond  died  seized  ] 

withthe^    in  1826,  leaving  eight  children  ;  viz.,  two  sons,  John^xA  \ 

mortg^^l.     William  Drummond,  and  six  daughters,  one  of  whom  \ 

I^^P^P^j  *°  married  a  man  named  Johnston,  and  had  since  died.  The  ; 
replevin  for  ,  ' 

the  grass,      defendants  were  her  children,  and  claimed  as  her  hein. 
where  the  de- 

fMidant  plead- The  widow  of  James  Drummond  continued  to  live  on  the 

ini^ki'hira-  property,  until  her  death  in  1857;  her  sons,  John  and 

p1ainti^,a8^    William,  living  with  her.    John,  after  his  mother's  death, 

wSnmon"  on  conveyed  all  his  right  in  the  property  to  the  plaintiff, 
which  the 
plaintiff  took 

issue,  an  outstanding  mortgage  of  the  land  on  which  the  grass  was  cat,  is  not  BTailable  ^ 
disproye  the  plea. 

Where,  in  replevin,  the  defendant  was  entitled  to  a  verdict,  on  the  merits,  on  one  of  ^ 
issues,  but  the  jury  found  for  him  on  an  issue  which  should  have  been  found  for  the  pUiaw 
the  Court  refused  a  new  trial,  giving  the  plaintiff  leave  to  amend  the  verdict,  by  entcrinf  I' 
on  the  issue,  on  which  it  should  have  been  found  for  the  defendant. 

Jame^ 
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James  Dnimmondy  the  grandfather  of  the  defendants,  1862. 
Aortly  before  hia  death,  mortgaged  the  property  in  fee,  ^^.^ 
to  James  Hendricks.  againwt 

The  plaintiff,  in  answer  to  the  defendants  case,  claimed  JoHNSToif. 
to  8et  up  the  outstanding  mortgage  to  Hendricks;  but  the 
learned  Judge  refused  to  allow  it,  considering  that  the 
case  came  within  the  provision  of  the  Rev.  Stat.  c.  112,  § 
17;  and  a  verdict  was  found  for  the  defendants,  on#the 
second  plea,  for  £12  damages. 

In  Hilary  term  last,  A.  R.  Wetmore  obtained  a  rule 
fM  for  a  new  trial,  on  the  ground  of  misdirection  and 
tiiat  the  verdict  was  against  evidence. 

8.  R.  Thomson  shewed  cause  in  Easier  term  last. 
1.  Where  there  are  pleas  sufficient  to  cover  this  finding 
of  the  jury,  the  Court  will  mould  the  verdict,  and  apply  it 
to  the  plea  upon  which  the  jury  should  have  found.  The 
plea  is  true  as  far  as  it  goes,  and  was  proved.  If  the  de- 
fendants proved  that  the  persons  stated  in  the  plea  were 
tenants  in  common  of  the  property,  that  was  sufficient, 
though  there  might  bo  others.  2.  The  learned  Judge 
was  right  in  not  allowing  the  outstanding  mortgage  to  be 
aet  up.  The  case  fulls  within  1  Rev.  8(at.  c.  112,  §  17. 
The  plaintiff  in  an  action  of  replevin,  must  be  regarded 
as  virtually  the  defendant,  as  far  as  the  right  to  the 
property  is  concerned,  and,  therefore,  is  within  the  mean- 
iagof  the  Act.  The  Court  will  construe  the  Act,  according 
to  the  spirit,  and  not  according  to  the  strict  letter ;  as  was 
done  in  the  case  of  Earle  v.  DeVeber  (a).  [Ritchie,  J. 
The  word defendant "  would  have  to  be  read  '*  party," 
to  make  out  the  construction  you  contend  for.  Practic- 
ally, tiie  defendant  in  replevin  is  the  plaintiff,  and  I  thought 
the  Act  might  be  read  "  no  party  in  the  position  of  defcnd- 
•fit."  Parker,  J.  There  are  cases  where  you  must  give 
the  enlarged  construction  ;  for  instance,  the  Act  authoriz- 
ifig  land  to  be  sold  by  the  Sheriff,  uses  the  word  defend- 
|tQt;  but  the  plaintiff's  lands  would  be  liable  to  be  taken 
yst  the  costs.]  And  the  language  of  the  Insolvent  Debtors 
f  only  applies  to  defendants,  because  it  speaks  of  the 

(a)  1  Kerry  848. 

petaon 
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1862.     person  being  served  with  process  in  the  suit,  which  ne< 
Baxter    ^^^^'^  means  the  defendant ;  but  very  x^Iearly  the  plaiol 
against        execution  for  costs  could  take  the  benefit  of  the  A( 
JonNSTON.  The  cause  ought  not  to  be  sent  down  for  a  new  trial,  on 
mere  technical  objection. 

D.  jS.  Kerr,  contra.  1.  The  plea  upon  which  tl 
jury  found  was  not  proved,  but,  on  the  contrary,  it  wi 
negatived,  because  Jo/ni  Drummond  was  not  a  tenant  i 
connnon  with  the  defendants :  whatever  interest  he  h 
in  the  land,  at  one  time,  he  conveyed  to  the  plaintift'son 
time  before  the  defendants  took  the  grass.  There  we 
other  tenants  in  common  than  those  mentioned  in  the  pie 
It  omits  persons  who  ought  to  have  been  included,  ai 
includes  one  who  has  no  interest.  The  plea  means,  th 
the  persons  named  in  it,  had  the  whole  title,  and  tl 
plaintiir  is  entitled  to  succeed,  if,  on  a  traverse  of  the  pie 
that  fact  is  not  proved.  GUhftrly,  Parker  (a);  2  .S.m;i 
10,  note  (14).  2.  The  plaintiir  should  have  been  allow* 
to  set  up  the  outstanding  mortgage,  t.)  shew  that  t! 
defendants  were  not  seized  of  the  land  as  alleged. 
DeV'  ber  w  Andrews  (i;,  it  was  hijld,  that  a  devise 
land  which  was  mortgaged  in  fee,  did  not  pass  the  lej 
estate.  Formerly  a  defcn  lant  in  trespass  or  ejectmo 
could  at  all  times  set  on!  an  outstauvling  title  in  aiiotht 
to  defeat  the  plaintili*\s  av^lion.  The  Act,  2  WiUlaui 
23,  §  4,  was  passed  to  remedy  this,  but  it  was  limited 
actions  of  ejectment ;  and  the  Revised  Statutes  extend 
it  to  ''any  action  brought  by  a  mortgagor,  his  heirs,"  tS 
The  Act  does  not  apply  to  an  action  brought  against  t 
mortgagor,  or  his  heirs :  the  policy  of  the  Act  docs  i 
require  that  it  should  receive  the  construction  contcad 
for,  and  that  the  word  defendant"  should  be  read  ''plai 
tiff."  So  far  as  the  Act  alters  the  common  law,  effect  \< 
be  given  to  it,  but  no  further.  3.  There  is  no  author 
for  allowing  an  amendment  of  the  verdict  as  propose 
A  new  trial  ought  to  be  granted. 

Cur.  adv.  vult 


(a)  2  Salk.  629. 


(6)  2  Kerry  m. 

Cart 
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Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court.  1862. 
This  was  an  action  of  Replevin  for  the  taking  of  a  quantity 


^  *         *'  Baxtier 


of  hay  and  grass.  The  defendants  justified  the  taking,  by  againH 
pleading  property  in  the  hay  and  grass,  as  joint  owners  Johnston 
with  other  parties,  of  the  land  on  which  the  same  was  cut, 
as  the  grand-children  and  heirs  of  one  James  Drnmmond, 
We  think  that  a  plaintiff  would  not  be  prerented  from 
setting  up  the  mortgage  given  by  Ja7nes  Drnmmond  to 
Hendncks,  against  the  title  to  the  land  advanced  by  the 
defendants.  But  for  the  provision  of  the  Act  of  Assembly 
I  Rev.  StaL  p.  289,  §  17,  his  right  to  do  so  would  be 
clear.  It  is  equally  clear,  that  under  the  terms  of  the  former 
Act,  2  Wm.  IV,  c.  23,  §.  4,  he  would  have  still  had  that 
right,  inasmuch  as  by  that  section  that  right  was  only 
taken  away  from  a  defendant  in  an  action  of  ejectmeiit. 

The  words  of  the  1  Rev.  Stat.  j).  289,  §  17,  (a)  are  as 
follows  :  In  any  action  brought  by  a  mortgagor^  his  heirs, 
**executor8,  or  assigns  ;  vo  defendant^  except  the  mortgagee, 
"his  heirs,  executors,  or  assigns,  shall  set  up  the  mortgage, 
*'  to  bar  the  right  of  recovery ,  or  defeat  the  title  of  the  mort- 
"gagor,  his  heirs,  executors,  or  assigns."  It  was  urged 
that  ihei  plaintiff  m  the  action  of  replevin  must  be  regarded 
as  virtually  the  dejendant,  as  far  as  the  right  to  the  prop- 
erty replevied  is  concerned,  and,  therefore,  is  within  the 
meaning  of  the  Act.  It  is  quite  true  that  both  parties  in 
t  replevin  suit  are  said  to  be  considered  as  actors.  See  1 
Chit.  PI.  148;  1  Saund.  347  e,  7ioie  7,  where  it  is  said, 
from  Co.  Litt.  304  a,  "An  avowry,  being  in  the  nature 
"of  a  declatation,  need  not  be  averred."  The  idea  may 
have  arisen  from  the  fact  that  in  replevin  (especmlly  in 
England) f  where  the  action  is  almost  confined  practically 
to  questions  of  right  to  distrain,  there  is  seldom  any  ques- 
tion on  the  issue  the  plaintiff  has  to  maintain,  and  the 
hurden  of  proof  generally  lies  on  the  defendant.  In  reality, 
there  seems  to  be  no  difference  between  this  and  other 
•ctions,  where  ja  defendant  admits  the  act  complained  of, 
Iwit  pleads  a  justification,  the  proof  of  which  rests  with  him. 

id)  Be-enacted  in  Uie  Con.  Stat.,  c.  74,  §  21. 
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1862.    In  legal  parlance,  the  terms  plaintiff  and  defendant,  ioao 

  action  of  replevin,  have  the  samor  meaning  as  in  other 

m§ain8t  actions  ;  viz.,  the  person  who  brings  the  suit,  and  the  pep 
Johnston,  son  against  whom  it  is  brought.  The  Legislature  mvd 
be  taken  to  have  used  these  words,  in  their  ordinaiy 
legal  acceptation  ;  and  inasmuch  as  in  the  Revised  Staivttti 
they  evidently  extended  the  provision  beyond  the  terms  of  2 
William  /K,  c.  23,  §  4,  which  were  confined  to  the  actioa 
of  ejectment  alone,  we  may  expect  that  had  their  ioteo- 
tion  been,  to  have  barred  the  plaintiff  in  replevin,  as  well 
as  the  defendant  in  other  actions,  they  would  hm 
expressed  that  intention.  But  to  support  this  con8tnl^ 
tion,  we  must  go  further,  and  hold  not  only  that  the  plain- 
tiff in  replevin  is  the  defendant  in  the  action,  but  that  the 
action  is  brought  by  the  defendant  in  replevin ;  for  it  is 
abundantly  clear,  that  the  party  who  is  barred  from  setting 
up  the  mortgage,  is  the  party  against  whom  an  action  is 
brought  by  the  mortgagor.  We  can  find  nothing  to  wa^ 
rant  such  a  conclusion.  Both  parties  may  be  said  to  be 
actorSy  but  we  think  we  can  hardly  say  that  the  action  of 
replevin  is  brought  by  the  defendant  against  the  plaiutiff. 

Having  then  come  to  the  conclusion,  that  a  plaintiff  in 
replevin  cannot  be  considered  a  defendant,  within  tbe 
meaning  of  the  Act  referred  to,  we  are  of  opinion,  tbatao 
far  as  regards  the  issue  on  the  first  plea,  which  piei 
alleges  that  the  defendants,  togetlier  with  the  plaintiff  and 
others  therein  named,  were  seized  of  a  certain  estate  of 
freehold,  as  tenants  in  common  of  the  land  on  which  the 
grass  in  question  was  cut,  and  the  replication  traversiif 
the  averment  of  seizin  ;  the  mortgage  in  fee,  given  bj 
the  ancestor,  James  Drummond  (under  whom  the  sup- 
posed estate  is  derived)  to  Hendricks ^  by  which  all  tlia  ; 
legal  estate  of  freehold  would  vest  in  Hendricks  and  til  | 
heirs,  would  be  properly  admissible  in  evidence,  and  ' 
would  disprove  the  averment  in  that  plea.  On  that  pleat  { 
however,  the  verdict  did  not  pass ;  but  we  refer  to  it,  to  I 
prevent  any  misunderstanding  as  to  the  grounds  of  our  de-  \ 
cision.  <But  we  think  the  mortgage  would  not  be  avaibh' 
ble  to  disprove  another  plea,  which  avers  the  property  in 

thn 
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|]n  grass,  when  cut,  to  be  in  the  defendants,  together  with  1862. 

Sie  plaintiff  and  the  other  persons  therein  named,  as   

Baxter] 

tenants  in  common;  to  which  plea  the  replication  is,  that  agaiMt 

he  grass  was  the  sole  property  of  the  plaintiff,  and  not  Johnston. 

lie  common  property  of  the  defendants,  with  the  plaintiff 

md  the  other  persons  named  in  the  plea.    If  it  had 

ippeared  the  plaintiff  was  acting  under  any  right  or 

Dthority  derived  from  the  mortgagee,  or  his  heirs,  the 

ase  might  be  different.    But  here  the  plaintiff  had  no 

ight,  or  interest,  or  authority,  except  that  derived  from 

4ie  of  the  heirs  of  the  mortgagor ;  and  in  the  peculiar 

elation  between  mortgagor  in  possession,  and  mortgagee, 

^ho  had  not  become  a  mortgagee  in  possession,  nor  had 

hren  any  notice  of  an  intent  to  demand  and  receive  the 

Bots  and  profits  of  the  mortgaged  premises,  wo  think  it 

as  not  in  the  power  of  the  mortgagor,  or  his  heirs,  or  the 

»ignee  of  one  of  those  heirs,  to  make  the  mortgagee,  or 

is  heirs,  receiver  of  those  rents  and  profits :  the  grass 

•owing  on  the  land  must  consequently  be  deemed  the 

■operty  of  the  mortgagor,  with  the  assent  of  the  raort- 

igee.    Such  we  believe  to  be  the  uniform  practice,  and 

best  calculated  to  preserve  the  rights  of  all  parties. 

The  verdict  for  the  defendants,  we  think,  therefore, 

oold  have  been  on  the  issue  to  the  third  plea,  which 

tknits  the  plaintiff  to  be  one  of  the  tenants  in  common,  and 

ton  the  second  plea,  which  does  not  include  the  plain- 

r,  and  in  that  respect  is  more  favorable  to  the  defend- 

ts  than  the  third  plea.    The  second  plea,  on  which  the 

ry  have  found,  covers  the  material  averment  in  the  third 

ea,  and  a  little  over. 

Under  these  circumstances,  in  a  case  of  small  moment, 
llich  occupied  some  time  in  the  trial,  and  where  the 
ttits  are  clearly  with  the  defendants,  we  dci  not  feel  it 
ir  duty  to  send  it  to  another  trial,  where  we  can  do 
I  tlie  justice  the  plaintiff  can  expect  without  it.  We 
ill,  therefore,  discharge  the  rule;  but  if  the  plaintiff 
nres  it,  the  verdict  may  be  entered  ou  the  third 
kf  instead  of  the  second ;  and  the  damages,  which 
understand  to  have  been  given  for  the  value  of  the 

grass, 
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1862.    grass,  under  the  provision  of  tlie  Act  of  Asseittbly  (thoi^ 

  not  so  noted  in  the  verdict),  in  lieu  of  a  judgment ])n 

against  ^^torno  habendo^  may  be  reduced  by  a  deduction  of  th 
Johnston,  amount  of  tlie  plaintiff's  interest  as  one  of  the  tenants  ii 
common,  which  may  be  ascertiiined  from  the  Judge's  uotei 
As  the  plaintiff,  whatever  his  right  might  be,  was  nc 
entitled  to  replevy ;  the  defendants  would,  in  strictness,  b 
entitled  to  recover  the  whole  value,  subject  to  a  futur 
account,  as  they  would  be  to  a  return  of  the  whole,  on 
judgment  j?ro  reiorno  liabendo;  but  we  are  enabled  her 
to  make  a  fit  adjustment,  and  are  desirous  of  preventinj 
further  controversy,  if  the  plaintiff  assents.  If  he  prefen 
going  into  account  with  the  defendants,  in  regard  to  tlw 
common  property,  or  to  have  the  verdict  remain  as  it  is, 
we  shall  simply  confine  ourselves  to  discharging  the  rule. 


En:  Parte  THOMAS. 

Where  work  4  RULE  nisi  was  granted  for  a  7nandamus  to  the 
was  dono  at       '  ^ 


the  gaol,  by    I~\    General  Sessions  of  aSV.  John,  directing  them  to 


A 

thrsheriffof  P^Y  for  work  done  by  direction  of  the  Sheriff,  in  repwring 
^'^Mndamils  the  gaol.  The  account  had  been  laid  before  the  Grand 
rompeUhf  J^^y'  at  the  Sessions,  as  directed  by  the  1  Itev.  Stat.  c.  H 
General       ^nd  they  had  merelv  recommended  the  Sessions  to  invofr 

Sessions  to 

wo^rk  —  u^not claim. 

appearing        AUen  now  shewed  cause,  and  contended  that  the  Couil 
authorized***'^  would  not  interfere,  because,  admitting  the  applicant^ 
have^it"done.  legal  right,  he  had  also  a  specific  legal  remedy,  and  when 
this  is  the  case,  the  Court  would  not  grant  a  mandam^ 
1  Chit,  Gen,  Pr.  791.    This  was  especially  true,  if  tli< 
remedy  by  mandamus  was  not  more  effectual  than  ^ 
legal  remedy.    27ie  Queen  v.  The  Hull  &  8dby  Itailisi 
Company  (a). 
J.  A  Street,  Q.  C,  contra.    The  Sessions  did  not^i* 

(a)  6  Q.  B.  70. 

pal 
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rate  that  the  work  was  performed,  but  denied  their  iia-  1862. 
^ility,  because  they  did  not  employ  Thomas.    The  Sheriff  ^ 
iud  charge  of  the  gaol,  and  was  bound  to  keep  it  in  repair,  thomas. 
[Ritchie,  J.  The  Sessions  must  repair  the  gaol,  according 
tol  Rev.  Slat.  c.  54.]    The  Grand  Jury  having  recom- 
mended the  Sessions  to  investigate  the  claim ,  was  a  recog-*  i 
oition  of  it,  and  it  thereupon .  became  the  duty  of  the 
Sessions  to  assess  for  the  amount.     [Carter,  C.  J.  I 
think  not ;  they  do  not  admit  any  right.]  Who  was  to  pay 
the  claimant?  [Carter,  C.  J.   The  person  who  employed 
him.]    The  1  Rev.  Stat.  c.  54,  does  not  say  that  they  are 
to  wait  until  the  assessment  is  made.     The  Sheriff  was 
bound  to  keep  the  gaol  in  repair,  and,  therefore,  ho  had 
implied  authority  to  bind  the  Sessions  for  that  puri)ose. 
[Ritchie,  J.    Is  it  not  the  duty  of  the 'Sessions  to  pro- 
vide a  proper  gaol,  and  if  they  neglect  to  do  so,  and  a 
prisoner  escapes  without  any  neglect  of  the  Sheriff,  would 
he  be  liable  to  indictment?]    Yes.   The  case  of  The  King^ 

The  Justices  of  Middlesex  (a),  shewed  that  where  the 
Sessions  had  authority  to  do  a  certain  act,  a  mandamus 
vould  be  granted  to  compel  them.  Keeping  the  gaol  iu 
repair,was  a  public  duty. 

Carter,  C.  J.  When  the  rule  was  granted,  I  thought 
it  could  not  be  maintained,  and  hoped  it  might  lead  to  a 
Kttlement.  The  only  question  is,  whether  the  Sheriff 
1ms  implied  authority  to  bind  the  Sessions.  I  think  it  is 
dear  he  has  not.  They  might  delegate  to  him  the  power 
to  make  a  contract,  but  they  have  not  done  so  in  this  case. 

Pabker»  J.    I  am  of  the  same  opinion. 

Ritchie,  J.  The  Revised  Statutes  provide  for  repairs 
of  the  public  county  buildings, —  that  ^'Ou  the  presentment 
"of  the  Grand  Jury,  recommending  the  same,"  they  may 
nder  an  assessment  for  the  purpose.  The  Sessions  are 
tte  proper  parties  to  enter  into  contracts  for  this  pur- 
pose. The  Sheriff  has  no  implied  authority  to  do  so. 


Rule  discharged. 


(a)  ZB.A  Ad,  100. 
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McPHELIM  ogainM  WELDON. 

g^^J^^^fTlHIS  was  an  action  on  the  oaae,  for  malioiooslyoaiiiiBg 
raS^^todo  A  plaintiff  to  be  kept  in  prison.  The  declaraiioi 
that^^  he  stated,  that  whereas  on  the  5th  mbruaryy  1857,  it 
^f^vLnAtoRichibuctOy  in  the  County  of  KerU^  by  an  indentors  of 
^yhM«^  mortgage  between  the  plaintiff  and  defendant,  the  plaiB- 
5^,SS^**^  tiff  conveyed  to  the  defendant,  his  heirs  and  assigns,  os^ 
eani^'^^  tain  lands  (describing  them),  subject  to  a  proviso  fcr 
gjj^^^^^  redemption,  on  payment  of  £6,000  by  the  plaintiff  to  tht 
debtjwWch  defendant,  with  interest,  on  the  1st  September^  then  neit, 
by  a  mortgage  with  a  coYenant  by  the  plaintiff,  that  he  would  pay  the 
he  s^mardssaid  sum  of  £6,000  and  interest.  That  on  the  19th  FA' 
jud^ent,  ruary,  1859,  the  defendant  caused  a  writ  of  capias  ad 
gJ^P^JjJSjpJ  respondendum,  indorsed  for  bail  for  £6,000,  to  be  issued 
demption^in  ^^^^^  plaintiff,  for  a  breach  of  covenant ;  and  caused 
the  mo^^;a|^d  the  plaintiff  to  be  arrested  and  imprisoned  thereon,  and  de- 
Sherifl'fl' sale :  tained  in  prison  until  the  3d  September^  then  next  followiog; 
though  this  that  the  plaintiff  appeared  in  the  said  action,  which  nu 
eauUah^^Bat- brought  for  the  breach  of  the  covenant  in  the  said  mot^ 
ttedebtfor  g*o®»  other  cause.    That  in  Ea$ter  term  Jl 

piidSiffwaii  defendant  recovered  a  judgment  in  the  Snpreai 

iheTfe^Jint  against  the  plaintiff,  and  one  Peter  MoPhdim  (since 

in i^eabwnce' deceased),  for  £12,005  11«.  and  on  the  3d  July,  2S  FStl 
of  tiie  Court,  sued  out  a  writ  of  fiari  facias  on  the  said  jodgmeiitf 
UTsdisoha^  directed  to  the  Sheriff  of  Kent^  indorsed  to  levy  £4,005 
detSminationll^-;  and  that  by  virtue  thereof,  the  Sheriff  seiied  tsd 
ahewn!  WM  ^old  divers  goods  and  chattels  of  the  plaintiff,  and  raalised 
Snwtion/or  therefrom  £1,341  14?.,  and  afterwards,  for  want  of  sufioi^ 
SschlSge  tiie  personal  estate  of  the  plaintiff,  to  satisfy  the  residoi 
plaintiff,  and  of  the  debt,  seized  and  took  in  execution  all  the  plaintiiTi 
[npiiBon,^^°^  right,  title,  and  interest,  and  equity  of  redemption  in  the 

without  reaa- 
onahle  and 

prohahlecanae  ^ 
8€mbUy  thai  if  a  mortgagee  purchase  the  equity  of  redemption  al  8htriff>8  aale,  tki 

mortgage  debt  ia  extinguiihed. 
Though  the  aTermenn  in  the  declaration  are  prored,  if  a  material  aTerment,  c_ 

the  mStenanoe  of  the  action,  is  omitted,  the  defendant  will  be  entitled  to  n 

though  he  might  haye  demurred. 
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iiBds  described  in,  and  cooreyed  by,  the  laid  mortgage,  IMS. 
and  adrertised  the  same  for  sale ;  and  afterwards,  on  the  _ 
18th  March,  1859,  sold  the  plaintirs  equity  of  redemp-  ^gggg" 
tion,  in  the  said  lands  so  mortgaged,  to  one  John  A.  wslpok. 
ifomson,  then  acting  as  the  defendant's  agent,  and  who 
puchased  the  same  at  the  defendant's  request;  and  the 
dsfendant  thereupon  beeame  the  owner  of  the  said  lands, 
freed  from  the  plaintiff's  equity  of  redemption.  That 
ifter  the  defendant  had  so  purchased  the  equity  of  redemp- 
tioD  in  the  said  lands,  and  while  the  plaintiff  was  still  a 
prisoner  in  custody  of  the  Sheriff  of  Kent,  under  the  said 
mpioB  ad  respondeudum,  to-wit,  on  the  6th  May,  1859,  he 
nquested  the  defendant  to  give  the  said  Sheriff  authority 
to  discharge  him  from  custody ;  but  the  defendant  wilfully 
aod  maliciously,  and  without  any  reasonable  cause,  refused 
to  do  so,  until  the  3d  September,  then  next  following ; 
vbereby  the  plaintiff  was  detained  in  prison  during  all 
thattime,  and  was  thereby  greatly  injured,  &o.    Plea — not 

At  the  trial  before  Carter,  C.  J.,  at  the  Kent  circuit,  in 
Sinember  last,  the  mortgage  from  the  plaintiff  to  the 
defendant;  the  plaintiff's  arrest  and  imprisonment;  the 
jodgment  against  the  plaintiff  and  Peter  McPhdim,  at  the 
mitof  the  plaintiff,  and  the  fi.fa.  execution  issued  thereon ; 
tod  the  sale  by  the  Sheriff  of  the  plaintiff's  equity  of 
ndemption  in  the  land  conveyed  by  the  mortgage,  and 
tlie  Sheriff's  deed  to  Morrison  were  proved,  substantially 
n  alleged  in  the  declaration.  The  judgment  against  the 
phintiff,  and  Peter  McPhelim^  was  signed  upon  a  bond 
tod  warrant  of  attorney  of  the  same  date  as  the  mortgage, 
md  taken  as  a  collateral  security  for  the  mortgage  debt. 
Ibe  defendant  was  present  at  the  sale  of  the  land,  and 
lead  the  mortgage,  and  gave  the  Sheriff  direct  iims  to  sell, 
iobjeet  to  it,  which  he  did  ;  and,  by  the  defendant's  direc- 
tkm,  the  Sheriff's  deed  was  sent  to  him,  and  he  paid  the 
Sheriff's  fees  and  expenses.  Morrison  conveyed  the 
Ikroperiy  to  the  defendant  in  February,  1860.  There 
His  M  distinct  evidence  that  Morrison  had  purchased  as 
Iks  sgeni  of  the  defendant.  On  the  day  of  the  sale,  the 
I  .  plaintiff . 
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1862.     plaintiff  asked  the  defendant  if  he  was  selling  his  proper!}^ 

  for  the  same  debt  for  which  he  was  holdirig  his  body,  and, 

affaiJiH  defendant  answered  that  he  was.  After  the  sale^the 
Weldon.  plaintiff  said  to  the  defendant,  that  as  tfie  property  had 
sold  for  more  than  the  mortgage  debt,  he  presumed  that 
he  (plaintiff)  would  be  at  liberty  to  leave  the  prison;  to 
which  the  defendant  answered,  No,  not  till  your  account 
'Ms  settled."  On  the  2d  May,  1859,  the  plaintiff  was 
served  with  a  copy  of  the  declaration  in  the  action  of 
covenant,  in  which  he  had  been  arrested,  and  was  a  pris- 
oner ;  and  on  the  6th  May,  his  attorney  wrote  to  the 
defendant,  suggesting  that  the  plaintiff  should  be  released 
from  prison,  in  the  suit,  on  filing  common  bail;  to  which 
the  defendant  answered,  that  he  could  not  consent  to 
release  the  plaintiff  till  all  was  paid.  In  August^  the  plain- 
tiff  filed  a  bill  in  Equity  against  the  defendant  and  Mor- 
mon,  for  an  account  of  what  had  been  realized  under  the 
execution,  and  for  an  injunction  to  restrain  the  defendant 
from  proceeding  in  the  action  of  covenant.  An  injunction 
was  ordered  on  the  3d  September,  and  the  defendant  there- 
upon directed  the  Sheriff  to  discharge  the  plaintiff  out  of 
custody. 

The  Chief-Justice  directed  the  jury  that  the  arrest  of 
the  plaintiff  was  legal,  and  continued  so  up  to  the  18th 
March,  1859,  when  his  eiquity  of  redemption  was  sold  by 
the  Sheriff.   That  if  the  purchase  was  made  by  Morrison^ 
as  the  defendant's  agent,  and  with  the  express  intention  of 
conveying  the  property  to  the  defendant,  that  would 
operate  as  an  extinguishment  of  the  mortgage  debt,  for 
which  the  plaintiff  had  been  arrested,  and  he  was  then 
entitled  to  be  discharged  from  custody,  and  there  was  no- 
reasonable,  or  probable  cause,  for  his  subsequent  deten- 
tion; at  all  events,  after  the  6th  May ,  when  his  attorney*  .. 
applied  for  his  discharge.    But  that  to  entitle  the  plain-, 
tiff  to  recover,  they  mfist  be  satisfied  that  his  subsequent^ , 
detention  was  malicioiis  on  the  part  of  thel  defendant.  . 
The  mere  want  of  probablfe  cause.  Was  not  condlusive  eri- 
Jence  of  malice.    In  a  case  where  it  was  clear  that  ft 
party  had  no  right,  ahd  knew  fcb  had  no  right,  to  arrerf 

anotheTf 
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«Dother,  that  would  be  strong  evidence  of  malice;  but  it  1862. 

would  be  very  different  where  the  legal  right  to  inoiprisoQ   

was  doubtful,  aud  the  arrest  was  abandoned  as  soon  as  against 

that  right  was  determined  by  competent  authority.    If,  Wkldon. 

t&kiug  all  the  circumstances  into  consideration,  they  came 

to  the  conclusion  that  in  detaining  the  plaintiff  in  custody 

after  the  6th  Mat/y  the  defendant  was  influenced  by  ill  will 

ox  vindictive  feelings,  and  for  any  othor  purpose  than  a 

supposed  iona^Je  right  as  a  creditor,  to  hold  the  body  of 

the  plaintiff,  for  the  debt  for  which  he  had  been  arrested, 

(hat  would  amount  to  malice,  and  entitle  the  plaintiff  to  a 

verdict.    The  jury  found  a  verdict  for  the  plaintiff,  for 

£200. 

D.  S.  Ken\  in  Hilary  term  last,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  of  mi^direction,  and  that 
the  verdict  was  contrary  to  law. 

A,  L.  Pahner  shewed  cause  in  Easter  term  last.  1st. 
The  mortgage  debt  was  extinguished  by  the  purchase  of 
the  equity  of  redemption,  and  it  was  the .  defendant's  duty 
to  discharge  the  plaintiff  from  imprisonment.  A  person 
purchasing  an  equity  of  redemption,  impliedly  undertakes 
to  indemnify  the  mortgagor  against  the  payment  of  the 
debt.  1  IlilL  Mortg. ,  p20  ;  1  Sugd.  Vend.  ( 1  O^A  Ed,,)iV6. 
In  Forsytli  v.  Brisiowe  (a)  ^Martin  B.  says  :  ' '  The  purchaser 
**of  an  equity  of  redemption  buys  the  estate,  subject  to  the 
"mortgage;  he  agrees  to  pay  the  interest,  aud  indemnify 
**the  mortgagor/*  In  the  present  case,  the  property  was 
«)ld  expressly  subject  to  the  mortgjige,  so  that  it  is  not 
left  to  implication  of  law.  This  point  was  expressly 
decided  by  the  Master  of  the  Rolls,  in  1845,  in  the  estate 
of  Beckwithy  where  it  was  held  that  the  debt  was  cxtin- 
gaished,  by  the  mortgagee  purchasing  the  equity  of 
redemption.  [Kitchie,  J.  Is  there  no  distinction  between 
*  legal  and  an  equitable  extinguishment  of  a  debt?]  No. 
The  mere  payment  of  a  debt  may  not  of  itself  throw  upon 
fte  defendant  the  duty  of  discharging  the  plaintiff,  but  he 
at  all  events,  bound  to  do  so  on  request.  In  Stewart 
.^•Brundage  (6),  there  was  no  conveyance  to  the  pur- 
I  (a)  S  Exek.  716.  (b)  1  Allen,  205. 
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186t.  chaser  of  the  property  at  the  Sheriflft  sale,  and,  therefon, 
  it  was  held  that  tiie  judement  was  not  satisfied.  It 

McPHXLDf 

m§min$t  canDot  be  contended  now,  that  the  plaintiff  was  liable  to 
Wkldon.  be  detained  in  prison  for  the  costs,  because  that  was  not 
the  ground  on  which  the  defendant  claimed  the  right  to 
retain  him^.  2.  Morrison  was  only  a  nominal  purohanr 
of  the  property ;  he  acted  only  as  the  defendant's  agent 
The  defendant  controlled  the  sale,  and  paid  the  purchue 
money,  and  this  would  create  a  trust  in  law.  Ambroter. 
Ambrose  (a) ;  Ryall  v,  Ryall  (6)  ;  PooUy  v.  Budd  (c). 
The  defendant  then  stands  as  the  purchaser  of  the  equity 
of  redemption,  and  his  debt  was  thereby  satisfied.  3. 
The  defendant's  refusal  to  discharge  the  plaintiff,  after 
request,  was  evidence  of  malice.  Page  v.  Wiple  (d); 
Orozer  v.  PiUing  (c) ;  Heytooad  v.  OoUinge  (/).  If  it 
was  necessary  to  shew  any  determination  of  the  auit,  before 
bringing  this  action,  it  was  shewn  by  the  defiendanfa  erder 
to  discharge  the  plaintiff  from  custody ;  but  it  is  not  necee- 
sary  to  shew  a  termination  of  the  auit,  where  the  prooM 
of  the  Court  has  been  improperly  employed.  Ghrainyer  t* 
Hill  (g).  It  is  evidence  of  malice,  if  a  plaintiff  in  a  suit 
attempts  any  object  beyond  the  recovery  of  his  debt 
The  defendant  clearly  had  no  reasonable  and  probable 
cause  for  the  detention  of  the  plaintiff,  after  the  6th  ifoy. 
It  was  an  abuse  of  the  process  of  the  Court,  to  detain  him 
after  that,  and  if  there  was  evidence  to  show  that  it  wie 
done  maliciously  (and  the  jury  must  have  found  that  it 
was),  the  action  will  lie.  Churchill  v.  Siggera  (A). 
[Carter,  C.  J.  If  the  whole  case  turned  on  the  questioi 
of  malice,  there  was  sufficient  evidence  of  it  to  goto  tbt 
jur}-.]  4.  The  plaintiff  proved  all  the  averments  in  tli» 
declaration ,  and  was,  therefore,  entitled  to  a  verdict.  The 
defendant  might  have  demurred,  or  moved  in  arreit 
of  judgment,  if  the  declaration  disclosed  no  cause  of  actio0» 
but  he  cannot  have  a  new  trial. 
D.   8.  Kerr,  contra.     I.  The  debt  was  not  dli* 

(a)  1  Pr.  Wm.  821.         {h)  I  AOc.  6S.       (e)  14  Bmt.  M. 
(d)8^<i«t,814.        («)  411.4  0.96.  (/)9X*£M. 
{g)  iBing.N.C.%12  WSA4A«». 
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cfaiiged  by  the  purchase  of  the  equity  of  redemption.  186t. 

The  only  effect  of  it  was  to  make  the  defendant  liable,  if  

be  took  possession,  to  account  to  the  mortgagor  for  the  ^gminH 
mU  and  profits.  1  HiU.  Mortg.,  448,  454,  455.  A  Wauxuf. 
debt  can  only  be  extinguished  by  the  creditor  taking  a 
security  of  a  higher  nature,  or,  by  its  becoming  mei^d  in 
t  judgment.  Bac.  Abr.  Extinguishment."  (/>).  A 
npstarad  mortgage  can  only  be  discharged,  by  a  certificate 
of  satisfiMition  in  the  records,  signed  by  the  mortgagee. 
IBev.  8kU.  c.  112,  §  15.  And  on  payment,  the  mortgagee 
nqr  be  compelled  to  acknowledge  satisfaction,  17  Vict.  c. 
18,  milhoap.  5,  §  8.  Lockhart  t.  Hardy  (a),  shews  that 
ersn  a  foreclosure  of  a  mortgage  is  not  a  satisfaction,  if 
the  estate  is  insufficient  to  satisfy  the  debt,  and  that  the 
aortgagee  may  still  proceed  on  the  covenant.  [Pa&kbb, 
J.  He  would  open  the  foreelosure  in  such  a  case.]  Even 
if  Mwrimm  did  purchase,  as  trustee,  for  the  defendant, 
flus  would  be  no  extinguishment  of  the  mortgage. 
BoHe^Y.  Richardson  (6).  2.  There  was  no  trust  on  the 
bee  of  the  record.  If  there  was  a  trust,  it  was  not  in 
writing,  ^d  is,  therefore,  void,  under  the  Statute  of 
Fkaods,  1  Rev.  Stai.  c.  123,  §  7.  BarOeU  v.  PickersgiU 
(c).  Morritonf  therefore,  was  the  purchaser  of  the  equity 
of  redemption,  and  the  plaintiff's  remedy  must  be  against 
Um.  3.  Even  if  the  debt  for  which  the  plaintiff  was  in 
coetody,  was  paid  by  what  took  place,  the  omission  of  the 
defendant  to  discharge  the  plaintiff,  is  not  a  ground  of 
iction,  unless  he  detained  the  plaintiff  maliciously.  Moore 
Ouardner  (d).  If  the  debt  was  satisfied,  the  plaintiff 
iboold  have  applied  to  a  Judge,  to  be  discharged  from 
OBitody :  his  imprisonment  being  legal  in  the  first  instance, 
it  was  not  the  defendant's  duty  to  discharge  him,  and  he 
h  not  liable  for  not  doing  so,  unless  malice  is  proved. 
Ik  Medina  v.  Orove  (e).    No  malice  was  proved.  The 


,  fiobsbla  cause :  the  jury  is  to  decide  whether  the  facts  exist 
.hrtm  T.  WiUiims  (/).    If  a  party  has  a  legal  right 


constitute 


U)  e  taf .  m.  ibj  9  Bare,  784. 

(4iijf.*ir.flia.    (s)  10   JB.  168. 


if)  %Q.B.  160. 
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1862.    to  proceed  in  a  suit,  it  repels  the  idea  of  want  of  prota 

  cause ;  and  if  he  has  probable  cause  for  proceeding  ii 

against  ^^^^y  i^ot  liable  to  an  action,  although  he  may  h 
WCLDox.  been  actuated  by  malicious  motives.  The  pleadings 
*  this  case  shew  that  there  was  probable  cause  for  refus 

to  discharge  the  plaintiff,  and  the  Judge  should  have 
directed  the  jury.  There  cannot  be  a  want  of  probi 
cause  while  a  suit  is  pending,  and  it  was  not  shewn  b 
that  the  suit  was  determined.  Gilding  Y.Eyre  (a).  ' 
question  of  malice  should  not  have  been  left  to  the  ju 
it  is  a  question  of  law.  4.  The  defendant  was  entitled 
a  nonsuit,  because  the  plaintiff  did  not  prove  enou^ 
maintain  his  action.  It  is  no  reason  for  not  grantinj 
nonsuit,  where  no  cause  of  action  is  proved,  that ' 
defendant  might  have  demurred  to  the  declaratii 
Whitworth  v.  IMl  (b). 

Cur.  adv.  vuU, 


Parkeu,  J.,  now  delivered  the  judgment  of  the  Cou 
We  intimated  at  the  close  of  the  argument,  in  the  last  ter 
that  in  our  opinion,  the  verdict  could  not  he  sustaim 
We  have  seen  nothing,  on  further  consideration,  to  al 
that  opinion.  Indeed,  we  are  all  satisfied  there  is  no  four 
ation  t\)r  the  action  whatever. 

The  arrest  of  the  plaintiff,  at  the  suit  of  the  defendai 
and  his  imprisonment  thereunder,  were  perfectly  leg 
The  debt,  on  which  the  bailable  capias  issued,  was  ne^ 
actually  paid  ;  there  has  been  no  order  of  the  Court  o 
Judge,  to  set  aside  that  writ,  or  to  discharge  the  n 
plaintiff  from  the  arrest  or  imprisonment  thercundi 
neither  has  any  legal  determination  of  that  suit  be 
shewn.  Proof,  that  the  plaintiff  had  not  declared  in 
action  removed  by  habeas  corjms,  within  two  terms,  isi 
sufficient  evidence  of  a  determination  of  the  suit,  to  supp 
an  action  for  malicious  arrest.  Norrish  v.  Richard  (< 
But  proof  that  no  declaration  was  filed  or  delivered,  witi 
a  year  after  the  return  of  the  writ  is  sufficient,  because! 

(a)  10  C.  B.y     S.,  592.       (6)  2  B.  db  Ad.  m.      (e)  3A.AE^'!SL 
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cause  i8  then  out  of  Court.  Pierce  v.  Street  (a).  The 
plaintiff,  here,  relies  on  an  equitable  discharge  of  the  debt, 
by  reason  of  the  debt  having  been  secured  by  a  contem- 
poraneous mortgage  on  freehold  property,  and  the  equity 
of  redemption  having  been  levied  on  by  the  Sheriff,  and 
lold  to  the  then  plaintiff,  the  mortgagee,  whereby  (the  sale 
being  necessarily  made  subject  to  the  mortgage),  the 
mortgage  debt  was  in  equity  extinguished. 

Waiving,  for  the  present,  any  question  as  to  the  agency, 
a&d  assuming  Weldon  to  be  the  real  purchaser  from  the 
Sheriff;  and  Morrison  the  mere  nominal  purchaser  on  behalf 
of  Weldon^  it  afforded  no  defence  on  the  trial  of  the  issue 
00  the  record,  wha^tever  material  it  may  have  afforded  for 
aplea/>tfis  darrein  conlinuancey  or  for  a  summary  appli- 
cation to  the  Court  or  a  Judge,  to  be  discharged  from 
prison.  There  is  no  reason  to  suppose  that  any  order  for 
discharge  would  be  made  without  payment  of  costs.  It 
appears  that  the  now  defendant,  the  then  plaintiff,  ol)viated 
the  necessity  of  any  such  application,  by  himself  ordering 
the  discharge,  as  soon  as  the  Judge  had  decided  on  the  appli- 
cation in  Equity,  that  the  mortgage  debt  was  extinguished 
by  the  purchase  of  the  equity  of  redemption. 

It  is  unnecessary  for  us  to  say  anything  as  to  the  cor- 
rectness of  that  decision  in  Equity.  It  was  given  in  accord- 
ance with  a  previous  decision  of  the  Master  of  the  Rolls  (6), 
which  was  not  appealed  from,  and  must  stand  good  until 
lerersed  and  which  we  are  not  prepared  to  question. 

(a)  3  2?.  if  ^d.  307 

ib)  In  re  Beckwith,  a  Bankrupt,  In  this  caiie,  Beckwith  had  given  a  mort- 
ligeto  3farM,  for  £1.000,  as  collateral  security  for  the  payment  of  certain 
aotei,  on  which  Marsh  was  liable,  as  indorser,  and  which  he  was  obliged  to 
Ptf.  BeckwithU  equity  of  redemption  was  sold  under  execution,  and  pur- 
sued by  Marsh,  for  £5,  and  he  afterwards  sold  the  property  for  £540. 
Mnffith  hsTing  become  bankrupt.  Marsh  claimed  against  his  estate,  the 
Nance  due  od  the  promissory  notes,  after  giving  credit  for  the  £540,  for 
VUeh  be  had  sold  the  property ;  but  the  commissioner  decided,  that  his  claim 
Mot  be  reduced  by  the  amount  secured  by  the  mortgage,  —  holding,  that  by 
IheiMirchMe  of  the  equity  of  redemption,  the  mortgagee  had  settled  the  value 

Hm  property,  at  the  amount  bid,  over  and  above  the  mortgage.  On  appeal, 
Mldeeiiion  was  afBrmed  by  the  Master  of  the  Bolls,  who  held,  that  by  the 
Ipb  of  the  eq  ulty  of  redemption,  it  was  conclusively  proved,  that  the 
pnperty  was  worth  more  than  the  debt;  and  that  when  the  mortgagee 
NwM  Tested  with  the  equity  of  redemption,  the  debt  secured  by  the 

rwas  exUngniBhed. —  Bkportbr. 


1862. 

McPhbldi 
affainst 

WXLDON. 
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186S.       It  proceeds  upon  the  principle,  that  the  leiry  on  thi 
MuP--  ww  ^^^^y     redemption,  and  sale  subject  to  the  iiiortgige,ii 
•9min$t        admission  that  the  mortgaged  property  is  worth  mon 
WxLDOw.  than  the  amount  due  on  the  mortgage ;  and  it  would  sees 
from  some  late  cases,  that  a  stranger,  being  the  purchaser 
of  the  equity  of  redemption,  would  be  liable  in  Equity,  to 
dischai'ge  the  mortgage,  or  at  least  to  indemnify  the  mort- 
gagor against  the  coveoents  therein  contained  (a). 

The  rule  for  setting  aside  the  verdict,  is  made  on  the 
simple  ground,  that  the  legal  imprisonment  of  the  sow 
plaintiff,  at  the  suit  of  the  now  defendant,  wm  termimtod 
by  the  voluntary  order  of  the  then  plaintiff,  who  cannot  be 
made  subject  to  damages  for  not  giving  that  order  at  li 
earlier  period ;  and,  in  short,  that  an  action  cannot  hi 
maintained  for  omitting  to  do  an  act  which  the  party  is  not 
legally  bound  to  do,  whatever  malice  may  have  actuitil 
the  non-feasance.    If  the  plaintiff  considered  Umsalf 
entitled  to  his  discharge,  immediately  after  the  Sherif  I 
sale,  it  is  rather  singular  he  did  not  apply  for  it.  Thl 
discharge  from  arrest  is  in  the  discretion  of  the  Court  dr 
a  Judge,  and  may  be  exercised  where  no  action  could  bi 
maintained,  in  consequence  of  the  proceedings  not  being 
at  an  end.  Whitworth  v.  Hall  (6) .  In  Page  v.  Wijte  (c), 
Lord  Ellenborough  says  :     Is  it  the  duty  of  a  plaintiff  Is 
run  after  his  writ  which  has  properly  issued,  in  order  t» 
stop  the  execution  of  it ;  or,  is  it  not  rather  the  conoen 
of  the  debtor  when  he  satisfies  the  demand,  to  ask  Cora 
countermand  of  the  writ,  or  an  order  for  his  discharge?' 
It  is  a  sufficient  answer  to  Mr.  Palmer's  propositioB, 
that  in  every  case,  a  plaintiff  proving  the  averments  inhii 
declaration,  is  entitled  to  a  verdict,  to  cite  the  deciston  it 
Whitworth  v.  JlaU  (d).  Other  cases  might  be  referred  iO| 
in  which  the  Court  has  refused  to  disturb  a  verdiottOi' 
the  ground,  that  a  material  averment  has  been  omittad  ii 
the  declaration,  because,  after  verdict,  it  will  be  presoOMl^ 
that  the  fact  essential  to  the  action  was  proved  ^^Ix^j 
being  averred,  although  the  declaration  might  be  demtt^ 

(•)  See,  In  r§  OroMier,  U  Gmni,  m.  (b)  tB.Jk  Ad.mi. 

(c)S£mC,817.  (4r)tB.4^W 


« 
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ltd  to  for  want  of  such  aTerment.  The  objection  may  be  186S. 

btoi  on  motion  for  a  nonsuit,  for  want  of  the  proof.   

Rule  absolute.  agmimt 

WXLDON. 


LYONS  against  ELLISON. 

THOMSON,  on  behalf  of  the  bail  in  this  action,  moved  The  words 
in  Easter  terra,  to  have  an  exoneretur  entered  on  the  wm^ondtu»d 
bnl  piece,  and  the  recognizance  roll  set  aside,  on  the  in^affi^t^^ 
pound  that  what  purported  to  be  the  affidavit  to  hold  to  ^kentefo^^ 
IhB,  taken  before  a  Commissioner  for  taking  affidavits,  was  ^^^eid^^r 
a  imUitir,  inasmuch  as  the  words  **  before  me"        ^J2So< »id'' 
emitted  from  the  jurat.    It  appeared,  that  the  defendant  RUehU,J.J. 
ms  arrested  in  October^  1860 ;  that  he  put  in  special  bail  ^^stmoiifui), 
OD  the  9th  November;  that  issue  was  joined  on  the  28th  ^if^!^'^'^ 
Ikeember;  and  that  a  verdict  was  found  for  the  plaintiff,  a^^fi<^uon 
the  trial  at  the  York  Sittings,  June  25th,  1861.    A  ca.  ^^J^;^ 
auto  fix  the  bail  was  issued  August  30th,  1861,  and  an  J^^^e°S5i? 
letion  brought  on  the  recognizance,  October  19th,  1861.  pieo^«nd^^« 
She  bail  swore  that  the  defendant  left  the  Province  with-  roll  eet  aside 
sst  their  knowledge,  shortly  after  special  bail  was  put  io,  latefortbe 
mi  went  to  the  United  States,  and  had  never  returned,  ^V^btfilg^* 
«d  they  believed  never  would  return.  re^uSSJj. 

D.  8.  Kerr  oppesed  the  motion.  The  bail  can  take  no 
Mjection  to  the  affidavit,  which  the  defendant  himself 
Mold  not  have  taken ;  and  it  would  be  too  late  for  him  to 
ilject  to  any  defect  in  the  affidavit,  after  perfecting  bail, 
Ijd  takii^  other  steps  in  the  cause.  Chapman  v.  Snow 
$);  Janes  v.  Priee  (b) ;  jy Argent  v.  Vivant  (c) ;  Shav}- 
T.  WaOey  {d);  Knight  v.  Dorsy  (e);  Tucker  v. 
^^flV^  (J)i  2forUm  V.  Danvers  (g).   Neither  would  it 


{tO%TminL1».       (9)19.^B.4A.       (/)  2  Cr. « X 48S. 
^)  1  T.  R.  876, 
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1862.  be  any  answer  by  the  defendant,  that  he  was  ignoraat 
—  the  defect,  as  he  was  bound  to  be  aware  of  it,  as  bo 

as  ho  was  aware  of  the  proceedings.    Esdaile  v. 
Ellison,   (a).    The  mere  omission,  ex  post  factoy  of  two  fon 
words  in  the  jurat,  will  not  vitiate  the  affidavit;  perj 
could  be  assigned  on  it ;  and  the  Courts  have  permit 
similar  defects  in  affidavits,  to  be  amended,  as  by  insert 
the  place  of  swearing.    [Ritchie,  J.    Here  there  is 
affidavit,  as  the  defects  render  it  fl  nullity.    The  re  b< 
no  affidavit,  for  what  do  you  make  the  bail  liable?]  ] 
the  an^ount  endorsed  on  the  writ,  which  is  the  sanu 
that  in  the  affidavit,  and  is  the  amount  for  which 
defendant  is  arrested.  2  Rev,  Slat.  353.    It  is 
denied  that  the  defendant  made  the  affidavit,  and  that 
person  whose  name  is  subscribed  to  the  jurat  had  autt 
ity  to  administer  an  oath.    The  application  should  h 
been  made  in  the  suit  against  the  bail.    [Ritchie,  J. 
bail  piece  was  t:ikeu  in  the  first  suit,  and  the  applical 
to  enter  an  exoneretur  thereon  is  properly  made  in 
same  suit.]    It  is  too  late  to  enter  an  exoneretur^  after 
bail  piece  has  been  enrolled. 

Thomson,  in  reply.  The  cases  cited  on  the  other? 
were  applications  made  by  the  defendants :  here  the  ap 
cation  is  made  by  the  bail ;  which  is  a  very  difi"orent  w 
It  cannot  be  said  that  they  have  slept  on  their  rigl 
they  are  not  bound  to  louk  after  what  the  defeudaut 
doing.  If  an  application  for  relief  could  not  be  mi 
after  the  bail-piece  is  enrolled,  the  bail  might  be  depri 
of  all  remedy,  inasmuch  as  the  plaintiff  can  enroll  the  h 
piece,  at  any  time  before  suing  the  bail ;  but  the  bail  i 
apply  at  any  time  before  judgment  recovered  against  tb< 

Cur,  adv.  vuli 

Ritchie,  J.,  now  delivered  the  judgment  of  hims 
Carter,  C.  J.,  and  Wilmot,  J. 

This  is  an  application  on  behalf  of  bail,  sued  o 
recognizance  of  bail,  to  enter  an  ezoneretur  on  the  1 
piece,  and  set  aside  the  recognizance  of  bail,  on  the  gro 

(a)  6  J)<noL  465. 


In  thb  TwwfTT.FiFTH  Year  of  VICTORIA. 


lat  the  document  professing  to  be  an  affidavit  to  bold  1863 

» bail,  and  to  have  been  made  before  a  commissioner, 

1  1     .  .  .       1  J  Lyons 

18  not  properly  sworn,  the  jurat  omitting  the  words  against 

before  me."  elldJon 

A  mere  imperfection  constituting  an  irregularity  in  the 

Idavit  to  hold  to  bail,  may,  no  doubt,  as  regards  the 

terference   of  the  Court,   on  motion,  be  waived,  by 

[tting  in  bail  ab6ve ;    but  what  professes  to  be  an 

idavit  in  this  case,  is,  I  think,  under  the  authorities, 

k  absolute  nullity;  and  though  an  irregularity  may  be 

wred,  a  nullity  cannot.    In  Meg.  v.  InJiabitants  of 

tloxham  (a)  it  was  unequivocally  held,  that  the  want 

■  fhe  words  *'  before  me,"  in  an  affidavit  taken  before  a 

ommiasioner,  was  not  an  irregularity,  but  a  defect 

lecting  the  jurisdiction,  and  that  it  could  not  be  waived. 

ctd  Denmarij  Chief-Justice,  says,  **I  think  this  is  not 

in  irregularity  which  can  be  waived  ;  a  defect  of  juris- 

^ diction  is  shewn,  and  the  objection  is  one  which  we 

^cannot  avoid  giving  effect  to;"  and  Coleridge,  J.,  says, 

*  This  defect  is  not  a  mere  irregularity,  but  affects  the  juris- 
'diction,"  and  again,    It  is  consistent  with  the  jurat,  that 

•  the  oath  was  not  administered  at  all,"  and,  per  Wigktman^ 
F.,  "  The  jurat  is  clearly  not  sufficient :  consistently  with 
**  it,  the  affidavit  may  have  been  sworn  before  a  person 
'having  no  authority."  In  Iteg.  v.  InJiabiiants  ofNorbury 
(4),  the  Court  acted  on  the  authority  of  lieg.v.  Bloxham^ 
M  refused  to  overrule  the  case ;  and  in  Graham  v. 
hgleby  (c) ;  where  the  same  question  arose,  Po//oc^,  C.  B., 
i^i,  '*  The  affidavit  is  bad,  by  reason  of  the  omission  of 
!^  words  *  before  me,'  in  the  jurat.  It  is  the  same  as  if  there 

been  no  affidavit,"  and,  per  Parke,  B.,  •*  We  are 
P*  bound  by  the  cases  of  Beg.  v .  Inhabitants^  of  Bloxham,  and 
^ifey.  y. Inhabitants  of  Norbury,  to  hold  that  this  having 
made  before  a  Commissio^ier,  is  bad,  for  omittino: 
in  the  jurat  the  words  '  before  me,'  and  again , '  <  The  present 
jiBdavit  is  equivalent  to  no  affidavit,"  and,  per  Alderson, 
The  affidavit  ought  to  have  followed  the  usual  form, 
md  not  hariDgdone  so,  must  be  treated  as' no  affidavit." 
U)«Q.S.H8,         (»)r^^.634,n.(a.)  {c)lExeh.eK. 

If 
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186S.       If  the  C!ourt  of  Exchequer  felt  tbemielTM  bound  \sj 

  the  authority  of  the  cafes  cited,  it  not  this  Court  eqatUy 

jj^n    8o?  But  if  they  were  open  to  review,  we  can  aee  noiMM 
MujMon.   to  doubt  the  accuracy  of  the  deciaione.   By  what,  thmi  b 
the  liability  of  the  bail  to  be  governed,  if  thmre  was  no  afidft- 
vit?  The  defendant  has  clearly  been  illegally  held  to  biil, 
because  the  Hevised  SuUtUes  say  that  no  person  shall  k 
held  to  special  bail,  upon  any  process  inuing  ont  of  tsj 
^<  Court  of  Record  in  the  Province,  where  the  cause  of  aotioa 
shall  not  amount  to  upwards  of  £5,  and  aflMavit  thereof 
made  and  filed  as  heretofore  accustomed,"  and  after  qmi- 
fyiag before  whom  the  affidavit  may  be  made,  adds,  And 
the  sum  or  sums  specified  in  irucA  affidavit^  shall  bsen- 
dorsed  on  the  back  of  the  writ  or  process,  for  whidi  sub 
or  sums  so  endorsed,  the  Sheriff  or  other  officer,  to  whoa 
such  writ  or  process  shall  be  issued,  shall  take  bail,  and 
for  no  more,"  and  the  next  section  declares  that,    In  ill 
suits  wherein  the  writ  or  process  shall  not  be  oo 
indorsed  for  bail,  the  defendant  shall  not  be  arrested." 
It  has  been  suggested  that  the  body  of  the  affidavit  ii 
sufficient,  that  it  was  made  and  subscribed  by  the  right 
person,  and  that  the  authority  of  the  Commissioner,  whow 
name  is  subscribed  to  the  jurat,  is  not  disputed.  Thii 
may  be  all  true.    But  does  it  make  the  document  sa 
affidavit?  and  if  it  does  not,  how  does  it  help  the  csief 
It  has  also  been  urged  that  the  plaintiff  has  recovered  Ui 
judgment,  on  the  cause  of  action  set  out  in  the  affidavit :  hdt 
how  can  this  be,  when  there  is  no  affidavit  ?   If  the  psptf  | 
professing  to  be  an  affidavit  is  an  absolute  nullity,  hovj 
can  the  Court  look  at  it  (after  determining  that  it  is  aoj 
affidavit),  to  ascertain  what  it  contains?  and  if  noaiEds^  j 
vit,  how  can  anything  it  may  contain,  affect  the  partiei!.| 
Must  it  not  be  treated  either  as  an  affidavit,  or  so  mieh  I 
waste  paper?   There  can  be  no  doubt  that  if  aplaiBtiCi 
recovers  for  a  cause  of  action  wholly  different  from  thl  I 
cause  of  action  contained  in  his  affidavit  to  hold  to  hsil|l 
the  bail  are  entitled  to  be  relieved.  Doea  it  not  neoesssriU 
follow,  that  if  he  recovers  for  a  cause  of  action  not  in  wA 
affidavit,  they  must  be  equally  free  from  liability  ?  -  J 
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Thb  €Me  seeiM  to  us,  simply  to  amount  to  tkii :  the  1991. 

yotifr  WTongfally  arretted  the  defendant,  witheut  an   

idaTit,  contrary  to  the  express  prorisions  of  the  statute :  j^^^^ 
i  defendant,  supposing  himself  to  have  been  rightfully  Xlusov. 
twted,  giTes  bail  to  the  Sheriff,  and  leares  the  country ; 
i  but  to  the  Sheriff,  ignorant  of  the  plaintiff's  wrong- 
I  act,  supposing  (as  we  think  they  had  good  right 

do)  the  arreet  legal,  put  in  special  bail :  judgment 
veoovered  against  the  principal,  and  the  plaintiff  seeks 

iBike  that  judgment  ayailable  against  the  bail,  by 
iag  them  on  the  recognizance ;  when,  for  the  first  time, 
I  appears  by  the  afEidavit,  they  discover  the  want  of^an 
■darit,  and  apply  promptly  for  relief.  We  cannot 
inoTer  in  what  respect  they  have  been  guilty  of  any 
Nhes.  So  soon  as  an  attempt  is  made  to  enforce  a 
sbility  against  them,  they  naturally  search  to  ascertain 
rhether  they  are  liable,  and  for  what ;  whether  the  plaintiff 
IS  recovered  for  a  cause  of  action  set  out  in  his  affidavit. 
Ditead  of  finding  an  affidavit,  and  a  recovery  for  a  matter 
otset  out  in  it,  in  which  case,  they  would,  imquestionably, 
s  entitled  to  have  an  exoneretur  entered,  they  find  he  has 
eeovered  for  a  certain  cause,  but  no  affidavit  at  all.  Had 
key  found  in  the  first  case  an  affidavit,  and  a  recovery  for 
Afferent  cause,  the  plaintiff's  proceedings  would  have 
leo  so  fiir  correct,  that  for  the  cause  for  which  an  affidavit 
li  been  made,  he  would  have  had  the  right  to  indorse 
Is  writ,  and  arrest  the  defendant ;  but  in  the  latter  case 
I  was  wrong  from  the  beginning;  havinsr  made  no 
Idavit,  he  had  no  such  right  at  all.  How  the  bail  can 
I  held  free  from  liability  in  the  one  case,  and  liable  in 
IS  other,  we  are  constrained  to  confess  our  entire 
aMHy  to  understand. 

We,  therefore,  think  an  exoneretur  should  bo  entered, 
il  the  recognizance  set  aside. 

Sabkee,  J.,  said  he  thought  this  was  net  a  case  ndiere 
l^'Omirt  was  oaHed  on  to  interfere."  The  bail  had 
Itoffed  into  the  recognizance,  and  clearly  they  had  not 
iKMfmad  it*  He  also  said  that  he  was  not  entirely  satis<- 

ktlM*  the  defiwt  in  the  jurat  rendered  the  affidavit 
liij.  Bttit 
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1862.       Rule  for  entering  on  exoneretur  on  the  bail-pic 
setting  aside  the  recognizance  roll. 


Lyons 
agaitut 
Ellison 


JARDINE  against  McAULEY. 

Defendant       A  SSUMPSIT  on  an  account  stated  in  lfovembe% 

SlppHeVad-  The.  facts  are  fully  stated  in  the  judgment  of  the 
bS?w  ^8Wp,  V^erdict  for  the  plaintiff,  £2,737. 
Srthw-^ad""*    A  rule  nisi  for  a  new  trial  having  been  granted 
gaged^thTsWp  ^^^^  shewed  cause  in  Easter  term  last,  c( 

to  the  plaintiff  ing  that  as  the  debt  on  the  account  stated,  did  not 
issT^^r  £ia[-till  nearly  three  mouths  after  the  covenant  was  \ 
enSinted to^^"  into,  it  was  not  merged  in  the  covenant;  and  that 
mount^due!'  Covenant  was  a  mere  statutory  security,  it  migl 
T^^Janua^^'  stand  with  the  simple  contract  debt.  Yates  ▼.  Ast 
^v^ber\m'^^  also  contended  that  the  question  of  merger,  not 
the  parties  '  been  taken  at  the  trial,  was  not  available  now. 
settled  their         a     -r     ^  ^  i-   i  .  i 

accounts,         A.  L,  JPabner^  contra^  relied  on  the  simple  c 

anceVas  "  debt  being  merged  in  the  covenant,  which  destroy/ 
duetto  ttie*  plaintiff's  right  of  action  ;  and,  therefore,  that  the  ob 
fhe^ad^cSs  ^ould  be  taken  on  motion  for  a  new  trial.  He  citec 
SSi^^wi^-  Homan  (b) ;  James  v.  Isaacs  (c). 

given  rHeld.  Qur.  adv. 

that  assumpsit 
would  not 

SiMice;* but  CARTER,  C.  J. ,  no w  delivered  the  judgment  of  the 
8houid\w)^°  '^^^^  action  of  assumpsit  on  an  account  sta 

^v^nant?"*  recover  a  balance  of  £9,749.  195.  llrf.  sterling,  adm 
be  due  by  the  defendant,  on  20th  November^  18i 
appeared  that  the  defendant,  being  largely  indebted 
plaintiff  fojr  supplies  and  advances  to  enable  him  t 
a  ship ;  had,  as  security,  given  the  plaintiff  a  niot^ 
the  ship,  on  4th  September^  1857,  according  to. tfa 
visions  of  the  Merchant  Shipping  Act.   The' exact  a 

(a)  4  Q.  B.  182.      (6)  16  Jut,  889  ;  8  Mac.  d  O.  878.      (e)  IS  C. 
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le  at  the  time  such  mortgage  was  given,  does  not  appear.  1862. 
be  mortgage  states  the  consideration  as  follows,    I,  the  ^^^^ 
undersigned,  Daniel  McAuleyy  in  consideration  of  <£10,  against 
000  sterling,  this  day  lent  to  mo  by  John  Jardine  and  McAuukt. 
John  Jardine  Jr.  &c,"  (Then  follows  the  covenant  for 
epayment  of  the  £10,000  with  interest,  on  the  1st  January, 
858.)     and  for  better  securing  to  the  said  Jardines  in 

*  manner  aforesaid,  of  the  principal  sum  and  interest,  I 

*  hereby  mortgage 'to  the  said  Jardines  sixty- four  sixty 

*  fourth  shares,  &c." 

It  is  not  denied  that  the  account  settled  between 
be  parties  on  30th  November,  1857,  was  the  account  of 
advances  for  the  ship,  before  and  after  the  giving  of  the 
noitgage ;  nor  that  the  balance  then  ascertained,  of  £9,749. 
19<.  \\d.,  was  included  in  the  £10,000  secured  by  that 
mortgage,  for  the  repayment  of  which  on  the  Ist  January y 
1858,  the  covenant  in  the  mortgage  was  given.  It  was  an 
uieertainment  of  the  balance  due  on  the  mortgage,  which,. 
7  the  terms  of  the  covenant,  was  not  payable  till  the  1st 
hmary,  1858.  If  that  balance  can  be  considered  as  an 
^dependent  contract  arising  on  the  account  stated*  such 
mplied  contract  would  be  to  pay  on  request,  and  there- 
ore,  before  the  time  limited  by  the  covenant.  If  there 
K>ald  be  any  doubt  whether  the  settled  account  of  Novem- 
ier  20th,  1857,  was  of  matters  different  from  that  secured 
>y  the  mortgage,  that  would  be  a  question  for  the  jury, 
f  it  was  an  adjustment  of  the  same  account,  the  case  of 
\fiddleditch  v.  JEUis  (a),  decides  that  no  action  of  assump- 
it  will  lie  for  the  balance.  The  marginal  note  of  that 
■86  is  thus,  ^<  Where  a  sum  of  money  is  secured  by  a 
'deed,  and  a  balance  is  struck  for  the  purpose  of  asoer- 
'taining  how  much  remains  due  thereon,  and  the  obligor 
^adtnUa  the  correctness  of  the  account^  and  promises  to. pay 
'^U;  debt  on  simple  contract  on  an  account  stated,  will 
'•not  lie,  but  the  action  must  be  brought  on  the  specialty." 
Bo^e,  B.,  delivering  the  judgment  of  the  Court,  says, 
••The  plaintiff  was  a  mortgagee  under  a  mcirtgage  inmi 

..{■/ 

j  (a)  2  Exch,  623. 
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1862.       defendant,  with  power  a  of  sale,  and  the  mortgage  de 

  contained  the  ordinary  coyenant  by  the  defendant, 

agoing       pay  the  principal  sum  secured,  with  interest.   The  mo 
McAuLBT.     gaged  property  was  afterwards  sold  by  the  plainti 
under  the  power  of  sale,  but  it  did  not  produce  saffi 
^«cnt  to  discbarge  the  debt  duo  to  the  plaintiff.  . 
account  was  afterwards  stated,  charging  the  defendi 
with  the  principal  and  interest,  and  giving  him  credit 
the  net  proceeds  of  the  sale.     It  may  be  taken  tl 
defendant  admitted  the  balance,  and  promised  to  pay 
*'  The  only  question  is,  whether  debt  lies  on  the  accoi 
stated,  and  we  think  it  cannot.    The  general  prinei{ 
is  clear,  that  where  a  debt  is  secured  by  a  bond,  cov< 
•*ant,  or  other  specialty,  there  the  obligation  by  simj 
*«  contract  is  gone.    The  lesser  security  is  merged  in  1 
••greater." 

It  was  further  contended  on  behalf  of  the  defendai 
that  the  receipt  of  £7,500  in  discharge  of  the  mortga{ 
indorsed  on  the  mortgage  by  the  plaintiff}^.  May  6th,  181 
prored  a  payment  of  the  debt  secured  by  the  mortgaj 
Prima  facie^  without  any  evidence  to  shew  the  real  stJ 
of  the  account  between  the  plaintiffs  and  the  defendai 
we  think  it  would  be  evidence  from  which  such  paynw 
might  be  inferred,  especially  as  it  appeared  the  plaiu* 
had  received  the  cargo  put  on  board  by  the  defendant 
be  sold  and  accounted  for  by  the  plaintiffs,  the  proce< 
of  which  would  go  to  the  defendant's  credit,  and  pro  (a 
reduce  the  debt.  But  inasmuch  as  neither  the  receipt 
dieeharge  could  be  pleaded  as  a  release,  not  being  un< 
seal,  the  plaintiffs  would  not  be  conclusively  estop{ 
from  shewing  that  the  amount  of  £7,500  did  not  pay 
whole  amount  due  for.  debt  and  interest,  and  that  the  I 
ance  of  £2,500,  was  still  due  and  unpaid,  which  un 
such  proof,  might  be  recovered  in  an  action  on  the  oo^ 
ant.  The  discharge  of  the  mortgage  of  the  ship,  wl 
under  the  provisions  of  the  Merchant  Shipping  Act, 
necessary  to  enable  the  mortgagee  to  have  the  benefi 
the  power  of  sale  contained  in  the  mortgage,  w( 
not  necessarily  discharge  the  covenant  for  payment  of 
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debt  and  interest,  beyoDcL  the  amount  actually  paid  in  1862. 
utisfaction  of  the  mortgage  debt.   

There  is  nothing  we  can  find,  putting  the  covenant  for  against 
tiie  payment  of  money  contained  in  a  mortgage  on  a  HcAulbt. 
ihip,  on  a  different  footing  from  a  covenant  for  money  in 
any  other  instrument;  and  if  the  simple  contract  debt 
keoame  merged  in  the  covenant,  if  the  receipt  indorsed 
w  the  mortgage  had  the  effect  of  discharging  the  whole 
Mt,  without  full  payment,  we  do  not  see  how  an  action 
en  the  simple  contract  could  be  maintained,  to  recover  any 
Uanoe  which  might  be  left  unpaid. 

The  cases  of  Kerrison  v.  Cole  (a) ;  Mouys  v.  Leake 
(J);  Bidden  T.  Leeder  (c);  King  v.  King  (d),  will  be 
tend  to  support  this  doctrine. 

For  these  reasons,  we  think  the  rule  for  a  new  trial  must 
kemade  absolute. 

Rule  absolute. 

la)  S  Ernst,  S81.  (6)  8  T.  B.  411. 

{€)  I  B.AC.  8i7.  (d)  8  P.     m.  8U. 
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ARGUED  AND  DETEBMINED 

IN  THE 

REME  COURT  OF  NEW  BRUNSWICK 

IN 

MICHAELMAS  TERM, 

:  TWENTT-SIXTH  YEAR  OF  THE  BEIQN  OP  VICTORIA. 


Ex  Parte  BEATTIE  and  Another. 

[S  was  a  prosecution  under  the  Summary  Conviction  if  the  prone- 
Let  (1  Revised  Statutes^  c.  138),  for  maliciously  pull-  St  the  tSai  of* 
wn  a  fence.    The  prosecutor  appeared  at  the  trial,  SildS?*^'''' 
5  Justice,  after  hearing  the  eyidence,  dismissed  the^^^JJ^^^' 

atioD,  with  costs.  S^f^Flh™, 
'  nM  no  power 

3rder  nisi  for  a  certioran  to  remove  the  proceedings  JJ^SJ^^i?*^ 

been  granted,  on  the  ground  that,  by  the  lO^bg^*^^^' 
I  of  the  Act,  the  Justice  had  no  power  to  award  costs,  Sumnuur 
.  where  the  prosecutor  did  not  appear  at  the  hearing ;  Act,  i  Rw. 
nsford  now  shewed  cause.  ^'  ^ 

Curiam. — l)o  you  find  any  authority  to  Justices 
ose  costs  where  the  prosecutor  does  appear  at  the 
ind  the  defendant  is  acquitted?  The  10th  section 
sly  authorises  the  giving  of  costs  where  tha  informa- 
dismissed  because  the  prosecutor  does  not  appear ; 
le  next  section  contains  no  such  words  where  the 
lint  is  dismissed  after  a  hearing.  We  cannot  go 
1  what  the  Act  authorises.       Bule  absolute  (a). 

m  Fom  (PXnfemd  to  ia  tbs  lltii  MctkmoT  tlM  dialer,  §mum 
wmgMb  tbat  the  Jnitlee  hM  power  to  awtrd  coiti  in  oltlier 
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THE  QUEEN  againsi  DOWUNG. 


^ent^tibe  A  ^ULE  nisi  having  been  granted  to  quash  a 
^^^^^^^JLJL  viction,  had  under  a  bye-law  of  the  (31 


Gt 

AiAii'via.  FredeiHdon^  which  imposed  certain  tolls  for  anchorai 
«.  8,  to  nuke  ,  ^ 

''«^ori«e^^    Needham  now  shewed  cause.    The  54th  sectioi 
"S^^of  the  City  Charter  (22  Vict.  c.  8)  authorises  the  Coi 
d<MS*not'      ation  to  make  bye-laws,  intei'  alia^  ''To  regulate 
Sporitionof    anchorage,  lading  and  unlading  of  vessels  arrivinj 
chorage^^ **  ^'^^  City,"   These  words  must  be  construed  disj 
tively.   They  may  make  a  bye-law  about  anchorage,  ^ 
out  noticing  the  others.  [Parker,  J.  To  regulate  anc 
age,  means  the  mode  in  which  vessels  shall  anchor.] 
Charter  also  gives  the  Corporation  the  power  to  regi 
fees :  this  necessarily  includes  power  to  establish  1 
So,  the  power  to  regulate  anchorage,  gives  the  righ 
impose  tolls  for  anchorage,  as  a  necessary  incident, 
term  **  anchorage"  in  this  connection,  legally  impli( 
power  to  impose  a  toll  for  anchoring.    [Parker,  J, 
necessarily  so.    Ritchie,  J.    In  common  parlance, 
would  use  the  words    anchorage  ground,"  not  **anci 
ing  ground."]   Tomlins'  Law  Dictionary,  defines  ''  and 
age  "  to  bo  "  A  duty  taken  of  ships  for  the  use  of  thehf 
where  they  cast  anchor and  JohnsorCs  Dictionary  g 
the  same  meaning. 

FraseTy  contra  y  contended  that  the  City  Charter  { 
the  Corporation  no  power  to  make  a  bye-law  impoi 
tolls  upon  vessels  anchoring;  but  merely  the  powei 
regulate  how,  and  where,  vessels  should  be  anchoi 
The  power  to  impose  a  toll  could  not  be  given  by  in 
cation. 

Carter,  C.  J.  The  word  •*  anchorage''  has  a  double  m 
ing,  to  say  the  least  of  it,  and  I  think  when  a  powc 
intended  to  be  given,  to  impose  a  tax,  it  should  be  by  c 
and  unambiguous  words. 

Pab] 
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Pabkbb,  M.  B.   Taking  the  connection  in  which  the  186S. 

rd  is  used,  that  is,  with  the  lading  and  unlading  of  vea-  ^ 

I,  I  think  it  does  not  authorise  the  imposition  of  tolls.  ^^^ShtT" 

ViLMOT,  J.   I  think  the  authority  giren  to  regulate  DowuMa. 

Dchorage,"  means  only  the  power  of  making  rules  to 

alate  the  mode  of  the  anchoring  of  vessels. 

trroHiEy  J.   The  power  to  impose  a  tax  which  may 

€t  the  shipping  of  a  great  river,  should  be  given  in 

IT  and  unambiguous  langu.ige ;  and  not  by  mere  impli- 

ion.    I  think  the  words  of  the  Act  will  not  bear  the 

istruction  contended  for. 

Conviction  quashed. 


JOHNSTON  affaimt  xMcDONALD. 

niHIS  was  an  application  on  behalf  of  the  defendant,  to  Where,  after 
[  set  aside  the  verdict,  and  that  the  phiintiif  be  ordered  the  imrties  ' 
discontinue  the  action;  on  the  ground  that  the  verdict S^^heJuir*^ 
8  obtained  by  fraud,  and  contrary  to  good  faith.  wai^ivenf** 
[t  appeared  by  the  defendant's  affidavit,  that  an  action  ^^J^j^pj^^^ 
issumpsit  had  been  commenced  by  the  plaintiff,  *^o"^*^^^  notice  u?the 
I  defendant,  to  recover  for  the  board  and  lodginjc  of  a  defendant  or 
_   _  __.  _  1 T      1      hiH  attomev, 

lor  called  c/ame^  Coughlm^ov  James  McDonald;  that  and  in  their 

ahBenctt  tried 

I  defendant  appeared  and  pleaded  in  the  suit,  and  notice  the  cause,  and 
trial  was  given ;  that  the  defendant  had  a  good  defence  ye^i!!t,^the 
HI  the  merits,  yet,  for  the  purpose  of  avoiding  expensive  S^S^iJUde"^ 
gation,  he,  at  the  request  of  the  plaintiff,  agreed  toJJ^®^®*;^^ 
tie  the  case,  and  pay  the  plaintiff  £10  in  full  satisfaction  ^{J^^'gj^' 
I  discharge  of  the  action  ;  that  he  did  pay  the  amount,  and  PJ^^^jJ^™^ 
plaintiff  received  it  in  satisfaction  and  discharge,  and  move  for  » 
icuted  a  release  under  seal.    That  the  legal  effect  of  [heVound  of 
release  was  fully  explained  to  the  plaintiff  by  the  JhS'jJ^^i^ 
son  who  witnessed  the  execution  of  it;  and  that  the^^J^^^'JJr. 
btiff  appeared  fully  to  understand  the  nature  of  \i,eonUnum%€e. 
It  believing  the  cause  was  ended,  the  defendant  in- 
structed 
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1862.    structed  his  attorney  of  the  circumstance^,  and  directed 

  him  not  to  take  any  further  steps  in  the  action.  That 

^o™^^  notwithstanding  the  agreement,  the  plaintiff,  without 
McDonald,  any  subsequent  notice  to  the  defendant  or  hie  attomeji 
and  in  their  absence,  had  the  cause  tried  a^  undefended, 
and  obtained  a  verdict  for  i£52.  There  were  other  afr 
davits  corroborating  the  material  statements  of  the  de- 
fendant. 

S.  R.  Thomson  in  support  of  the  motion,  contended, 
that  the  plaintiff  having  gone  to  trial  contrary  to  good 
faith,  and  obtained  the  verdict  by  a  fraud  on  the  defendant, 
it  should  be  set  aside,  and  the  plaintiff  ordered  to  discon- 
tinue. [Parker,  J.  Should  you  not  have  pleaded  the 
release  puis  darrein  continuance'i']  Suppose,  the  d»y 
before  the  trial,  the  parties  settle,  and  the  defendant  sends 
away  his  witnesses,  and  does  not  attend  the  Court  at  all, 
how  could  he  plead  the  release  puis  darrein  continuance} 
[Carter,  C.  J.  You  might  apply  for  a  new  trial,  and 
get  leave  to  plead  the  release  puis  darrein  conlinuanee. 
Parker,  J.  The  plaintiff  has  a  ri^ht  to  contest  thit 
release  :  you  seek  to  deprive  him  of  that  right,  and  bring 
him  before  the  summary  jurisdiction  of  the  Court.  Why  do 
you  not  move  to  set  aside  the  verdict,  in  the  ordinary  way, 
on  the  ground  of  surprise,  and  then  obtain  leave  to  plead 
the  release  puis  darrein  corUiniMnce?']  The  defendant 
does  not  want  a  new  trial ;  he  asks  that  the  plaintiff  be 
compelled  to  discontinue.  [Parker,  J.  The  plaintiff  htt 
a  right  to  say  I  do  not  want  my  case  tried  by  affidavits."] 
If  no  notice  of  trial  is  given,  and  the  cause  is  tried  ai 
undefended,  the  defendant  may  apply  to  set  aside  the  ve^ 
diet,  without  moving  for  a  new  trial ;  and  this  case  ia,  in 
principle,  the  same. 

Ctir.  cUlv.  vuU. 

Cabtbb,  C.  J.,  now  said  that  the  defendant  ahoald  hivt  i 
moved  for  a  new  trial  on  the  ground  of  aurpriaei  nd 
then  pleaded  the  release       darrein  oonHnuanee^ 

Bole  refiiasd. 
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1862. 


Doe  on  the  demise  of  McCULLOGH  c^airwt  DOWD. 

THIS  was  an  action  for  Dower,  broaght  under  the  Act  AnwUon for 
21  Vict.  C.  25.  the  Act|l 

Fraser  moved  for  judfirmeot  as  in  case  of  a  nonsuit,  the  was  not  tried, 

,  .  ^  ,     .  ,   ,         .1  ^  .        X-      because  the 

plaintin  not  having  proceeded  to  trial  pursuant  to  notice,  defendant's 
A.  L.  Pddmer  opposed  the  motion,  on  affidavits  stating  )ected,  and 
Htkt  when  the  cause  was  called  on  for  trial,  the  defendant's  ^^jLht^ 
eounsel  objected  to  its  being  tried  by  the  common  jury,  Sell  untii^^ 
ind  the  Judge  decided  that  it  could  not  be  tried  until  agj^^^^^e 
Judge's  order  had  been  obtained,  directing  a  view  to  '^J^J*.^^^^ 
had,  as  directed  by  the  second  section  of  the  Act.  He  con-  ^^J^^J^^' 
boded  that  the  Act  did  not  provide  sufficient  machinery  no^uft^for^ 
to  work  out  its  provisions,  and  that,  as  it  was  not  thefngfJt^uf 
phintifTs  fault  that  the  case  was  not  tried,  judgment  as  in  wriiiout*oo8U. 
cause  of  a  nonsuit  should  not  be  granted. 
FrcueTy  contra. 

Per  Curiam. — It  was  not  the  plaintiff's  fault  that  the 
eaose  was  not  tried ;  therefore,  it  is  not  a  case  tor  judgment 
aa  in  case  of  a  nonsuit.  The  Act  seems  to  require  amend- 
neot  (a). 

Motion  refused  without  costs. 

(q)  See  Do€  dem  Johntton  v.  Jardine,  1  Puffs,  170,  where  the  Court  said 
toi  was  no  insuperable  dU&culty  in  oarrjlng  out  the  proylslons  of  the  Act. 


Ex  Parte  MULLIGAN. 

VTEEDHAM  shewed  cause  against  a  rule  nisi  for  ainftpraieeu- 

emiiorari  to  remove  a  conviction  had  before  himbefoi«the 
H  MiKfir  of  the  City  of  FredMcton^  for  violating  a  bye-  FrSdericfom, 
bw  of  tile  Corporation ;  on  the  ground  that  the  bye-lawby^*^* 
Hb  not  proved.   He  contended  that  it  was  not  necessaiy  ^ftibe^bj^ 
b  eveiy  eese  fai  tlie  Mayor's  Court,  to  prove  the  bye-laws  ^ 

of 
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186t.    of  the  Corporation.   If  it  was  neoesaaTy  to  prore  the 

  bye-law  ordinarily,  it  was  not  so  in  this  oase»  because 

mulusak.       defendant  bad  waived  the  proof,  by  not  objooting  that 
the  bye-law  was  not  proved,  until  after  he  had  gone  into 
his  defence.    [Ritchie,  J.   If  the  infringement  erf  one  of 
the  bye-laws  was  a  misdemeanour,  and  the  party  waSi^ 
indicted  for  violation  of  it,  would  you  not  be  boiuid  U> 
prove  the  bye-law?   If  so,  would  it  not  be  as  neoessai]^ 
to  prove  it  iu  your  own  Court?   You,  as  Mayor,  may  be 
very  familiar  with  the  bye-laws,  but  it  might  be  the  case 
of  an  ancient  Corporation,  and  the  Mayer  lately  come  into 
office.    WiLMOT,  J.   Did  the  defendant  use  the  bye-Iair 
on  the  trial.  ?]    Yes  :  and  for  that  reason,  he  cannot  noir 
object  that  it  was  not  proved.    In  another  Court,  no  doubt 
it  would  be  necessary  to  prove  it,  but  it  is  not  so  in  the 
Mayor's  Court.    [Parker,  J.    The  Mayor's  Court  must 
be  governed  by  the  same  rules  as  other  Courts.    N.  Pab- 
KER,  M.  R.    What  do  you  rely  on  as  a  waiver  of  the 
proof  of  the  bye-law  ?]    The  defendant's  using  it  on  the 
trial,  in  his  defence.    [Ritchie,  J.    No  doubt  your  word 
may  be  very  good  as  between  man  and  man ;  but  the 
defendant  was  not  bound,  on  the  trial,  to  take  your  word 
as  to  what  the  bye-law  was  under  which  you  were  proceed- 
ing against  him.] 

Per  Curiam.  Conviction  quashed. 


CALHOUN  against  COLPITTS. 

A  promiMory  f^^HIS  was  an  action  on  a  promissory  note  for  £37*  , 
^iiLAuguti,  \^    10«.  dated  24th  August^  1857,  payable  on  or  before  | 
^tti  fitercit  the  Ist  day  of  May,  1861,  with  interest "  from  first  Aug^  ; 
''jSiff^^v*^^  last."   Judgment  was  signed  by  default,  and  in  asseae- 
ftSmiit^^ing  the  damages,  the  interest  was  calculated  from  1st 
ua^im.      August,  1856. 

Steadman  moved  on  behalf  qf  the  defsndant,  to 

amend 
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■and  the  Msetsment,  contending  that  by  the  terms  of  186S. 
e  iiote»  interest  was  payable  only  from  1st  AuguH,  1857.  ^^^^^ 
A.  L.  Palmer  opposed  the  motion*  on  affidayits  of  the  tsminft 
sintiff  and  his  attorney*  to  the  effect  that  it  was  the  CoLPms. 
tention  when  the  note  was  made,  that  it  should  bear 
terest  from  1st  Augud^  1856.   The  Court  said  the 
eedon  must  depend  upon  the  meaning  of  the  language 
ed  in  the  note ;  and  not  upon  the  statements  in  affidavits. 

Cur.  adv.  vuli. 

CABTEBy  C.  Jm  now  said.  This  was  an  application  to 
lend  an  assessment  made  by  Wilmot^  J.,  on  interlocutory 
Jgment,  on  a  promissery  note  dated  24th  August^  1857, 
r  £37.  lis.  payable  on  or  before  the  Ist  day  of  May^ 
'61,  with  interest  ^^from  first  Augvst  last.^^  In  assessing, 
e  interest  was  calculated  from  1st  Augusty  1856,  and 
is  now  contended  the  interest  should  only  be  calculated 
om  Ist  August y  1857.  Several  long  affidavits  were  read 
1  both  sides,  having  little  or  no  bearing  on  the  point 
>r  our  decision.  All  we  have  to  do  is  to  consi'ler  what 
I  the  meaning  of  the  language  of  the  note,  as  regards 
iterest.  We  think  the  obvious  meaning  of  ''^August  last " 
J  Uie  previous  August,  viz.  August  185G,  and  that  the 
ssessment  was  properly  made. 
The  motion  will  be  disminsed,  but  without  costs. 


DAVIS  against  GUSHING. 

EPLE  VIN  for  a  quantity  of  pine  logs.    Pleas :  1st.  Defendant 
LV  Property  in  the  defendant.    2d.  Property  in  i2u- fiUiber  from 

who 

W  Denions.  claimed  to  be 

the  owner. 

Kplevin  by  the  plaintiff,  who  owned  the  lumber,  the  defendant  cannot  set  up  aa  a  de- 
ne, tliat  P.  had  authority  from  the  plaintiff  to  sell  the  lumber  for  a  certain  price ;  the  de- 
idaiit  in  purchasing  havmg  dealt  with  D,  as  the  owner  of  the  lumber,  and  not  aa  the 
ittffl^a  agent. 

B  replevin  for  timber,  the  plaintiff  cannot  recover  as  part  of  his  damages,  an  amount 
d  as  eonosel  fSses  on  the  trial  of  a  claim  of  property  put  in  by  the  defendant,  nnder 
liv.  Stat.  e.  136,  i  12;  nor  a  sum  paid  for  boomage,  while  the  timber  was  in 
Ifaaf  a  Boom  Company,  where  it  was  placed  for  survey  and  safe  keeping. 

*i  At 
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1868.       At  the  trial  before  Carter^      J.,  at  the  3l*  JbAn  cir- 

  cuit  in  AugustAfiui^  it  appeared  that  the  logs  in  question 

^^fut    Wei's  got  by  Demons  under  a  contract  with  the  plaintiff, 
CusHiNo.  by  which  i7emo7»  agreed  to  deliver  the  logs  to  the  plain* 
tiff,  at  Salmon  river,  at  the  market  price.    The  plaintiff 
swore  that  the  logs  were  delivered  to  him  by  Demons, 
at  Salmon  river,  but  that  being  upable  tQ  agree  upon  the 
price,  he  authorised  Demons  to  take  them  to  St.  John^ 
where  they  were  placed  in  the  South  Bay  boom,  and 
surveyed,  and  he  then  gave  Demons  the  survey  bills,  and 
authorised  him  to  sell  the  logs,  if  he  could  get  a  certain 
price.  Demons  denied  that  ho  had  ever  delivered  the  logs 
to  the  plaintiff;  and  stated  that  when  he  and  the  plaintiff 
were  unable  to  agree  upon  the  price,  he  took  the  logs  to 
St-  Johny  as  his  own  property,  and  sold  them  to  the  defen- 
dant, who  paid  him  for  them.    The  defendant  put  in  s 
claim  of  property  in  the  logs,  and  on  the  inquisition  before 
the  Sheriff's  jury,  they  found  iu  favor  of  the  plaintiff,  who 
paid  £44  for  counsel  fees  on  that  trial,  and  £5  16<. 
lOcZ.  for  boomago  paid  to  the  South  Bay  Boom  Company, 
while  they  had  charge  of  the  logs.     The  jury,  in  the 
present  case,  having  found  that  the  logs  were  the  property 
of  the  plaintiff,  gave  a  verdict  in  his  favor,  for  £64  1  \s.  1(W., 
including  the  £44  paid  by  him  as  counsel  fees  on  the 
trial  of  the  claim  of  property  before  the  Sheriff,  and  the 
£5  \Qs.  \0d.  paid  by  him  to  the  Boom  Company. 

Jack^  on  a  former  day  in  this  term,  moved  for  a  new 
trial,  on  the  gi*ound  that  the  verdict  was  contrary  to  eti- 
dence,  and  the  damages  excessive.  He  contended,  Ist 
That  there  was  no  delivery  of  the  logs  to  the  plaintiff; 
that  at  all  events,  the  title  would  not  pass  till  the  quantity 
was  ascertained  by  the  survey.  Simmons  v.  Smji  (a); 
Tansley  v.  Turner  (6).  2d.  Even  if  there  was  a  delivery 
to  the  plaintiff,  he  permitted  Demons  to  have  possesdoD 
of  the  survey  bill,  and  to  go  about  endeavouring  to  sell 
the  logs ;  and  that  was  evidence  of  his  authority  to  sell  ind 
receive  the  proceeds,  as  the  agent  of  the  plaintiff,  OM* 
Cmt.  210;  CapA  y.  Thornton  (c).  [Cimut,  C.  J« 
W^B.^aW.      {b)%Sin0.N.O.m.  Msa^p.M 
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Can  such  a  question  arise  on  the  pleadings  in  this  case?]  1862. 

Certainly :  one  issue  was,  whether  the  property  was  in  — ;  

the  defendant,  which  it  would  be  if  Demona  had  authority  ogainH 
to  sell,  as  the  plaintiff's  agent.  [Ritchie,  J.  Can  there  Cushimq. 
be  a  doubt  on  the  evidence,  that  the  defendant  bought  the 
logs  from  Demons y  believing  them  to  be  his  property,  and 
not  the  plaintiff's?  Does  not  the  rule  cavecU  etnptor 
apply?]  3d.  The  counsel  fees  paid  on  the  inquisition 
under  the  writ  de  prcprieUUe  probanda  ^  should  not  have 
been  allowed  as  part  of  the  damages :  only  taxable  costs 
could  be  recovered,  [Carter,  C.  J.  They  were  allowed 
under  section  13  of  the  1  Bev.  Stat.  c.  126,  which  pro- 
vides that  all  actual  costs  and  expenses  may  be  recovered.] 
That  related  only  to  the  costs  of  the  claimant,  when  a 
verdict  was  found  for  him  under  the  writ  de  proprietate 
probanda.  Neither  could  the  boomage  paid  be  recovered 
as  part  of  the  damages  :  the  owner  of  the  lumber  was  the 
person  to  pay  the  boomage. 

Cur.  adv.  vult. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
We  see  no  sufficient  reason  for  granting  a  rule  in  this 
case,  on  either  of  the  two  grounds  urged  by  Mr.  Jacky 
that  there  was  not  sufficient  evidence  of  a  delivery  of  the 
logs  by  Demons  to  the  plaintiff  at  Salmon  river ;  or  that 
the  defendant  derived  any  title  to  the  logs,  as  a  purchaser 
from  Demonsj  as  the  agent,  acting  under  the  authority  of 
Davis.  The  defendant  chose  to  deal  with  Demons  as  the 
party  having  the  property  and  possession  of  the  logs,  and 
purchased  from  him  and  paid  him,  as  the  owner,  and  not 
as  the  agent  of  Davis.  There  was,  evidently,  no  recog- 
nition of  the  right  of  DaviSj  in  the  agreement  between 
Demons  and  the  defendant;  but,  on  the  contrary,  a  repu- 
diation of  it.  .  On  these  grounds  we  shall  not  interfere 
with  the  verdict.  But  we  have  much  doubt  as  to  the 
tmount  of  damages,  in  which  have  been  included  counsel 
fees  paid  to  counsel  on  the  inquisition  before  the  Sheriff's 
jury,  on  the  ckim  of  property  made  by  the  defendant, 
and  also  as  to  the  boomage. 

k 
\ 
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1862.       There  must,  therefore,  be  a  rule  nisi  for  a  new  trial 

  unless  the  plaintiff  consents  to  reduce  the  verdict 

mffJifut  deducting  the  boomage  and  counsel  fees,  which  will  lear^ 
CusHnfo.  the  damages  at  the  sum  of  £14. 

The  plaintiff  may  have  a  month  to  consider  whether  he 
will  consent  to  the  reduction. 


HAMM  against  McAFEE. 
J9.  applied  to  SPECIAL  assumpsit.    The  declaration  allefired,  that  in 

Mie  plaintiff  to  ^.  ^,        ,  .  ...      .  ^ 

hire  a  horse,  \^  consideration  of  the  plaintiff^s  deliyering  a  hone 
Sised!**!)©^  to  one  Boone  J  to  go  from  St.  John  to  Mispeck^  the  defeod- 
ia?d  to  pia?n-  Undertook  that  the  horse  would  be  returned  in  good 
^  rive  him  Uie^^"dition,  or  that  he  would  pay  the  value  of  him;  that 
"bewepoMi-^  plaintiff,  thereupon,  delivered  the  horse  to  Bom, 
"bieif  any-  but  that  Boone  80  illtreated  the  horse,  that  he  died. 

'UhinirgoeR 

"rrSf ' "        Pl©a»  won  assumpsit. 

^mupon,  let  At  the  trial  before  Carter^  C.  J.,  at  the  last  Si.  Jolm 
^'ne^and  be  circuit,  it  was  proved  that  Boone  applied  to  the  plaintif 
Siidt^tbat  to  hire  him  the  horse,  offering  to  pay  the  hire  and  leart 
WM  ii'Sto"  ^  ^"  ^^^^^  ^  security,  but  that  the  plaintiff  refused 
J^statute  of  to  do  80,  unless  Boone  would  deposit  the  value  of  die 
no^being^n  horse.    That  the  defendant  then  said  to  the  plaintiff,  "If 

defend&nt  ^  YOU  fidve  him  the  horse,  I  will  be  responsible  if  anythinff 
waa  not  liable.  ^  *u    u  l  -^Ti 

goes  wrong  with  the  horse,  waggon,  or  harness;  tali 

the  plaintiff,  thereupon,  allowed  Boone  to  have  the  hone, 

which  be  drove  away ;  and  that  the  horse  died  the  day 

after  he  was  returned  to  the  plaiatiff.     A  veterioaij 

surgeon  stated,  as  his  opinion,  that  the  horse  died  from 

over-driving.    A  motion  was  made  for  a  nonsuit,  od  the 

ground  that  the  defendant's  promise,  not  being  in  writiiig» 

was  void  under  the  Statute  ol  Frauds.    The  learned 

Judge  declined  to  nonsuit,  reserving  tlie  p^int,  and  left  it 

to  the  jury  whether  the  plaintiff  let  Boone  have  the  hem 

solely  on  the  undertaking  of  the  defendant,  and  if  lei 

whether  ^oofie  had  bMa  gnilty  of  negligenoe.  Ytrdiel 

for  the  plaintiff. 


Ik  th«  Twbhtt^ixth  Year  of  VICTORIA.  387 

in  Michaelmas  term  last,  Gray^  Q.  C,  obtained  a  rule  1862. 

H  to  enter  a  nonsuit  on  the  point  reserved,  or  for  a   

nr  trial,  on  the  ground  that  the  verdict  was  against  the  ^^^t 
ight  of  evidence.  McAfbb. 
Duff  now  shewed  cause.    The  horse  was  delivered  t^ 
tone  exclusively  on  the  defendant's  credit,  the  plaintiff 
ring  refused  to  let  Boone  have  him.    It  was,  therefore, 
orighial,  and  not  a  collateral  undertaking,  on  the  part 
the  defendant.    [Parker,  J.    If  the  hiring  was  to 
one^  the  defendant's  promise  was  within  the  Statute.] 
e  plaintiff  would  have  no  right  of  action  against  Boone 
'  any  injury  to  the  horse.    [Ritchie,  J.    Would  he 
k  have  a  remedy  against  Boone^  even  though  the  contract 
th  the  defendant  was  in  writing?]    I  contend  that  the 
Qtract  released  Boone  from  liability,  and  that  though  he 
iS  a  bailee  of  the  horse,  ho  was  so  without  the  responsi- 
lity  which  ordinarily  attaches  to  a  bailee.    [Ritchie,  J. 
Dot  the  defendant's  undertaking  in  the  very  words  of 
e  Statute  ?  If  an  action  were  brought  against  Boone  for  an 
jury  to  the  horse,  what  could  he  plead  ?  He  could  not  deny 
at  he  hired  the  horse;  and  could  he  plead  that  the 
fendant  became  liable  for  him  in  case  any  injury  hap- 
med  to  the  horse  ?   Is  the  case  different  from  that  of  a 
in  who  hires  money,  on  the  security  of  another  person 
at  the  borrower  will  repay  the  money?]    There  was  an 
qpreaa  contract  here  with  the  defendant,  which  implies 
lit  Boone  was  not  to  be  liable.    Modus  el  conventio 
mint  legem.    [Parker,  M.  R.  If  Boone  was  to  return 
le  horse  at  all,  he  was  bound  to  return  him  in  good  con- 
ition.]     The  same  doctrine  which  relates  to  debts  under 
le  Statute  of  Frauds,  must  apply  here,  and  here  the  de- 
adaot's  undertaking  was  original,  not  collateral.  Forth 
Stanton  (a).  [Carter,  C.  J.  I  had  a  strong  opinion  at 
le  trial,  that  the  defendant's  promise  was  within  the 
brtiite.] 

Grajff  Q.  C,  oon/ra,  was  not  called  on. 

Per  OWr»Mi,  Rule  absolute  for  a  nonsuit  (6). 

(•)  1  9mnd.  SIS. 

jffi  lee,  Mamm^him  v.  Lakmen,  L.  M.  1  ij,  B,  ^sn;  t  M.  Lores  IT; 
p«iv.  AtdrmM,  Misk.  T.  1ST7. 
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DAY  against  HATHEWAY  and  Anotheb. 


c 


ASE,  for  negligently  running  down  the 
vessel.    The  declaration  alleged  that  the 


In  an  action 
for  running 
down  and 

y^fl^i^where  was  owner  of  a  vessel  called  the  ^*  Altna^*'  and  the 

there  waa 


plaintf'i 
plaiotf 


neffiiKence  on  dants  were  owners  of  a  steamboat,  called  the  ^^Fwest  Qumf 
^^theJSiy  that  while  the  Alma''  was  making  a  trip  from  8i.  Mol 
w^^mtr  to  Fredeiicton,  with  a  cargo  of  merchandiae,  the  Fmi 
^e  part^f^'^  Qu^en,  by  the  carelessness  and  mismanagement  of  thou 
^nimthe'  chai*ge  of  her,  ran  foul  of  the  ^^^^ma,"  and  greatly  dam- 
part  of  the    aged  her,  and  the  goods  on  board.    Plea,  not  guilty. 

defendant,the  ^  ?       „r.f     .    t      x  i    x   «  i_ 

plaintiff  can-     At  the  trial  before  WUmoi^  J.,  at  the  last  awmrj 
for^t^Bi^ary. circuit,  there  was  very  conflicting  evidence  on  the  quel- 1 
tion  of  negligence,  and  whether  the  collision  between  the 
plaintiflfs  vessel  and  the  defendants'  steamboat,  vai  j 
caused  by  the  negligence  of  the  crew  of  the  8teamboit,i& 
part,  or  in  whole  ;  and  whether  the  crew  of  the  plaintm  | 
vessel  were  also  to  blame. 

The  learned  Judge  told  the  jury  that  if  the  ooUiiki  j 
was  purely  accidental,  and  there  was  no  blame  on  < 
side,  the  plaintiff  was  not  entitled  to  recover.  Hit  if] 
the  injury  to  the  plaintiff's  vessel  was  the  result  of  j 
gence  on  board  the  defendants'  steamboat  only,  thoa  Ai] 
plaintiff  was  entitled  to  a  verdict ;  but  if  the  iiQUiy  w| 
the  result  of  negligence  on  both  sides,  and  the  ptamtmi 
negligence,  or  want  of  ordinary  care  conduced  to  thif 
injury,  then  they  should  find  for  the  defendants. 

Verdict  for  the  defendants,  —  the  jury  stating,  tliitii|j 
their  opinion,  the  plaintiff  was  more  to  blame  than  1 
deiendantiB. 

S.  R.  Thomson^  in  Hilary  term  last,  obtained  a  i 
nisi  for  a  new  trial,  on  the  grounds  of  mjsdirection,  ^ 
of  the  verdict  being  against  the  weight  of  evidence, 

A,  i2.  Wetmore  shewed  cause  in  Trinity  term  last^eot^l 
tending  that  the  jury  were  justified  in  finding  for  thi| 
defendants,  as  the  evidence  shewed  that  the  cbllisioai 
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^used  by  the  negligence  of  the  plaintiff,  or,  at  least,  that  1862. 

negligence  conduced  to  the  accident ;  and  that  the   

^jury  might  hare  been  avoided  by  the  exercise  of  reason-  against 
•ble  care  on  his  \mn.  The  direction  to  the  jury  was  right,  Hathkwat. 
Wording  to  the  cases  of  Thorogood  v.  Bryan  (a) ;  Tuff 

Warman  (6) ;  Bridge  v.  The  Grand  Junction  Ry.  Go. 
(c);  Wditev.  The  If.  Eastern  Railway  Co,  (d). 

S.  R.  Thomson y  contra  J  contended  thnt  the  Judge  should 
itre  told  the  jury  that  even  if  the  plaintiff  was  in  fault, 
ret,  if  the  defendants  could  have  avoided  the  accident  by 
be  exercise  of  reasonable  care,  they  were  liable.  Mere 
rant  ef  care  on  the  part  of  the  plaintiff,  would  not  pre- 
ent  him  from  recovering  for  a  collision,  if  the  defendant 
oald  have  avoided  the  consequence  of  the  plaintiff's  want 
f  care.  That  principle  was  established  in  Davies  v.  Mann 
e),  and  was  recognized  in  Tuff  v.  Warmany  cited  by 
be  defendant.  TJiorogood  v.  Bryan  had  not  been  over- 
aled  by  Waite  v.  The  N.  Eastern  Ry.  Co.  (d). 

Cur.  adv.  vult. 

Cabtbb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Chia  was  an  action  on  the  case  for  negligence ,  to  recover 
(ft  an  injury  caused  to  the  plaintiff^s  vessel,  by  collision 
villi  the  defiandants'  steamboat.  The  verdict  having  been 
mad  for  the  defendants,  the  plaintiff  asked  for  a  new 
rialy  OB  two  grounds :  1st,  That  the  verdict  was  contrary 
9  tbe  wei^  of  evidence ;  and  2d,  for  alleged  misdirections 
iftiie  learned  Judge.  The  evidence  (as  generally  tiap^ 
mm  in  such  a  case)  is  very  contradictory  and  irreconciU 
Ue,  bat  we  csnnot  see  tbat  there  is  any  such  preponder- 
nee  on  the  part  of  tbe  plaintiff,  as  to  induce  us  to  think 
be  jury  should  have  £^und  a  different  verdict,  or  to  justify 
^  Judge  in  tellii^  them  that  there  was  a  preponderance 
f  j^n^imM  in  frvor  of  the  plaintiff.  If  the  points  were 
pniMdy  submitted  to  the  jury,  it  appears  to  us,  the  evi- 
lipee  WAoW  quite  warrant  their  finding  on  those  points. 

jM«  Aa  to  the  alleged  misdirection.  The  learned  Judge 
M  s  c  A  us.  i^)  6  c;  fi.  \if.  s.  m. 

-      1*  insVniA\AdL 


390 


CASES  IN  MICHAELMAS  TERM 


1862.     instructed  the  jury,  Ist,  If  the  collision  was  accident^ 
and  no  blame  to  bo  attached  to  either  party,  they  shouft 
af/ainst  ^'^^  defendants.  2d.  If  there  was  Degligence  o 

iiatheway.  the  part  ef  the  steamboat  only,  they  should  find  for  (he 
plaintiff.  3d.  If  the  collision  was  caused  by  negligence  on 
both  sides,  and  the  plaintiff  s  negligence  conduced  to  tie 
injury,  they  should  find  for  the  defendants.  The  jury 
found  for  the  defendants,  stating  that  in  their  opinion 
the  jilaintiff  Avas  more  to  blame  than  the  defendants. 
Mr.  Thoinson  contended  that  the  proper  direction  would 
have  been,  that  although  the  plaintiff  might  have  been 
guilty  of  negligence,  still,  if  the  defendants  by  ordinary 
care  and  prudence  might  have  avoided  the  collision,  they 
would  be  liable.  Now,  want  of  ordinary  care  and  pru- 
dence is  what  the  law  means  by  negligence.  Such  pro- 
posed direction  would  have  amounted  to  this,  that  though 
the  plaintiff  were  guilty  of  negligence,  still,  if  the  defend- 
ants were  also  guilty  of  negligence,  the  plaintiff  should  : 
recover  against  them.  It  appears  to  us  that  Mr.  TAoinson 
has  confounded  a  direction  respecting  the  conduct  of  the 
defendant,  with  one  which  is  often  adopted  as  regards  the 
conduct  of  the  plaintiff  in  such  actions,  as  laid  down  io 
Butterfiehl  v.  Forrester  (a),  and  by  Parke  B.,  in  Bridjt 
T.  Grand  Junction  Ry.  Co.  (i),  where  he  says  the  rule 
is  that    Although  there  may  have  been  negligence  on  the 

part  of  the  plaintiff,  yet,  unless  he  might  by  the  exercise 
**  of  ordinary  care  have  avoided  the  consequences  of  the 

defendants*  negligence,  he  is  entitled  to  recover  r  if  by 

ordinary  care  he  might  have  avoided  them,  he  is  the. 

author  of  his  own  ,wrong.    Tha(,;is  .the  only  way  » 4 

which  the  rule,  as  to  the  exercisei.  pf  ordinaiy  care  ii 

applicable  to  questions  of  this  kind^" 

In  this  ease  the  finding  of  the  jury  amounts  to  this,  tW* 
there  was  negligence  or  want  of  ordinary  jctre  on 
sides,  but  more  so  on  the>part  of  the  plaintiff  . th^ 
defendants.  This  bein^  so,  it  would  seem  afaewd  tbii 
the  mo»t  guilty  should  recover,  ^igw)^ the  Jenrt  fii9^«'j 
The  direction  of  the  leuned  Judge  on  ttiis  point.  nMI  ; 
11  jM,ao.  (»)  t  jr.  hW.wtL* 
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te  in  accordance  with  that  given  by  CreswelU  J.  in  1862. 

'w  V.  London  &  Southwestern  jRf/.  Co.  (a),  who  asked  — 

*  Dat 
I  jury  whether  the  accident  arose  from  the  negligence  tigain&t 

the  defendants,  and  whether  it  was  in  any  way  attribu-  Hathkwat* 

le  to  the  negligence  of  the  plaintiff  or  his  servants ;  on 

ich  Pollock  C.  B.,  says,  "The  learned  Judge  ruled 

bat  in  cases  like  the  present,  it  is  one  element  of  the 

iquiry,  whether  the  plaintiff  has  contributed  to  the 

ajury  sustained  by  him,  by  his  own  negligence,  or  that 

•f  his  servants,  and  that  if  the  plaintiff  has  been  guilty 

f  such  negligence,  he  is  not  entitled  to  recover.  That 

ras  a  correct  stiitement  of  the  law." 

)n  both  points,  we  think  the  rule  must  be  discharged. 

Rule  discharged  (6). 

(a)  tn.d  y.  426. 

)  The  direction  to  the  jury  in  this  case,  was  not  according  to  the  rule 
blished  in  Davie*  v.  Manny  and  followed  in  Tuff  v.  Warman.  In  the 
nt  case  of  RadUy  v.  London  d  y.  Western  Railway  Co.,  L.  1  App, 
54,  the  rule  as  laid  down  in  those  cases  was  distinctly  affirmed,  and  it 
held,  that  the  proper  direction  in  cases  of  this  kind,  was  that  though  the 
Qtiff  may  have  been  guilty  pf  negligence,  and  though  that  negligence 
%in  fact  have  contributed  to  the  accident,  yet  if  the  defendant  could  in 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the 
idiief  which  happened,  the  plaintifl's  negligence  would  not  excuse  him.  — 

"ORTSR. 


ISLEY  against  THE  ALBERT  MINING  COMPANY. 

L  SSUMPStr  to  recover  for  .the  plaintiflTs  Bervicea  aa loan aettoft 
1^  Secretary  of  the  defendants,  from  Septemh^,  1867,  secret!^"©?* 

April.  -  tnlncorport- 

xx£/#»«y  xvuv.        ^  ted  Company, 

kt  the  trial  before,  TFiZmo<,  J.,  at  the  St.,  John  circuit,  ^hepiaintiir 

^         ••'  I-  t   i      -km-  ■  V    ^  ,  \^  '  Who  had  beett 

September  1861,  it  appeared  that  Mr.  Joseph  Qran^  waa  app^^^^^" 
eted'Pmidebi  of^thti  company,  in  June\  1856,  and  coq- former  ioaid 

*»>r.i       :  .  -  '  •   ■  .  .   •  ofDirectore, 

^%     t  I  rolled  on  thB 

■dHtftjnrkw  Fil(hfor  co6di^  oMered  liy  him,  mnd  for  'M>rlt'don«  by  his  orden  for 
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1862.    tinued  in  office  until  June,  1857.    At  the  annual  meetin^g 
  on  the  2d  June^  1857,  five  Directors  were  elected,  ai^^ 

AK8LET  ^ 

against  *^®y»  pursuance  of  the  bye-laws,  chose  Mr.  Hen^^ 
Thr  Albert  Gilbert^  as  President ;  but  Crane  and  the  Directors  electerf 
MzNiKoCo.  1856,  alleging  that  this  election  was  invalid,  obtainec^ 
an  injunction  to  restrain  Oilberly  and  the  Directors  chosen 
with  him,  from  acting  in  that  capacity.  The  injunction 
was  dissolved  in  Septenibery  1857,  at  which  time,  one 
Ellman  was  acting  as  Secretary.  Immediately  after  this,  the 
books  of  the  Company  were  taken  from  EllmarCs  office,  in  his 
absence,  and  the  old  Directors,  who  claimed  to  be  still  in 
office,  under  a  clause  of  the  bye-laws,  which  provided 
that  the  officers  of  the  Company  should  continue  until 
others  were  appointed,  dismissed  Ellman  from  the  situa- 
tion of  Secretary,  and  appointed  the  plaintiff  in  his  stead. 
The  plaintiff  continued  to  act  as  Secretary  under  the  old 
Board,  and  to  keep  the  original  books  of  the  Companjr 
which  had  been  put  in  his  possession  by  CVane,  until 
April  J 1858,  when  Gilbert,  and  the  new  Board  of  Directora 
obtained  control.  Ellman  had  continued  to  act  as  Secre- 
tary under  the  old  Board,  and  had  opened  a  new  set  of 
books  after  the  loss  of  the  others.  The  plaintiff  swo^ 
that  he  acted  as  Secretary  of  the  Company  till  AprUt 
1858,  and  that  he  was  told  he  would  receive  $500  per 
annum,  which  was  the  salary  paid  Ellman;  that  after  the 
new  Board  had  assumed  control,  he  attended  to  the 
business  of  the  Company,  buying  articles  for  their 
use ;  that  he  transferred  cargoes  of  coal  shipped  to  him  fiom 
the  mines,  under  bills  of  lading,  aad  timt  he  paid  opt 
money  for  the  Company,  to  the  amount  of  £126,  of  which 
a  small  balance  was  still  due  him;  that  the  now  Bouji 
had  paid  certain  bills  for  goods  supplied  to  the  mines,  sad 
work  done  there  by  his  direction.  He  admitted  Halt 
OUbert^  the  new  President,  had  informed  him  in  Stptm' 
betf  1857,  and  «t  different  times  since,  once  immediafsly 
after  he  assumed  control  in  Aprils  1858,  and  before  tto 
goods  and  work  were  ordered,  that  Wlmfin  wae  tjh^  S^Otll- 
tary  of  the  Company,  and  hfA  forbid^fiii  h^ 
acta9  suflb.   The  plaintiff  also  juro  endmoo to  ehfw 
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*he  election  of  the  Directors  in  1857  was  void,  not  having  1882. 
been  held  in  accordance  with  the  Act  of  Incorporation  and  ^^^^ 
bje-laws;   among  other  reasons,  because  many  of  the  agaiwt 
'Totes  cast  were  by  proxy,  and  that  several  transfers  of  The  Albert 
stock  had  been  made  out  in  blank,  and  afterwards  filled  in 
by  Mr.  George  Oilberty  who  voted  as  proxy  on  such  stock. 
The  learned  Judge  withdrew  from  the  jury,  the  question 
as  to  whether  the  election  in  JunCy  1857,  was  invalid,  and 
directed  them  that  if  the  Company  as  represented  by 
the  new  Board,  had  recognized  the  plaintiff  as  Secre- 
tary, and  had  derived  benefit  from  his  services,  he  was 
entitled  to  a  verdict  for  what  they  considered  his  services 
worth.    Verdict  for  the  plaintiff  £48. 

A  rule  nisi  for  a  new  trial  having  been  obtained,  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against 
the  weight  of  evidence ; 

A.  It.  Wetmore  shewed  cause  in  Trinity  term  last. 
The  plaintiff  was  employed  by  Crane,  who  was  elected 
President  in  1856,  and  according  to  the  bye-laws,  he  con- 
tinued President  until  another  was  duly  elected  in  his 
ttead.  Third  persons  cannot  be  expected  to  enquire  into 
the  conflicting  claims  of  different  parties,  claiming  to  be 
Directors.  It  was  enough  that  the  plaintiff  was  appointed 
by  the  Directors  de  /ado.  He  would  have  no  right  to 
^ply  for  a  quo  warranto  against  Mr.  Gilbert.  There  was 
clear  evidence  that  the  new  Directors  had  recognized  the 
ptaintiff^s  acts  as  Secretary  of  the  Company,  by  paying 
for  the  goods  and  work  which  he  ordered.  The  election 
of  GfUbertf  and  those  who  acted  with  him,  was  invalid  in 
consequenee  of  the  blank  transfers  being  filled  out  by 
Omrge  Gilbert. 

S.  R.  Thomson^  contra.    The  majority  of  the  stock  of 
Hie  ConqMmj  was  represented  at  the  annual  meeting  in 
t857,  and  it  was  proved  that  an  election  took  place  then, 
Hbleb  iM  prima  facie  good,  and  cannot  be  enquired  into  at 
The  books  of  the  Corperation  are  the  only 

F of  the  election.    The  only  mode  of  trying  the 
nf  iiie  election  is  by  quo  toarranto.    [Parker,  J, 
Can 
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1862.    Can  you  find  any  case  where  a  quo  warranto  has  issued  I 
— — "   a  mercantile  Corporation?]  (a) 
mgmntt        Georgt  Gilbert  had  authority  to  fill  up  the  transfers 
Thk  ALBKHTstock.    Thcrc  was  no  evidence  to  leave  to  the  jury,  of 
'^i^DsisGCo.  pg(jQgnjtion  by  the  Company  of  the  plaintiff's  acts  i 
Secretary.    They  only  paid  for  goods  which  were  use 
by  themselves,  which  is  very  different  from  paying  tin 
party  who  ordered  them.    The  plaintiff  did  not  give  credil 
to  the  Albert  Mining  Company,  but  to  Crane. 

Cur.  adv.  vulL 

Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
The  verdict  for  the  plaintiff  in  this  case,  was  entirelj 
founded  on  the  single  fact  submitted  to  the  jury,  whethei 
the  defendants  had  recognized  the  plaintiff  as  the  Sccre 
tary  of  the  Company.  We  think  the  evidence  will  no 
warrant  such  a  conclusion.  The  only  acts  relied  on  a 
such  recognition,  were  the  payment  by  the  Company,  a 
represented  by  the  defendants,  for  certain  goods  supplier 
to  the  mines  and  used  for  the  purposes  of  the  Company 
and  work  at  the  mines,  of  which  the  Company  received th< 
benefit,  to  the  persons  who  had  supplied  such  goods  anc 
work  on  the  order  of  the  plaintiff.  This,  we  think,  i 
was  quite  open,  and  indeed  proper  for  the  defendants  t( 
do,  and  without  by  any  means  acknowledging  thereby  anj 
authority  from  them  to  the  plaintiff  to  give  the  orders 
and  this  is  more  strong,  when  it  appears  that  immediitel] 
on  the  defendants  assuming  the  control  and  managenaefl 
of  the  concern,  and  before  the  goods  were  ordered,  tlv 
defendants  notified  the  plaintiff  that  he  was  not  the  Secre 
tary  of  the  Company,  and  that  Mr.  Ellman  was. 

The  verdict  will  be  set  aside,  and  a  new  trial  ordered  oi 
payment  of  costs,  within  ten  days  after  demand,  of  tli 
taxed  costs.    If  not  so  paid,  the  rule  will  be  dischaiged 

We  wish  it  to  be  distinctly  understood,  that  w 
express  no  opinion  as  to  the  right  of  stockholdei 
under  the  Act  of  Incorporation  and  the  byo-lawi,  to  vot 
by  proxy,  or  on  the  validity  of  the  transfer  of  stock  Ij 


V«)  See,  In  r«,  The  Albert  Mining  Co.  2  Puge.  89. 

th 
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documeats  given  to  Mr.  Oeorge  Oilberi  in  blank,  and  1862. 
3rward8  filled  up  by  him. 


Rule  absolute.  ^•^^ 

aga\n8t 
Thb  Albert 
Mining  Co. 


GIDNEY  against  BATES. 

TRESPASS  to  land,  tried  before  Ritchie^  J.,  at  the  To  maintain 

last  Queen's  County  circuit.  where*the 
Che  injury  complained  of,  was  the  cutting  down  and  SlTdocumeiit. 
ning  some  trees,  and  clearing  a  piece  of  land  upon  ap^jj^^g®^^^ 
ill  island  in  the  Jemseg,  about  two  rods  distant  from  the  charaeter- 
plaintiflF's  upland.    The  plaintiff  proved  no  document-  ^[ 

^  r  r  possession  of 

title  to  the  island,  nor  had  he  actual  possession  of  it  a  permanent 
he  time  of  the  alleged  trespass;  but  he  relied  solely  shewn' by  acts 
f^hat  he  claimed  to  be  a  prior  possession  for  upwards  apparent  ob^° 
twenty  years.    The  only  acts  of  possession  proved  po^sseL^on^ 
e,  that  for  upwards  of  twenty  years,  the  plaintiflF  had 
a  in  the  habit  during  the  fishing  season,  of  f»wteniiig  J^^^^^^jj*^^^^ 
nets  to  trees  growiuff  on  the  island,  and  sometimes  of  ni^^uf^*  ^ewin 

.1       1  .1.      -i.-r  1  nu'n^er,  and 

ing  his  nets  upon  it;  that  he  gathered  the  drift  wood  occurring  at 

n  it  nearly  every  year,  and  took  it  away  for  fuel,  or  are  not  suffici- 

jr  purposes  ;  that  on  two  occasions  he  cut  a  few  small  ^^Qticere^per 

s  upon  it  to  repair  his  fence  ;  that  on  one  occasion  he  whether,'' ~ 

put  a  calf  upon  it  to  pasture  ;  and  that  his  cow  had  ^^^hich  the^ 

5  strayed  there  from  the  neighbouring  land.   He  swore  trespass  was 

V  o  o  committed, 

he  had  had  the  exclusive  possession  of  it  for  twenty  wm  a  small 
^n  years,  and  that  no  person  had  ever  interfered  with  could  neither 
till  the  defendant  entered  and  cut  the  trees ;  that  his  feDcedT^ 
er  had  once  given  permission  to  some  person  to  cut^gg^g^io^ 
grass  upon  the  island ;  but  it  did  not  appear  that  this  SSSnu^i^s- 
nission  had  been  acted  on.    It  appeared  that  shortly  P*^|^gJ^^<^^ 
m  the  defendant  entered  on  the  land,  he  had  applied  character  as 

I  AM         1  1         .  .       .        those  upon 

the  Surveyor-General  to  purchase  it,  treating  it  as  land  admitting 
^    J  of  a  different 

Wn  lanct.  mode  of  occu- 

Jhe  learned  Judge  being  of  opinion  that  there  was  no 

evidence 
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1862.    evidence  of  any  such  continuous  acts  of  possession  by  tlw 
  plaintiff,  as  would  entitle  him  to  maintain  the  actioD, 

GiDNET  J  J 

agaiMt    ordered  a  nonsuit 

Baties.  R  Thomson  in  Easter  term  last,  obtained  a  rule  nui 

to  set  aside  the  nonsuit,  and  for  a  new  trial. 

D.  3.  Kerr  shewed  cause  in  Easter  term  last.  The 
plaintiff,  not  having  any  documentary  title,  must  have 
possession  in  fact  at  the  time  of  the  trespass  complained 
of,  in  order  to  maintain  this  action.  [Parker,  J.  Whit 
sort  of  possession  could  a  man  take  of  such  land  as  this?] 
"  It  was  capable  of  n  possessio  pedis    There  was  not  suffid- 

ent  evidence  of  possession  to  be  left  to  the  jury,  It  is  for 
the  Judge  to  decide  whether  there  is  sufficient  evidence 
to  leave  to  the  jury.  MerHtt  v.  Quintan  (a).  There 
were  no  continuous  acts  of  possession  by  the  plaintiff:  the 
mere  fitful  acts  of  trespass  proved,  can  work  no  disseirin. 
The  drying  of  nets  on  the  island,  and  taking  drift  wood 
off  of  it,  are  not  acts  of  possession  in  law ;  neither  trie 
the  setting  of  nets  in  the  water  suiTOunding  the  islauid, 
and  fastening  them  to  trees  on  the  island.  It  would  be 
an  advantage  to  the  owner  of  the  island  to  have  the  drift 
wood  taken  off  of  it.  The  island,  though  small,  was  dpi- 
ble  of  occupation  and  cultivation.  In  the  case  of  Co(M 
V.  McAtdey  (6),  which  is  the  strongest  case  against  the 
defendant,  the  plaintiff  claimed  under  a  registered  deed» 
and  the  land  was  wilderness  land,  which  not  being  capable 
of  cultivation,  would  not  require  such  definite  acts  of  poe- 
session  to  make  out  a  title  by  possession.  The  land  kid 
also  been  surveyed,  and  some  of  the  lines  marked  out 
The  plaintiff  here  has  no  documentary  title,  and  has  new 
manifested  an  intention  to  take  possession,  in  which  respeek 
this  case  is  much  weaker  than  OreeHman  y.  AtkinsM  (e), 
where  the  plaintiff  claimed  under  a  registered  de^  fiM 
a  person  who  had  been  in  possession.  A  nxide  of  tollli^ 
whether  the  plaintiff  had  possession  of  the  laad,  would  liii 
t»  enquire  whether  the  Crown  could  have  filed  m  fnfiMh 
ation  against  the  plaintiff  for  trecpass  and  iotruiion.  I 
could  not  be  done  in  such  a  case  as  this.  If  this  had  beih 

(a)  Ben.  M.  209.  (5)  4  ^Aea,  OH.         (t)  t  M^,  m 

grantel 
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inted  land,  would  the  acts  which  the  plaintiff  proTed 
'est   the  title   of  the  legal   owner   after   twenty  ^^jj^ 
ITS  ?   They  certainly  would  not.    The  Statute  of  Limit-  ofo^ufi 
>n8  docs  not  mn  against  a  person,  unless  he  is  actually  Batw. 
ited  or  disseised,    CruU^a  Dig.  Title  XXXI,  c.  II, 
2.    The  law  as  laid  down  by  the  Chief-Justice,  and 
Imoi,  J.,  in  Oaudin  v.  McKxlligan  (a),  has  nerer 
n  questioned.    This  case  does  not  resemble  Doe 
np  (6),  or  Jones  v.  Williams  (c),  where  acts  of 
lerbhip  on  one  part  of  a  tract  of  land  were  treated  as 
lenee  of  title  to  the  whole ;  because  the  plaintiff  here 
red  no  acts  of  ownership.    The  defendant's  letter  to 
Surveyor-General  describing  the  island  as  Crown 
1,  does  not  help  the  plaintiff :  it  is  no  admission  that 
pras  in  possession.    In  equali  jure,  melior  est  conditio 
ridentis.    [Ritchie,  J.  '  The  defendant  was  not  in 
session,  therefore,  that  'maxim  does  not  apply.  N. 
tKER,  M.  R.    You  had  better  say,  melior  est  conditio 
mdentis,']    Exactly  so. 

liomsoUy  contra.  The  plaintiff  made  out  2l  prima  fade 
5  of  possession,  which  should  have  been  submitted  to 
jury.  Even  in  ejectment,  it  has  been  held  that  pos- 
Aon  is  prima  Jade  sufficient.  Doe  dem.  Eaion  v. 
linsm  (d).  If  that  is  the  case  in  ejectment,  a  fortiori 
AUftt  be  so  in  trespass,  which  is  a  mere  possessory 
on.  Where  a  lot  has  been  surveyed,  it  is  evidence  of 
settion,  because  it  indicates  the  metes  and  bounds  of 
lession ;  but  what  would  it  have  benefitted  the  plain- 
I  oaie,  if  he  had  put  a  surveyor  on  the  island  and 
lb  i  sulrvey?  The  metes  and  bomds  were  already 
CatWd  by  tile  water  surrounding  it.  [Parkkr,  J.  There 
tWo  of  the  ordinary  acts  of  possession  which  are  not 
BttftUe  to  an  inland ;  viz.,  survey  and  fencing.]  It  iras 
ttiat  the  plaintiff  took  possession  twenty-seven 
rv  and  had  held  it  ever  since :  he  Also  proved  a 
idwt  bf  acts,  which  were  acts  of  possession,  and  the 
ir«cte  ^iefa  he  couM  do  to  fchew  his  occupation  t>f  {t» 

9^^^Bing.N.C.m.  f <r)  9 Jf. #  IF.  896. 
rd)4:^Ubii,i6l. 

consistently 


398 


CASES  IN  MICHAELMAS  TEEM 


1862.    consistently  with  the  character  of  the  land.   He  could  not 

  build  upon  it,  nor  fence  it.    Where  from  the  nature  of 

agmimt  land,  ordinary  acts  of  possession  are  not  applicable, 

Batks.  there,  other  acts,  which  are  consistent  with  the  possesnoo 
of  such  laud,  are  sufficient.  Stanley  t.  White  (a) ;  Dai- 
dy  V.  Simpson  (6).  If  I  shewed  any  one  act  of  possesiiott 
ten  years  ago,  and  nothing  since,  the  plaintiff  had  a  right 
to  have  it  left  to  the  jury  to  say  whether  he  intended  to 
take  possession  of  the  land,  or  whether  he  was  there  ia  the 
character  of  a  mere  wrong  doer.  It  may  be  a  weak  case, 
but  the  plaintiff  had  a  right  to  have  it  submitted  to  the 
jury.  The  slightest  act  of  possession  on  the  part  of  the 
plaintiff,  is  sufficient  against  the  defendant  who  admits 
himself  to  be  a  wrong  doer. 

.    Cur.  adv.  vvU, 

Carter,  C.  J.,  now  delivered  the  following  judgment: 
The  question  in  this  case  is  whether  there  was  evidence 
which  should  have  been  left  to  the  jury,  of  such  a  prior 
possession  in  the  plaintiff,  of  the  land  on  which  the  alleged 
trespass  was  committed,  as  would  constitute  a  title,  being 
prima  facie  evidence  of  seisin  in  fee.    There  is  no  pre- 
tence of  any  other  title  in  the  plaintiff,  nor  of  actual  pos- 
session at  the  time  of  the  trespass.    I  fully  assent  to  the 
doctrine,  that  prior  possession  will  he  prima /ac/e  evidence 
of  seisin  in  fee.    The  question  then  arises,  what  facts 
amount  to  such  possession?    I  think  such  posseesioD 
should,  like  every  other  title,  be  clearly  made  out.  Such 
possession  should  have  the  characteristics  of  the  posses- 
sion of  a  permanent  owner,  shewn  by  proof  of  acts  dons  \ 
with  the  apparent  object  of  taking  and  holding  possesski^ 
as  such  owner,  and  extending  to  the  whole  of  the  lanlv 
claimed.  I  do  not  think  mere  casual  acts  of  a  transient  or 
temporary  nature,  —  few  in  number,  and  occurring  at  loH' 
intervals,  manifesting  rather  an  idea  of  occasional 
temporary  convenience,  than  permanent  ownership,  — wiB 
be  sufficient  (c).    Such,  it  appears  to  me,  was  the  natoi 


(a)  14  East,  832.  (6)  IS  C.  B.  881. 

(cj  See,  Doe  t.  Neveri^  8  Ptig.  f  U, 
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iie  acts  proved  in  this  case;  viz.,  the  straying  of  the  1862. 
ntilTs  cow  en  to  this  islet  many  years  ago,  of  her  own  "^^^ 
I  willy  uninfluenced  by  the  plaintiff;  the  driving  a  ogainMt 

of  the  plaintiff's  some  years  ago  on  to  this  islet  for  a  Batbs. 
rt  period,  for  the  purpose  of  keeping  it  separate  and 
rt  from  a  sick  cow ;  and  the  fact  that  the  plaintiff  was 
he  habit 'during  the  fishing  season,  of  fastening  his  nets 

tree,  or  stump,  on  the  shore  of  this  islet ;  and  was  also 
he  habit  of  collecting  drift  wood,  thereupon, 
a  my  opinion,  therefore,  the  learned  Judge  was  right 
rdering  a  nonsuit,  and  this  rule  must  be  discharged. 
>.  Pabkeb,  M.  R.,  said  that  he  did  not  dissent  from 
judgment  of  the  Chief- Justice  ;  though  he  had  rather 
ined  to  the  opinion  that  there  was  sufficient  evidence 
K)ssession  to  lea^e  to  the  jury. 

*ARKER,  J.,  said,  that  though  the  evidence  of  possession 
slight,  he  had  doubts  as  to  whether  the  case  should 
e  been  withdrawn  from  the  jury ;  but  he  was  not  sorry 
;  his  doubts  were  not  concurred  in  by  a  majority  of  the 
ui;. 

ViLMOT,  J.,  and  Ritchie,  J.,  concurred  in  the  judg- 
it  delivered  by  the  Chief- Just  ice. 

Rule  discharged. 


CAUGHEY  agaiiist  INMAN. 

TRESPASS  quare  clausum /regit,  tried  before  Carter,  ^^^1^^^^, 
C.  J.,  at  the  Victoria  County  circuit,  in  Septernberl^^^^^^^f^^l^^ 

minutes,  made 
under  the  Act 

lie  plaintiff  claimed  title  under  a  deed  from  the  adminis-36Geo.8.c.ii, 
OTS  of  Malcom  McKenzie,  the  grantee  of  the  land ;  fng  an  ^^u^ 
[in  order  to  prove  the  authority  of  the  administrators  to  for the'pay- 
1,  gave  in  evidence  copies,  certified  by  the  Clerk  of  theSstotor^i 
ecutive  Council  of  the  Province,  of  the  following  docu-^^^^jj^*'^" 

to  the  execu- 
tor to  seU. 

Mk  order  may  be  proved  by  a  copy,  certified  by  the  Clerk  of  the  ExecatlTe  Council, 
lttU»Act21  Flo*,  c. a,} 7 

ments 
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18^2.    ments  and  orders,  made  under  the  Act  26  Oeo.  3,  e.  11,  i 

  18  :  1,  An  order  in  Council,  dated  the  6th  December.  18!8, 

mfainH    ni^e  upon  the  petition  of  the  Administrators,  appointiiig 
INMAN.    Commissioners  to  examine  and  settle  the  claims  of  the 
creditors  of  the  intesti\te's  estate,  and  to  report  thereon; 
2.  A  report  of  the  Commissioners,  that  the  claims  agaiast 
the  estate  amounted  to  £60  18^^.  3d. ;  that  the  deceased 
left  no  personal  property,  but  real  estate  to  the  value  of 
£40 ;  therefore  leaving  the  estate  insolvent.    3.  A  peti- 
tion from  the  Administraters  to  the  Lieutenant  Governor 
and  Council,  based  upon  the  report  of  the  Commissionen, 
and  applying  for  licence  to  sell  the  real  estate  of  the  de» 
ceased.  4.  An  order  in  Council,  dated  28th  «/uZy,  18S9, recit- 
ing the  report  of  the  Commissioners,  and  ordering  that  the 
administrators  have  licence  to  sell  the  whole,  or  such  part 
of  the  real  estate  of  the  deceased,  as  might  be  necessary 
for  the  payment  of  his  debts.    These  several  documenti 
were  certified  by  the  Clerk  of  the  Executive  Council,  ai 
being  true  copies  of  the  records  of  the  Council,  deposited 
in  his  office,  and  that  he  had  carefully  compared  them  with 
the  original  records  in  the  said  office.    They  were  receifed 
in  evidence,  subject  to  objection,  under  the  Act  21  Vui» 
c.  3,  §  7.    A  verdict  having  been  found  for  the  plaintiff; 

Fisher  now  moved  for  a  new  trial,  on  the  ground  of 
the  improper  admission  of  this  evidence.    He  contendedi 
1st.  That  the  Act  21  Vict.  c.  3,  did  not  reach  the  two 
orders  in  Council,  which  were  not  *' Records  filed  orda- 
posited  in  a  public  office."    [N.  Parker,  M.  R.  The 
minutes  of  the  Executive  Council  are  records ;  and  thtf  j 
are  certainly  deposited  in  a  public  office  in  the  Provineli.  i 
Parker,  J.    The  Act  clearly  applies.    Is  it  to  be  aritil  j 
that  the  minutes  of  the  Governor  and  Council  are  to  be  j 
taken  all  over  the  Province?]    2d.  That  the  licence  to 
sell  land  should  be  under  seal ;  the  order  in  Coancil  was 
no  authotity.    [Parker,  J.    The  licence  must  be  undtf 
seal  now,  by  the  Act  3  Vict.  c.  61,  (a)  but  it  was  not  » 
fotm^rly  when  it  was  granted  by  the  Governor  and  Coim* 
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jider  the  Act  26  Geo.  3,  c.  11 :  no  other  licence  1868. 

the  order  in  Council  was  necessary.    What  seal  has   

jOYernor  in  Council?]  The  Governor's  Privy  seal,  ^^^^ 
88  is  affixed  to  tiniber  licences.    [Wilmot,  J.    In  inman. 

cases,  the  Governor  in  Council  is  dealing  with 
n  lands.]  No  licence  to  sell  was  granted  here  :  it  is 
an  order  in  Council  that  a  licence  should  issue  ;  and 
icence  should  have  been  taken  out.  [N.  Pabker,  M. 
The  Act  does  not  require  the  licence  to  be  in  any 
cular  form  :  it  says  that  the  Governor  in  Council  may 
)rize  the  Executor  or  Administrater  to  sell  the  land, 
order  certainly  does  that.]  No  particular  form  of 
ce  may  be  necessary,  but  there  must  be  a  licence. 
J  there  is  none. 

T  Curiam.    We  think  there  is  nothing  in  either  of  the 
^ons  taken.    The  evidence  was  clearly  admissible 
r  the  Acty  which  enacts  that    A  copy  of  any  record, 
ciiment,  writing,  or  any  part  thereof,  filed  or  deposited 
any  public  office  in  this  Province,  certified  by  the 
icer  having  charge  ^hereof,  or  bis  deputy,  to  have  been 
refiilly  compared  with  the  original,  and  to  be  a  true 
py,  shall  without  proof  of  his  official  pharfipter  or  band- 
itii^y  be  evidence  in  ^ny  Cpurt  of  law,  in  lieu  of  the 
^nil,  or  an  exempUfi^tipn*  or  an,  examined  copy  of 
9,  sanie."  Now^  these  orderp  in  Coun^cdjiar^  recorded  in 
ij,  and  thf  bo9k  is  deppsit^d  in  ^  public  offipe  —  the. 
p  of  the  Clerk  of  the  E:i|;ecutiye  Council  -r  And  t^e  ha# 
i^e^  to       corr^c^ess  pf  th^.  copies  i^  maqwR 
ctod  by  tlie  Act ;  l^l4  what  morf)  do.  joiji   aot  ?  Tbp. 
0t  of  the  Act  wa«  (o  pr^y^f^t  tli^,  i^oessijty  of  thf 
Be  reoords  of  th^  co^frflX  VcfP9  ren^Qved  front  their 


402 


CASES  IN  MICHAELMAS  TERM 


1862. 


WALKER  agabist  PENDLETON, 

fi^ccmtraJT*^^'  A  ^^"^U^^^^^^^  salvage  of  the  ship  "  Borodm!" 
is  declared  on,  f\  The  first  count  of  the  declaration  stated,  "That 
Bourt^admi^  **  whereas,  &c.,  the  defendant  was  indebted  to  the  plaintiff 
bufX"reT^'^  in  the  sum  of  £1,000  for  salvage  of  a  certain  ship  or 
outKneJIi*' *>y  plaintiff  before  that  time  saved  and 

may^aMSy  io  "  ^^""^^^'^J  ^^^^  defendant,  and  at  his  special  instance 
more  than     a  and  refiuest ;  and  also  in  the  further  sum  of  £1,000,  for 

one  transac-  *  ,  ,  '  , 

tion,  payment  **  the  Work  and  labour,  cure  and  diligence  of  said  plain- 
contractto**  *  tiff  before  that  time  done  and  performed  by  said  plain* 
the  wnount^  **  tiff  and  his  servants,  and  with  his  steam  vessels,  in  and 
^^Thedeciara- about  the  ])usine3s  of  Said  defendant,  and  at  his  spedal 
thaUefendant  instance  and  request ;  and  being  so  indebted,  said  defen- 
t^'^ii?ntiff^n  undertook  and  promised  plaintiff  to  pay  him  the 

£1,000  for      t«  aaid  sums  of  money  when  requested."    There  werealeo 

salvai^e  of  **a  ,        ,  ,  ,  ,    ,  m 

certain ^ship^r*  a  couiit  for  Work  aud  labour,  and  the  money  counts.  The 
for  work  and  defendant  pleaded  pleas  of  tender  to  all  the  countB,  and 
foraie<Fwith  paid  £15  into  Court. 

f^^m^vUx  At  the  trial  before  Parker,  J.,  at  the  last  8i.  Johnc^ 
peque8t.°^  T^^  appeared  that  the  plaintiff  hiad  been  employed  If 

i^°rf?*«f   the  defendant  to  tow  his  vessel  into  the  harbour  of  fit 

paid  £15  into 

aiiy^Slid  — ^^^^  during  the  night,  the  vessel' drifted* from  W 
that die!  anchorage  towards  a  lee  shore,  her  anchor  haYing  tM^ 
contrad^for"^  broken  and;  become  useless,  and  that  if  she  had  ^drifMi' 
yondlhJ'am-  short  distance  further,  she  would  have  gone  -^on  ahbil*' 
ouatpaidin.  rj^^^^^  ^^^^  the, time,  «nd  im  imttiedirf^ 

danger;  but  some,  of  the  defendant's  witn^saetf^wert  4 
opinion  that  the  vessel  could  not  have  bees  ^warped*' 
from  the  shore,,  and  that  a  steam  tug  was  neoessaiy 
take  her  off.    This  was  done  by  the  plaintiff's  tog 
the  plaintiff  gave  evidence  that  the  ship  ma  get  cot 
her  pesition,  at  some  sisk  to  the  tng.    Other  witneiMt 
the  part  of  the  defendant  were  of  c^inion  that  the 
was  in  no  daogec^  aad  thai  it  was  a«  ordlnaiy  cais 
towage. 
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The  learned  Judge  directed  the  jury  that  if  it  was  1862. 

lerely  an  ordinary  case  of  towage,  no  claim  for  salvage   

ould  be  maintained,  but  if  there  was  impending  danger 

>  the  ship,  or  if  the  tug  ran  a  risk  in  getting  her  off,  the  Pendlbton. 

laintiff  would  be  entitled  to  salrage.   And  as  to  the  pay- 

lent  into  Court,  it  only  admitted  a  contract  to  the  extent 

rthe  amount  so  paid.    Verdict  for  the  defendant. 

In  Easier  term  last,  Hazen  Q.  C,  obtained  a  rule  nisi 
\t  a  new  trial,  on  the  grounds  of  misdirection,  and  that 
le  verdict  was  against  the  weight  of  evidence. 

8.  JR.  T/iomson  shewed  cause  in  Trinity  term  last, 
here  was  evidence  by  the  plaintiff's  own  witnesses,  to 
iBtify  the  jury  in  coming  to  the  conclusion  that  the  ship 
«8  not  in  imminent  danger.  The  ingredients  of  salvage 
nrvice  were  wanting  in  this  case.  Abbott  Ship.  562 ; 
lerefore,  on  that  ground  the  verdict  should  not  be  dis- 
irbed.  The  payment  of  money  into  Court  on  the  declara- 
lOn  in  this  case,  only  admitted  a  cause  of  action  to 
le  amount  paid,  and  had  no  other  effect.  Anderson  v. 
Ulison  (a);  McCann  v.  Biley  (b);  Perren  v.  The  Mon- 
vmihshire  Railway  Co.  (c). 

Duff,  conlra.  Present  danger  is  not  necessary  to  en- 
tile a  person  to  recover  for  salvage.  Any  service  ren- 
leredtoa  ship  in  distress,  is  a  salvage  service.  Abbott 
Vdp.  559^;:  2  Pars.  Mar.  L.  611.  Here,  the  vessel  was 
II  a  lee  shore,  with  her  anchor  useless.  If  the  wind  had 
iten  die  would  have  been  in  great  danger  of  going  ashore ; 
nd  for  her  protection,  a  steamer  was  necessary  to  be  sent 
»]ier  aeaistanoe,  as  there  would  have  been  no  other  mode 
f  keeping  her  off  the  shore  in  that  case*  '  In  cases  of  ■ 
ilvBge,  the  Court  regards  not  merely  the  Itotual  state  of 
hfogi,  h\x%  what  they  might  have  been  nX  a  particular 
taM,  and  m  a  <)ertain  state  of  the  weatiier.  The  Monk- 
Momott^A  (<!)•*  ;If  salvage  service  becpmea  necessary  in 
b  oonree  of  the  perfbrmaitce  of  an  agreement  for  towage , 
le  i^greemeat  'will  not  prevent  the  towers  from  recovering 
irtftlTi^-  AibMShip.  S68.  TheiZeuvzrcI  (e).  ^Circum- 

M  tAUmAt^      .f    (6)  9  Ailm,  IM.  (e)  U  a  B.  865. 

(S)  •  J%r.  TL  (4)  1  Rob.  m. 

*  4  atanoea 
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1862.  stances  may  occur  which  will  change  the  character  of  i 
— —  contract  for  towage,  and  confer  a  right  to  salvage.  The 
Minnehaha  {a);  Ward  McUorkiU  (b).  Admittiig 
PsNiMLBTON.  that  it  was  a  question  for  the  jury,  whether  the  situatioBoif 
the  vessel  was  such  as  to  entitle  the  plaintiff  to  claim  fat 
salvage^  the  verdict  is  clearly  against  evidence.  The 
payment  of  money  into  Court  admits  that  there  wai 
a  contract  for  salvage,  though  only  to  the  amaunt  pud 
in;  Kingham  v.  Robins  (c),  and  then  the  value  of  th» 
services  is  the  only  question  for  the  jury.  McCaim  r. 
miey,  supports  this  view.  The  case  of  JPerreik  ?. 
The  Monmoutlishire  Railway  Co.  does  not  govern  this 
case,  having  been  decided  upon  the  English  rules  of  pltad- 
ing,  which  are  not  applicable  here.  The  plea  iu  this  caee 
admits  a  contract  of  salvage  by  the  plaintiff  of  a  ship  d 
the  defendant;  and  there  is  but  one  contract  stated. 
Fischer  v.  Aide  (cZ). 

Cur.  adv.  wit. 


Cart£R,  C.  J.»  now  delivered  the  judgment  of  the  Coarti 
Whether  the  situation  of  the  vessel  at  the  time  the  serfioe 
was  performed  by  the  plaintiff's  steamboat,  was  such  ai  to 
entitle  the  plaintiff  to  claim  salvage,  was  a  queition  of 
fact)  on  which,  it  appears  to  us,  the  evidence  was  oonflidipgi 
It  was  properly  left  to  the  jury,  and  we  oannofe  aay  that  tb 
verdict  is  so  epposed  to  the  weight  of  evidenoe,  as  to 
make  it  desirable  that  the  question  should  be  submitted  to 
another  jury. 

The  <^ev  ground  taken  for  a  new  trial,  ia  the  alkgil 
miadirection  of  the  learned  Judge^  as  te  the  efleet  of  a 
payment  of  £15  into  Court,  geoerally,  on  the  wMe  dsa^ 
lacation. 

The  1st  oount  ia  nothing  more  than  an-  indefaitotoa  ooni 
fov  salvage  and  towage,  and  is  oompoaed  ia  tlia  vmdstf 
Alderson  B.  in  Kingham  v.  JtMns  (e)  ef  a  coHirftoi  (f 
•isantracU.**    It  doea  not  set  ont    a  special  contiaoW  ^ 

Qoe  contract  only.'' 

(e)sjr.«  ir.fi.  wtJLA-w.im. 
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rhis  payment  into  Court,  it  was  contended  for  the  plain-  1862. 

f  admitted  the  contract  for  salvage,  and  therefore  the  ^^]~^ 

y  question  for  the  jury  was,  the  amount  earned  for  agaimt 

rage.    The  effect  of  payment  of  money  into  Court  as  Psndlbton.| 

idmission  of  the  plaintiff's  cause  of  action  (which  was 

oderly  somewhat  unsettled),  has  been  settled  on  iatellir 

le  principles,  by  Kingham  v.  Robins  (a)  in  actions  ex  oon-  ,  > 

rftf,  and  by  Perrtn  y.  Monmoulhshire  Railway  Co.  (&), 

ictions  of  tcfH;  and  the  principle  seems  to  be  the  saoM  in 

h  cases :  i.  e.,  where  a  specific  definite  contract  is 

ilared  on,  that  particular  contract  is  admitted;  and 

MPe  a  specific  definite  wrong  is  complained  of,  that 

ticolar  wrong  is  admitted ;  but  where  a  contract  is  set 

.  which  may  apply  to  more  than  one  transaction,  then 

rment  into  Court  only  admits  a  contract  to  the  extent 

ibe  amount  so  paid,  aud  if  the  plaintiff  seeks  to  recorer 

'ond  that  amount,  he  must  prove  a  contract  beyond  that 

onnt.    In  the  present  case,  had  the  plaintiff  declared 

a  contract  for  salvage  of  the  ship  Borodino^  the  pay- 

nt  into  Court  would  have  admitted  a  contract  for  the 

rage  of  that  particular  ship ;  but  as  the  count  sets  out 

ontract  for  salvage  of    a  certain  ship  ^  (not  specifying 

jr  particular  ship),  the  defendant  may  say,  —    true,  I 

pitted  a  contract  for  salvage  of  some  ship  to  the  extent 

£15,  but  if  you  rely  on  a  contract  tor  salvage  of  the 

rodinOf  to  a  greater  amount,  I  have  not  admitted  any 

itract  for  salvage  of  that  particular  ship,  and  if  that 

itract  is  for  more  than  <£15,  it  is  not  the  contract  I  have 

nitted,  which  was  for  the  salvage  of  some  ship  for  £15." 

We  think  the  direction  of  the  learned  Judge  was  right 

this  point,  and  that  the  rule  should  bo  discharged. 

rhe  cases  ef  Stajpleton  v.  JVowell  (c);    Charles  v. 

*anker  (d)  ;  Seaton  v.  Benedict  (e)  ;  Archer  v.  English 

);  all  confirm  the  views  above  stated. 

Rule  discharged  (gr). 

(o)  ^M.A  W.  W.  (6)  11  a  B,  855.        (c)  6  Jtf .  <fc  W,  %. 

12  If.  A  W.  743.         (c)  5  Bing.  JW.  {f)lM.     G.  873. 

iff)  See  Copp  Y.  Ready  3  Puga.  627. 
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In  the  Estate  of  SHADBACE  HOLLY. 

ttaJiiSi?^^  rpHIS  was  au  appeal  from  the  decree  of  the  Judge  of 
X  Probates  for  the  County  of  Sunbmy,  ouide  on  pm- 
cSuSge'Jfiiirt^^K  the  accounts  of  the  administrator  of  Shadraek  BMg. 
^ettau^u^  The  account  filed,  charged  the  estate  (itUer  alia)^  wtt 
eSTSy  the  the  board  and  maintenance  of  the  intestate  from  tiie  iWh 
uSS'ou^  October,  1849,  to  the  11th  June,  1860,  at  £26  per  yetr- 
SS^&ator'f  £265 ;  and  credited  the  estate  with  the  rent  of  the  Ballhf 
*^^the  farm  from  the  1st  May,  1850,  to  the  1st  May,  1860,il 
^SSffi'  ^15  IH^r  year-£150. 

period  of  ten  Xhe  Judffe  of  Probates  allowed  the  amount  as  claimed, 
yeen  pnor  to  ^ 

dMth  ^whkh''  "^^^  appealed,  on  the  ground,  —  1st,  Hut 

WM  allowed  under  a  citation  to  attend  the  passing  and  allowance  of 
ofi^ouSelfr  the  administrator's  accounts,  the  Judge  of  Probates  hid 
SSenezTof  ^  no  right  to  adjudicate  upon  a  claim  of  the  Administrator 
moimt  WM  personally ;  2d,  That  the  claim  was  barred,  wholly  or  is 
ytJST*  ^     P*^»  statute  of  Limitations, 

durinl!  tlie  '^^^  appeal  was  argued  in  Easter  term  last,  by  Frtuer 
gjl^^^^medfor  the  appellant.  He  contended  that  under  the  citation, 
instheintee-  it  was  only  the  receipts  and  payments  of  the  adminisfas- 
minWator  tor,  as  such,  that  could  be  adjudicated  upon,  and  tint 
the  pr^edflf^  debts  due  to  him  individually  could  not  be  enquired  into. 
tot?8  flumThe  if  it  were  otherwise,  it  was  only  so  much  of  th 
to?pproprUte  ^c^^^^^    accrued  within  the  six  years  before  the  intesttto'b 

■uch  proceeds  death  that  could  be  allowed  :  the  rest  was  barred  by  the 
towards  pay- 

ing^Ude-  Statute  of  Limitations.  It  was  competent  for  any  persoi 
interested  in  the  estate  to  set  up  the  statute,  eren  agaitft 
the  wishes  of  the  executor  or  administrator.  Shewen  f. 
Vandenhorst  (a);  McGulloch  v.  Dawes  (6);  TTini. 
Uxors.  (5th  JEd),  1283.  Courts  of  Equity  were  bound  bytiie 
Statute  of  Limitations,  as  well  as  courts  of  Law.  Hcveih 
den  y.  Lord  Annesley  (c).  To  allow  the  administrmtor  to 
recover  a  debt  which  was  barred  by  the  Statute  of  Limits- 

(c)  3  Sek,  A  X.  680. 

toifil, 
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ionst  would  be  contrary  to  the  proyisions  of  the  Act  1962. 
[I  Rev.  Stat.  c.  186),  which  enacts  that  he  shall  not  hare  a^^^^^^ 
mferenoe  oyer  other  creditors.  orsHADRACK 
AUent  contra.   Bj  common  law,  the  administrator  had  H6llt. 
right  to  retain  for  a  debt  due  to  himself,  and  he  might 
o  so  eren  though  it  could  not  be  recovered  if  the  Statute 
r  Limitations  was  pleaded.    Dring  r.  Greetham  (a), 
he  claim  against  the  estate  for  the  board  of  the  intestate, 
as  as  much  a  matter  within  the  jurisdiction  of  the  Judge 
rFlt>bates  as  if  it  had  been  due  to  a  stranger.  Whether 
m  Statute  of  Limitations  should  be  set  up,  was  a  matter 
or  the  executor  to  determine,  and  not  for  the  legatees  or 
»tof  kin.   Briggsr.  Wilson  (6)  (c). 

Cur.  adv.  vult. 

Cahtbr,  C.  J.,  now  delirered  the  judgment  of  the  Court. 
kk  appeal  from  the  judgment  of  the  J udge  of  the  Surrogate 
ieart  for  Sunbury^  two  questions  were  submitted  for  our 
etermination :  l.WhetherjBrotm, theadministrator,haTiBg 
claim  against  the  estate  for  the  maintenance  of  the  intes- 
ite  for  a  number  of  jears,  could  include  such  claim  in  the 
ooounts  which  he  had  rendered  to  the  Surrogate  Court, 
ind  such  claim  could  be  allowed  under  the  citation  for 
idljostingand  passingthe  administrator's  accounts.  We  think 
le  could  do  so.  It  was  a  charge  against  the  estate,  which 
«rtainly  ought  to  appear  in  the  accounts,  and  appearing 
here  as  a  debit  against  the  estate,  it  would  amount  to  the 
ttme  thing  as  if  the  administrator  had  paid  that  sum  to  him- 
lalf  out  of  the  proceeds  of  the  estate ;  the  propriety  of  which 
Mjment  would  be  open  to  objection  under  the  citation 
Mfore  the  Surrogate.  2.  The  second  question  is,  whether, 
f  this  was  a  proper  claim.  Brown  is  entitled  to  the 
^oird  for  more  than  six  years,  inasmuch  as  lUe  heirs  or 
my  person  interested  might  set  up  the  Statute  of  Limita- 

(•)  28  Law  J.  Chan.  166.  (&)  6  DtQ.  M.  ^  G.  It. 

ifi)  See,  ts  to  the  right  of  an  executor  to  retail  hie  own  debt,  though  there 
hi  been  no  teknowledgment  of  it  within  six  years  before  the  testator's  death ; 
My.  TFalfter,4  JT.  ^  J:166;  SJierman  y.  Mudd,  i  Jur.  N.  S.  m ;  Alston 
Mfo(kpeyL.  S.2Sq.  900;  FnlUr  t.  Redman^  26  Bemv.  eU;  LowU  r. 
,X.i2.i^.4Sl.— BxroRTML 

tioua 
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186S.    tioDs  against  sudi  claim.   We  think  this  claim  of  tke 
^"^^^J^^^adminiatrator  must  be  limited  to  the  aix  yeara:  whieh  » 
cfBHAx>BACK  the  whole  account  is  for  ten  years  and  three  moatts, 
^OLLT.    woald  require  the  amount  charged  for  four  yeam  ind 
three  months  to  be  deducted.   Inasmuch,  howoTer,  u 
during  that  preyious  period,  Brown  was  reoeiying  £1$  a 
year,  the  proceeds  of  the  intestate's  property,  and  woaU 
haye  a  right  to  appropriate  that  annual  amount  to  Ai 
payment  of  the  annual  charge  of  £26  for  tfie  support  of 
the  intestate,  there  will  on^  be  the  difference  betven 
those  sums  to  be  deducted  for  four  years  and  three  mootiii^ 
£46  lis.    The  administraUHr  should  be  debited  witfc 
this  amount,  and  on  that  being  done,  we  think  the 
judgment  of  the  Surrogate  Court  should  be  affimed. 
The  costs  of  the  appeal  may  come  out  of  the  estate. 

Appeal  dismisied. 


WETMORE   and   Others  against  KETCHUM  mJ 
Another. 
{Equity  Appeal). 

AtMtJitodB-  fXlHIS  was  a  suit  brought  by  the  legatees  under  the  will 

^^■onj^tnd  JL   of  the  late  Richard  Ketckum^  Esq.,  of  WoodModt 

a^oo^U(^,di-^^  against  James  Ketckum  and  Ralph  Ketchum^  the  executofiv 
rected  that 
<t  the  hones, 

«(ocA;  and  fluming  vtensils*' should  remain  on  the  fimn  for  the  henefit  thereof,  asd 
gave  and  bequeathed  them  with  the  said  farm;  Held :  —  that  the  crops  grown  on  the  hxn^ 
and  which  were  severed  fh>m  the  land  before  the  testator's  death,  pasMd  to  the  son  lair 
the  word  "  stock." 

Bank  stock  and  promissory  notes  were  bequeathed  to  an  execotor,  with  %  direction  M 

he  should  pay  thereout  all  the  testator's  just  debts.  Between  the  time  of  ezeeotiiic  tftt 
will  and  his  death,  the  testator  recovered  judgments  on  some  of  the  notes:  Held,— tti^ 
such  judgments  did  not  pass  to  the  executor  under  the  bequest,  but  formed  part  of  tb> 
residuarv  estate. 

A  liability  of  the  testator  as  an  executor,  is  a  debt  chargeable  on  the  ftinds  beqneatferf 
by  him  for  payment  of  his  debts,  though  his  liability  may  arise  from  a  devastatit. 

Rent  payable  on  a  lease  under  seal  executed  by  the  testator,  is  also  chaiigeable  on  Audi 
so  bequeathed,  though  such  rent  does  not  accrue  till  after  his  death. 

Land  was  devised  to  an  executor  to  sell,  if  necesi^ary,  to  meet  any  deficieiicT  of  assets 
payment  of  debts  and  legacies.  Alter  the  execution  of  the  will,  the  testator  conveyed  tti 
land  to  the  executor,  who  undertook  to  pav  the  purchase  money,  and  charged  bimnlfifMi 
it  in  the  inventory :  Held,— that  he  was  liable  for  the  amount,  and  that  it  formed  part  of  tt*  j 
Tosiduary  estate. 

Where  a  legacy  is  charged  on  land  devised,  it  should  not  be  included  aa  a  payment  by  ■*  j 
€xecutor,  in  Lis  account  with  the  estate.  J 

fir  J 
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ir  an  account  of  their  administration,  and  for  payment  of  1862. 
le  legacies.  " 
The  testator  died  in  Not.,  1845,  and  the  will,  which  against 
as  dated  the  22d  of  August,  1844,  so  far  as  is  material  in  Kbtchum. 
lis  case,  was  as  follows  :  I  give  and  devise  to  my  son 
Ralph  the  land  and  premises  on  which  I  now  reside, 
known  as  lots  number  45,  and  part  of  number  46,  together 
with  the  dwelling  house  and  buildings  thereon,  ...  to 
have  and  to  hold  the  same  to  my  said  son  Ralph^  his  heirs 
and  assigns  for  ever.  I  also  give  and  bequeath  to  my  said 
son  Ralphs  twenty-six  shares  of  the  Central  Bank  stock 
at  Fredericlon^  together  with  all  my  promissory  notes  of 
hand,  out  of  which,  I  will  and  direct  he  shall  pay  all 
*my  just  debts."  He  also  devised  to  his  son,  liichard 
Randolph^  certain  lands  in  fee,  on  condition  that  he  should 
Miy  to  the  testators  daughter,  Frances  B,  Carnian^  the 
mm  of  £150,  within  three  years  after  his  (tcislator's) 
iecease,  and  he  expressly  charged  the  s:iiJ  lamls  with  the 
payment  of  the  legacy.  After  giving  a  nuniher  of  other  leg- 
acies, the  testator  devised  and  bequeathed  to  his  executors, 
for  the  purpose  of  meeting  any  deficiency  of  assets  fur  pay- 
meut  of  his  debts  and  legacies,  several  mortgages  and  lots 
of  laud,  among  which,  was  a  lot  of  hind  purchased  by  him 
from  one  Ami  Shaw,  and  valued  at  £::()().  J>y  a  codicil 
to  his  will,  dated  the  24th  October,  1844,  the  testator 
liter  devising  certain  lands  to  his  executors  in  trust  for 
lis  son  George  and  his  children,  directed  as  follows  :  And 
•as  touching  the  rest  and  residue  of  all  niy  real  and  per- 
*8onaI  estate,  of  what  kind  or  nature  soever,  and  not  in 
•aud  by  my  said  will  or  this  codicil  devised,  given, 
•bequeathed,  or  disposed  of,  (save  and  except  the  horses, 
^  stock,  and  farming  utensils  on  the  farm  on  which  I  now 
'reside,  which  I  will  and  direct  shall  remain  and  continue 
^on  the  said  farm  for  the  benefit  of  the  same,  and  which 
'I  do  give  and  bequeath  with  the  said  farm),  shall  be  sold 
*tiid  disposed  of  by  my  executors  or  the  survivor  of 
f^eiDy  and  the  moneys  arising  therefrom,  I  will  and 

F***-^  shall  be  divided  equally  among  my  daughters 
noes  B.  Carman  and  Charlotte  Dibblee^  and  the  dd]-' 
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1862.    "  dren  of  my  said  deceased  daughter  Sarah  Wettnm.' 

  At  the  hearing  of  the  cause,  a  reference  was  made  to  t 

t^gainst    barrister  to  take  the  accounts.   Ou  the  enquiry  before  the 

Kktchum.  barrister,  it  appeared  that  after  the  execution  of  the  will^ 
the  testator  had  recovered  judgments  on  several  promis- 
sory notes  which  he  held  at  that  time,  and  that  such  judg- 
ments remained  unsatisfied.  The  barrister  allowed  the 
amount  of  these  judgments,  as  ])roperty  specially  be- 
queathed to  the  defendant  lialj)/t  Kelchum.  It  also 
appeared,  that  in  the  year  18:5,  and  before  the  testators 
death,  the  J-jchsonloirn  firm,  which  was  devised  to  the 
defendant  liaJph  Keldiniii^  i)n)duced  abt/ut  15  tons  of  buy, 
300  bushels  of  oats,  lUO  bushrls  of  potatoes,  and  100  hush- 
els  of  buc  kwheat,  the  value  of  which,  \\vy  plaintiffs  claimed, 
formci]  part  of  the  residuary  <'state  ;  but  the  barrister  did 
not  d'vtermine  this  (juestion.  It  also  appeared  that  a  lot 
of  land  mentioned  in  the  will  as4he  Ami  Slicnr  property, 
had  been  conveyed  by  tlie  testatf)r  to  the  defendant,  Jai)V^i 
lu'tcInDii,  for  £200,  which  h(;  directed  to  be  paid  to  the 
children  of  his  daughter  /SV^m/i  Wetniore;  that  J<n/i6s  had 
conveyed  apart  of  the  lot  to  the  defendant  7?{^//)A  KHchnm, 
who  was  to  i)ay  £140,  and  that  James  had  given  his  l)ond 
to  the  testator  for  the  balance  of  £()0.  The  barrister  did 
not  charge  this  sum  against  the  defendants,  but  included 
it  in  the  list  of  lands  sold.  Among  the  amounts  charged 
by  the  barrister  against  the  defendant,  Ralph  Kelchum, »» 
payable  out  of  the  Bank  stock  and  promissory  notes 
bequeathed  to  him,  was  a  sum  of  £196  due  from  the 
testator  for  money  received  by  him  as  one  of  the  executor* 
of  the  late  Htnry  G.  Clapper^  and  not  accounted  for. 
Al8«,  the  sura  of  £170  5s.  rent  paid  to  one  TTiomas 
MerriUy  on  a  lease  from  him  to  the  testator  and  one 
Us  for  a  term  of  twelve  years,  which  was  still  unexpired* 
in  which  lease,  the  testator  was,  in  fact,  onlj  a  surety  ftr 
HuesttB^  and  the  rent  came  due  after  the  testator's  deiilu 
Among  the  amounts  charged  by  the  executors  as  paymeotit 
the  barrister  allowed  £50  paid  to  Mrs.  FranmB* 
Carman f  one  of  the  legatees  under  the  will.  Both  pailfai 
^xcepte4  to  the  barrister's  report,  and  the  exceptions  irM 
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rgued  before  Wtlmoty  J.,  who  in  May  last,  gave  the  186J. 
ollowing  judgment :  — 


Wktmobe 


Upon  full  consideration  of  the  plaintifls'  exceptions  to  gainst 
he  barrister's  report,  I  have  arrived  at  the  following  kictchum. 
X)nclusions. 

The  first  exception  is  well  founded ;  and  the  notes 
iu  the  several  cases  wherein  judgments  were  re- 
covered before  the  testator's  decease,  should  be  struck 
)ut  of  the  list  of  notes  as  specifically  bequeathed  to  Ralph 
Ketchum,  and  the  amounts  thereof  transferred  to  the 
residuary  estate. 

2d  Exception. —  The  barrister  was  directed  by  the 
decretal  order,  to  take  an  account  of  the  personal  estate 
not  specifically  bequeathed.  It  is  apparent  from  the  report 
that  he  has  not  done  so,  and  this  is  the  ground  of  the 
second  exception.  He  has  set  down  no  valuer  for  the 
produce  of  the  Jachsontovm  farm,  for  1845,  because,  he  say?, 
the  witnesses  stated  that  their  estimate  of  the  quantities 
"was  only  guess  work."  This  is, I  conceive,  only  another 
expression  for  their  judgment  or  opinion,  based  upon 
what  they  savv  growing,  and  gathered  at  harvest.  It  is 
such  a  coincidence  of  opinion, —  though  mere  guess  work  — 
on  the  part  of  the  executors,  that  the  barrister  would  have 
been  justified  in  putting  down  the  said  produce  at  the 
following  quantities  and  values,  and  charging  the  same 
igaiost  Ralph  Ketchum. 

15  tons  Hay  at  40«.  £30  00 

MO  bushels  Oats  at  1^.  6e2.  22  10 

100    *•     Potatoes  at  la.  6d.  7  10 

lOU  Buckwheat  at  2$.  10  00 


£70  00 

Sd.  Exception. — The  £40  lOa.  charged  and  allowed  by 
ke  barrister  in  Ralph  KetchunCa  accoiint»  as  paid  on 
iQeount  of  the  legacy  t#  Mrs.  Uarmany  was  received  on 
Ipouiit  of  dividends  on  Bank  stock,  while  that  amount  so 
jjlDeived  has  not  been  credited ;  but  it  should  not  be  in  that 

Fas  tiie  legacy  to  Mrs.  Carman  waa  charged  on 
to  doTited  to  Richard  Randolph  Ketchum,  and, 
therefore. 
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1862.    therefore,  the  £40  10^.,  as  well  as  the  £10  5^.,  proceeds 

  of  an  office  sold,  should  not  be  allowed  in  account,  u 

against  Seated. 

Kktchum.  4th.  Exception.  As  to  the  proceeds  of  the  Ami  Shaw 
property.  By  the  terms  of  the  will,  this  property  was 
to  be  sold,  if  necessary,  for  payment  of  debts.  The 
executors  say  that  the  testator  conveyed  the  property  to 
James  Ketchum^  and  verbally  directed  the  proceeds  to  be 
paid  to  the  Welmore  children,  and  that  in  the  testator's 
lifetime,  James  gave  his  bond  for  £(iO  for  the  part  of  the 
property  retained  by  him,  and  Ralph  for  £140,  with 
interest,  for  the  portion  conveyed  to  him  by  James, 

By  the  residuary  clause  of  the  will,  the  residue  is  to  be 
divided  into  three  parts,  of  which  the  Webnore  children 
are  to  get  one  thinl.  1  am  of  opinion,  that  the  executors 
are  chari^eablc  with  these  amounts  respectively,  with 
interest;  and  that  the  same  should  form  part  of  the 
?-csi(luary  estate,  —  Jaines  Kttchutu  to  pay  the  amount  and 
interest,  according  to  the  condition  of  his  bonil,  aud 
lialp/f  Ktk'ltiun,  the  balance,  with  interest,  according  to 
the  terms  of  any  written  note  or  obligation  he  may  have 
given  ;  and  if  not  shewn  otherwise,  that  he  pay  interest 
from  the  date  of  tlie  deed  of  the  land  for  which  he  was  to 
pay  the  amount.  The  entry  in  the  inventory  is,  lialpli 
liefc/tiDj^s  note  or  obligation  to  the  deceased  for  £140, 
with  interest/' 

Defendants'  Exceptions.  1st.  That  the  debt  due 
Cloj^jjers  estate,  and  the  rents  to  Thomas  Merrill  are 
improperly  included  in  debts  chargeable  against  Bant 
stock  and  promissory  notes.  I  am  of  opinion  that  the 
MrrTsFerTias  rightly  classed  these  debts.  They  were  just 
debts  of  the  testator.  It  appears  by  the  evidence,  thit 
the  testator  told  James  Ketchum  that  he  was  indebted  to 
Clopper*s  estate  ;  and  there  is  no  question  raised  as  to  the 
amount.  But  it  is  contended  by  the  idefendaut's  counfld 
that  because  this  debt  was  due  by  virtue  of  a  devaslavUt 
therefore,  it  ought  not  to  be  classed  among  other  jolt 
debts.  Such  an  argument  has  neither  reason  nor  authority 
to  rest  upon.    Wms.  Uxors.  1468. 
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As  to  the  jCnO  of  rent  paid  to  Merritt ;  it  was  contended  1862. 

'the  counsel  for  the  defendants  that  the  testator  was  only   

surety  for  B.  Huestis,  and  not  a  beneficial  lessee.    It  ^^^^^ 
pears  by  the  evidence  that  the  lease  was  to  both  for  twelve  Ketchum. 
ars,  and  if  Ketchmn  was  in  fact  surety  for  Huestis,  he 
was  as  much  indebted  for  accruing  rent  as  Huestis.  No 
thority  was  cited  to  support  the  position,  that  because 
e  debt  accured  after  the  death  of  the  testator,  it  ought 
be  charged  against  the  residuary  estate  only. 
As  to  the  exception,  that  the  barrister  has  improperly 
eluded  in  the  account  of  the  land  sold,  the  Ami  Shato 
•operty,  which  was  sold  by  the  testator  ;  I  have  already 
isposed  of  that  in  considering  the  plaintiff's'  exceptions; 
id  also,  the  exception  as  to  the  produce  of  the  Jackson- 
KTifarm. 

The  defendants  appealed  from  this  judgment,  and  the 
&se  was  argued  in  Triiiiiij  term  last,  by  J.  ^1.  Street^ 
\*  C,  for  the  appellants. 

1.  The  judgments  recovered  on  the  notes  which  existed 
t  the  time  the  will  was  made,  passed  to  the  defendant 
^d^ph  Ketchma  under  the  bequest  of  "  promissory  notes.'' 
TlrrcniE,  J.  How  could  they  pass?  They  were  extin- 
piishcd  by  the  recovery  of  the  judgments  on  them.] 

2.  The  produce  of  the  JucksotUown  farm. did  not  form 
>art  of  the  residuary  estate  :  it  belonged  to  the  defendant 
mder  the  bequest  to  him  of  the  "  horses,  stock,  and  farm- 
Dg  utensils,"  on  the  farm ;  which  does  not  necessarily 
Dean  live  stock,  but  may  include  the  crops.  Wais,  Uxors, 
[id  Ed.)  949  ;  Cox  v.  Godmlve  (a)  ;  West  v.  Moore  (Jb)  ; 
^hige\.  Winnall  (c).    Ilarveij  v.  Harvey  (d). 

3.  There  was  no  evidence  that  the  amount  paid  to  Mi's. 
Idman  was  paid  out  of  the  Bank  dividends.  [Paiucer, 
f.  The  executors  had  no  right  to  pay  it  out  of  the  gen- 
ttl  fund  :  it  is  expressly  charged  on  the  land  devised  to 
^mMph  Ketchum, '\ 

4.  The  proceeds  of  the  Aini  Shaw  property  should 
tttform  part  of  the  residuary  estate  :  the  testator  directed 

^  (a)  6  Sattt,  eOA  note.  (6V  8  Etut,  m. , 

L         (0)  IS  Beav.  367.  (d)  83  Jleao.  441. 
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1868.    the  amount  to  be  giren  to  his  grandchildrea,  and  th 

  must  look  to  the  executors,  personally,  for  the  amou 

against  [CARTER,  C.  J.  It  was  only  a  verbal  direction  that 
Ketohum.  money  should  be  appropriated  in  that  way.] 

5.  The  debt  due  from  the  testator  as  executor  of 
Clopptr  estate,  was  not  such  a  debt  as  the  will  contc 
plated  the  defondant  sliould  pay  out  of  the  prope 
bequeathed  to  him  :  it  was  his  individual  debts  which 
testator  intended  to  charge,  and  not  a  debt  for  v/hich 
was  only  liable  in  his  representative  character,  and 
non-pnynient  (►f  which  would  amount  to  a  dtvasta 
[Paiikki:,  J.  He  would  be  p(»rs()nally  liable  if  it  m 
ihvnsturlt.  The  (juestion  is  whether  it  is  a  debt.  ^V 
MOT,  J.  It  was  a  *\)ust"  d«'bt.  Paukku,  J.  It  is  har 
worth  while  to  labor  this  point.  I  have  read  the  y 
carefully,        I  see  nothing  in  the  objection.] 

(j.  The  rent  <lue  to  Merrift  was  not  chargeable  ngai 
the  Dank  stock  and  j)r()inis3ory  notes  bequeathed  to 
executor.  The  will  speaks  from  the  death  of  the  testat 
and  it  can  only  be  debts  duo  at  the  time  of  his  death  wh 
will  be  so  chargeable.  This  was  only  a  covenant  to 
rent  at  a  future  day,  and  it  was  not  a  debt  till  the  r 
became  due.     Wms.  Exors,  925  ;    Elliott  v.  Elliott  ( 

Allen,  contra.  Unless  this  case  can  bo  distinguis! 
from  Cox  V.  Godsalve^  probably  it  must  be  admitted  1 
the  crops  passed  to  the  defendant  under  the  will.  ' 
point  to  be  ascertained,  is,  what  did  the  testator  mean 
the  word  "  stock,"  Ordinarily,  in  this  country,  when  i) 
in  reference  to  agricultural  matters,  it  means  cattle,  or 
stock ;  and,  read  ia  connection  with  the  word  hor» 
which  immediately  precedes  it  in  this  will,  it  is  evic 
that  such  was  the  testator's  intention  here.  In  C7<K 
Oodsalve^  the  words  were  stock  of  my  farm  f  and  t 
were  preceded  by  the  words  <^  goods  and  chattels,''  thifii 
shewing  that  the  testator  had  in  his  mind,  inanimate  olq 
only.  In  Vaisey  v.  Reynolds  (6)  it  is  said  that  that  * 
was  not  decided  merely  on  the  force  of  the  words  g 
of  my  farm."   The  Ami  Shaw  property  haring  beat 
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by  the  testator  in  his  life  time,  and  the  purchase  money  1862. 
beiog  due  from  the  executors,  they  were  debtors  to  the  — — 
ertate,  and  their  respective  debts  were  properly  deter-  ^^^^^ 
mined  to  be  part  of  the  residuary  estate.   The  debt  of  the  Ketchum. 
testator  as  executor  of  the  Clopper  estate,  cannot  be  dis- 
tinguished from  any  of  his  other  debts.    If  he  was  guilty 
of  a  devastavit^  he  made  himself  personally  liable,  and 
therefore  it  was  his  debt,  and  was  chargeable  on  the  pro- 
perty bequeathed  for  payment  of  his  del)t3.    So,  with 
respect  to  the  rent  due  to  JMerritt.    It  was  dehitum  in 
present/ J  soJvendum  in  fnturo.    The  executors  arc  liable 
for  the  rent  which  accrues  after  the  death  of  the  testator, 
as  long  as  the  lease  continues.    Wmf^,  Exorn,  1352;  Bac. 
Ah.     Ejyculors''  (P), 
J.  A.  Street^  Q.  C,  in  reply. 

Car,  adt\  vuU. 

CvRTER,  C.  J.,  now  delivered  the  judgrncnt  of  the  Court. 
This  case  comes  before  the  Court  on  appeal  from  the 
decision  of  Mr.  Justice  Wilmot^  on  exceptions  taken  on 
both  sides,  to  the  report  of  the  Barrister  to  whom  the 
leferenee  was  made.  The  objections  relied  on  at  the 
hearing  of  the  appeal,  besides  certain  others  which  were 
ibandoned  or  disposed  of  in  the  course  of  the  argument^ 
we  two :  the  first  refers  to  the  plaintiffs'  2d  exception. 

By  the  will,  the  testator  gave  to  the  defendant,  Rcdph 
Setehum^  the  lands  and  premises  on  which  he  then  resided, 
bown  as  Lot  No.  45,  and  part  of  46  (with  an  exception 
•ft  specified  portion  of  the  latter  lot,  otherwise  disposed 
rf);  and  subsequently,  by  a  codicil,  directed  that  the 
kones,  stocky  and  farming  utensils  on  the  farm  on  which 
!i  then  resided,  should  remain  on  the  farm  for  the 
iliiefit  of  the  same,  which  he  added,  I  do  gire  and 
bqpeath  with  the  said  fiirm.**  It  would  appear  that  the 
IB  mnd  codicil  were  executed  at  one  and  the  same 
There  was  some  discussion  raised  on  the  part 
)  pkuntilEi,  whether  the  fitrm  in  question  comprised  a 
I  irfknd  on  the  JaekMoniaum  road,  on  which  a  quanti^ 
|Imj  tnd  other  produce  was  at  the  time  of  the  testator's 

deaths 
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1862.  death,  or  was  a  different  property ;  but  the  identity  of 
— —  two,  does  not  seem  to  have  been  disputed  befote 
mffaimt  Barrister,  aud  is  not  open  for  discussion  now.  But 
lorrcHUM.  question  is,  what  is  to  be  understood  by  the  term  •*  Sto 
In  this  country,  we  know  that  it  is  in  frequent  use 
meaning  the  horses,  cattle,  &c. ;  but,  undoubtedly, 
term  has  a  more  extended  meaning,  and  is  not  confine 
live  stock.  The  cases  cited  from  6  JEastj  604,  and  8  £ 
339,  shew  that  even  growing  corn  is  held  to  pass  ui 
the  denomination  of  stock ;  and  those  decisions  w* 
seem  to  imply  that  when  the  crop  has  been  sev 
from  the  soil,  no  question  would  arise  that  it  would  f 
The  Imperial  Dictionary  defines  stock,  in  agi'iculturc 
comprise  live  stock  and  dead  stock ;  and  the  latter  ter 
defined  to  mean  the  implements  and  other  lifeless  art 
of  property  on  a  farm.  So  Wms.  Uxors,  1069,  says 
the  term  stock  on  larm,''  not  only  all  moveable  prop 
upon  or  belonging  to  the  farm  will  pass,  but,  as  it  vf 
seem,  growing  crops ;  and  in  one  case,  from  the  coutcj 
was  held  to  include  stock  in  the  malt  trade.  In  7W< 
Tounuff/  (a),  th(;  Master  of  the  Rolls,  speaking  of 
expression,  live  and  dead  stock,"'  said  ''If  t; 
"  words  stood  alone,  the  interpretation  would  be 

of-door  stock.  They  would  mean  corn,  hay,  stray,  cf 
**  &c."  The  Avord  stock,  therefore,  in  this  will,  wouli 
sufficient  for  the  purpose  ;  and  we  think  that  it  i» 
unnatural  to  suppose  that  the  testator,  while  giving 
farm  and  live  stock  to  his  son,  would  give  him  also 
hay,  &c.,  on  which  the  latter  wore  to  be  fed.  We  ar 
opinion,  therefore,  that  the  hay  and  crops  severed,  pa 
to  Ralph  Ketchuiriy  and  that  the  70  should  not  be  cha 
against  him.  The  only  other  question  arises  on 
defendants'  exceptien  as  to  the  rent  on  the  lease 
Thomas  Merritt  to  Heustis  aud  the  testator.  It 
objected,  that  the  rent  accrued  after  the  testator's  d< 
We  think  there  is  no  distinction  in  this  respect,  wb 
the  rent  in  arrear  accrued  before  or  after  the  testator^sd 
The  coYenant  or  undertaking  was  entered  into  by  die  tec 

(a)  8  Fm.818. 
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I  Ilia  Itfotime*  and  thafc  bound  hia  estote  at  whafeeyer  lSttl« 
nt  the  veot  njigi^t  accrue.       damaod  oa  a  coreaant  ^^^^^^^^ 
is  a  qpe(»'aUi]r  i^ht^  of  the  same  nature  as  one  due  on:  a  ^g^n 
bond."  Wvu.JExQrM^74X.  And'm/enJcm$y^.Briant(a)  mmonpc* 
ms  held,,  that  on  a  coyenant  to  pa;  an  annuity,  the 
Doitant  ia  a  specialty  creditor  on  his  real  estate,  although 
I  annuity  did  not  become  in  arrear  till  after  the  testator's 
|tfa«   On  the  whole,  therefore,  we  think  that  the  jndg- 
m%  of  Mr.  Justice  Wilmai  must  be  affirmed,  with  the 
oeptioa  of  the  haj,  Ac,  charged  to  the  executor  at  £10^ 
ikh.  we  are  of  opinion  was  apeoifioaHy  bequeathed,  and 
th  which,  therelbre,  he  ia  not  ehaifisable  as  part  of  the 
KBonal  estate. 

As  to  the  cesAs  of  the  ezcqptions :  Ae  pbintiffa  tO'  have 
eir  costs  out  of  the  estate,  of  the  exoeptioas  ou  both 
les :  the  defendanfai,  the  coats  of  the  plaintiffs'  exception, 
0.  2.  Only  the  costs  allowed  to  both  parties,  to  be  paid 
It  of  the  estate. 


ESSON  and  Another  against  DUNN. 
A  SSUMP8IT  for  goods  sold  and  delirered.    Plea,  Deftnihmt 

nk  ^  WM  indebted 

tx.  fum-<U8umpsU  with  notice  of  set  off.  to^.  who 

At  the  trial  before  Wilmoty  J.,  at  the  last  Gloucester hiahutAnegB 

ircuit,  it  appeared  that  the  plain tiffa,  William  JEsson  andSue  WmfS?^ 

Hex,  Stephens  J  carried  ou  business  at  Halifax  under  the  The^^efenSiiit 

ime  of  Esson  tfi  Co.  and  were  the  successors  of  John ?Jifhk^- 

hs(m&  Co.y  which  firm  consisted  of  John  Esson  andl^^^V^'^®  ,^ 

transfer,  dealt 

smes  Parker.     In  Aprils   1859,   the  plaintiffs  and^jththepiain- 

p  ^    »  lilt.  \     ,  ^*^»  ren- 

mes  Parker  purchased  the  business  and  the  books  dered  him  ac- 
counts, charg- 
ing the  origi- 

i  Sebt  and  the  subsequent  transactions  as  forming  part  of  the  same  account;  the  defencfant 
hl»  pqrBcnta  from  time  to  time,  and  promised  the  plaintiff  to  pay  the  whole  of  the  account : 
lid}— that  the  defendant's  debt  to  ^.was  thereby  extinguished  and  transferred  to  the 
Stiir,  and  that  he  was  justified  in  applying  the  payments  made,  to  the  balance  due  on  A^8 
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186S.  of  John  Es9on  &  Co.  9  but  Parker  on\j  renudnttd  in  tht 
— *  new  firm  about  three  weeks,    llie  deiendmnt  had  dealt 

with  the  firm  of  JEsBon  d  Co.,  and  owed  them  about /llO, 
linTini.    at  the  time  they  sold  out.    When  the  phdntiffii  pnr^asod 
the  business,  thej  sent  circulars  to  the  customers  of  tin 
late  firm,  to  the  defendant  among  others,  announcing  thi 
change,  and  that  they  were  authorized  to  collect  the  defafi 
of  the  old  firm.   Public  notice  was  also  giren  at  the  ttnn 
Pdrker  withdrew  from  the  business.  No  goods  were  sup- 
plied to  the  defendant  by  JS$son  &  Co.  while  Parhw  im 
a  partner ;  but  he  afterwards  continued  dealing  with  then 
as  he  had  dealt  with  John  JS99on  dk  Co.,  and  they  seat 
him  a  statement  of  his  account  at  the  end  of  each  yesr, 
and  in9luded  therein,  as  due  them,  the  balance  whidi  Im 
owed  to  John  Euon  d  Co.,  to  idiich  he  made  no  objso-. 
tion,  but  remitted  money  to  them  from  time  to  time.  It  \ 
Augwst,  1860,  the  defendant  wrote  to  the  plaintiffi,  regnt- 
ting  his  inability  to  pay  them,  and  asking  for  time  till  th» 
next  spring,  when,  he  stated  he  would  pay  them  all,  sod 
that  they  might  charge  him  interest  in  the  meantime.  Is 
February^  1861,  the  defendant  again  wrote  to  thepliin- 
tiffs,  acknewledgiog  the  receipt  of  a  letter  from  them  enoloi- 
ing  their  account  current  and  expressing  their  surprise  it 
not  receiTing  a  remittance  from  him;  and  in  which  Im 
stated  that  he  would  make  them  a  remittance  at  an  early 
day,  and  hoped  that  the  next  spring  he  should  be  able  to  , 
pay  them  all  he  owed  them.  In  July  following  the  defen- 
dant wrote  to  them  again,  in  answer  to  an  application  for 
payment;  in  which  he  offered  to  compromise,  and  psf 
them  108.  in  the  pound,  which,  he  said,  was  all  he  ceoU 
do,  as  his  property  had  been  mortgaged  several  years  pre- 
viously.  The  payments  made  by  the  defendant  sinee  - 
Aprils  1859,  would  have  discharged  his  indebtedness  for 
goods  furnished  by  the  plaintiffs  since  that  time,  and  left 
a  balance  in  his  favor ;  but  the  plaintiffs  had  carried  the 
balance  duo  to  John  Bsson  dc  Co.  into  their  account  with 
the  defendant,  and  credited  him  with  the  payments  nuk  M 
each  year  upon  the  whole  balance  as  it  appeared  by  te^l 
accounts,  shewing  a  balance  of  |442  due  at  the  tiflM  1 
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f  the  tdioii  wai  brought.  The  defendant  denied  any  know-  1862. 
of  JParher  haring  left  the  firm  till  this  action  was 
booght.  tigmM 

The  learned  Judge  directed  the  jury,  that  if  after  the  dunx. 
iMiginnent  to  the  plaintiffs  of  the  business  and  debts  of 
th6  firm  of  John  E$8on  A  Co.y  the  defendant  with  know- 
ledge^of  such  transfer,  recognized  it,  and  promised  paj- 
BWnft  to  the  new  firm,  that  would  operate  as  an  extin- 
gnshment  of  his  debt  to  John  JSsson  &  Co.^  and  to  a 
tamafer  of  the  debt  to  the  new  firm ;  (a)  and  in  that  case 
As  plaintifis  would  hare  the  right  to  appropriate  the 
Msndaofs  payments  to  the  discharge  of  the  old  debt. 

Yerdict  for  the  plaintiffs,  |442. 

Joknsant  Attomey-Greneral,  mored  for  a  new  trial  on  a 
fMser  daj  in  this  term,  on  the  ground  of  misdirection, 
mA  that  the  rerdict  was  against  eyidence.  He  contended 
tint  onlj  the  good  will  of  the  business  of  John  Esaon  (6 
Cb.,  was  transferred  to  the  plaintiffs ;  that  there  was  no 
iMgnment  of  the  debts,  and  the  plaintiffs  had  no  power 
Isdisdiarge  the  debts  due  to  John  Esson  dc  Co.    If  the 

-  frm  of  John  Esson  &  Co,  were  now  to  sue  the  defendant 

tike  amount  of  his  account,  the  facts  proTed  in  thi3  case 
inmld  be  no  defence  to  the  action.  The  debts  never  became 
the  plaintiffs'  property.  [Ritchie,  J.  What  is  the  meaning 
^the  circular  which  states  that  John  Esson  dc  Co.  haye 
Slid  all  their  interest  in  the  firm  to  the  plaintiffs  ?  The 
I  Pendant  acts  upon  this,  aud  makes  payments.  Carter, 

-  C.  J.  Supposing  there  was  no  assignment  of  the  debts 
\  of  Jchn  Esson  cS  Co.,  was  there  not  an  authority  from 

them  to  the  plaintiffs  to  receive  the  debts  ;  and  would  not 
fiyment  to  the  plaintiffs  be  a  good  defence  to  an  action 
John  Esson  &  Co.f]    The  plaintiffs  at  all  events  had 
ID  right  to  the  debts ;  for  if  there  was  any  transfer,  it  was 
^lethe  plaintiffs  and  James  Parker ^  and  it  was  they  only 
^vho  had  authority  to  receive  them.    All  the  defendant's 
epondence  was  with  the  firm  of  which  Parker  was  a 
liber,  and  he  made  the  remittances  under  a  mistake  of 
boliering  that  Parker  was  a  member  of  the  firm. 

(«)  Sm,  story  Fmrt.  { 

11 
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If  there  was  no  transfer  of  the  debts  to  the  plaintifis,  ttfl 
had  no  right  to  appropriate  the  payments  towards  the  di 
charge  of  those  debts;  in  which  case » the  plaintiffi^M 
was  paidy  and  the  verdict  should  bare  been  f»  tl 
defendant. 

OWv  adv.  wit. 

Cabteb,  C.  J. ,  now  delivered  the  judgment  of  the  Cbur 
We  are  of  opinion  that  the  jury  were  quite  warranted  i 
coming  to  the  conclusion,  that  the  remittances  made  I 
the  diefendanty  were  made  for  the  purpose  of  paymg 
balance  due  to  the  old  firm,  and  were  so  applied;  aodtb 
if  the  present  plaintiffs  had  acted  otherwise,  they  woul 
have  gone  contrary  to  the  defendant's  intentions. 

The  jury  were  also  quite  justified  in  treating  the  evideu 
of  the  defendant  as  totally  unworthy  of  credit.  Nodeofi 
was  practised  on  him. 

The  amount  for  which  the  verdict  was  given,  was  Jasti 
due  to  the  plaintiffs,  and  the  Court  see  no  reasoD  ft 
disturbing  it. 

Riile  refused  (a). 

(a)  Ai  to  appropriation  of  paymeiilfl^^Me  Bod§nhmn  Pure** 

2B.dAl€L9d;  CUy  DUcowU  Oo.y.  McLemn,L.B.9  CP.m. 


CAMPBELL  and  Another  affainst  GILBERT. 
The  properly    A  SSUMPSIT  on  two  promissory  notes  for  ;;^205,  i* 

not  dlTested 

jCJl  ;^800  respectively,  dated  the  17th  October,  1851 

by  the  publi- 
cation of  a  « 
notice  calling  a  meeting  of  the  creditors  of  the  holder  of  the  note,  under  the  Act  SI  ne(.cl 
relating  to  InsolTent  Debtors;  nor,  unless  an  assignment  is  made  by  the  debtor  mderfl 
10th  section  of  the  Act. 

The  holder  of  a  note  indorsed  in  blank,  as^iigned  to  trustees  for  the  benefit  of  his  credIM 
ail  liis  property, debts  and  elfects,  and  delivered  the  note  to  them;  Held,  —  that  thetmrii 
had  the  legal  right  to  transfer  the  note  to  a  third  person,  and  that  he  could  aue  the  maka> 

A  witness  cannot  be  asked  on  croHS-examination,  for  the  purpose  of  contradletiBK  Ul 
whether  he  had  not  made  a  certain  statement  in  proceedings  filed  in  the  Bankrupt  Court  m 
land,  unless  the  original  proceedings  In  the  Bankrupt  Court  are  produced.  A  certiiladfi 
of  the  proceedings  is  not  sufllcientlor  the  purpose. 

drai 
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drawn  by  the  defendant,  payable  to  his  own  order,  on  the 
l«t  August,  1860,  and  indorsed  by  him  in  l>lank ;  — 
Wed  before  Carter^  C.  J.,  at  the  last  St.  John  circuit. 

The  notes  in  question,  with  a  number  of  others,  were 
given  by  the  defendant  to  Messrs.  Crane  and  Bovey,  on 
account  of  the  purchase  of  a  mill  at  Shediac,  as  they 
stated.  Crane  and  Bovey  became  insolvent,  and  on  the 
18th  January,  1858,  made  an  assignment  of  all  their  pro- 
perty to  William  Davidson,  James  Vernon  ^awil  George  W. 
SmUh,  in  trust  for  the  benefit  of  their  creditors,  and  on 
that  day  these  notes  were  delivered  by  Crane  to  the  trus- 
tees, who  kept  them  till  Febiniary,  1861,  and  theji  trans- 
ferred them  to  the  plaintiffs.  While  the  trustees  held  the 
notes,  they  applied  to  the  defendant  for  payment  of  them, 
ind  he  requested  them  not  to  press  him,  and  promised  to 
make  some  arrangement  for  the  payment  of  them,  and  did 
not  wish  them  to  be  transferred  to  the  plaintiffs. 

The  defence  to  the  action  was,  that  there  had  been  expen- 
sive transactions  between  (7/*a/ie  and  iiorey  and  the  defend- 
ant, from  the  year  1855,  till  the  notes  were  given  ;  that  it  was 
intended  at  that  time  that  the  business  of  the  mill  which 
the  defendant  purchased,  should  be  carried  on  by  the 
defendant  and  Messrs.  Crane  and  Bovey  on  joint  account, 
but  as  they  became  involved  in  difficulties,  and  were 
nnable  to  carry  out  the  arrangements,  it  was  agreed  that 
»ny  amount  which  they  might  be  found  indebted  to  the 
defendant  on  account  of  their  previous  dealings,  should 
go  in  payment  of  the  notes;  that  at  that  time  Crane  and 
Bovey  owed  Wm  upwards  of  £3,000,  and  that  he  informed 
the  plaintiffs'  agent  before  he  took  the  notes,  that  they 
kad  been  paid.    It  appeared,  that  in  June,  1858,  Crane 
'  kad  presented  a  petition  under  the  Act  for  the  relief  of 
^inaolvent  debtors,  21  Vict.  c.  17;  that  a  meeting  of  his 
|. creditors  was  called,  as  directed  by  the  Act,  and  that  a 
eting  was  held  on  the  2d  October,  1858  ;  but  there  was 
evidence  of  any  subsequent  proceedings.     It  also 
that  in  February,  1860,  Crane  had  been  declared 
bankrupt  in  England;  and  he  was  asked  on  cross- 
aination,  for  the  purpose  of   contradicting  him. 


1862. 

Oampkki.l 
against 
Gilbert. 
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1862.     whether  he  had  uot  stuteil  in  the  list  of  his  liabilities  filc?c/ 

  in  the  Bankrupt  Court,  that  Crane  and  Bovey  were  ira- 

Campbrll  • 
against    ^cbtcd  to  thc  defendant  in  the  sum  of  £3,G33.  The 

(JiLiJERT.   Chief-Justice   refused    to    allow  the    question    to  lie 

put,  as  the  defendant's  counsel  only  had  an  office  copy  of 

the  proceedings  in  bankruptcy.    Crane  denied  that  there 

was  any  agreement  that  the  validity  of  the  notes  was  to 

depend  upon  thc  settlement  of  the  accounts  between 

Crane  and  Bovey  and  the  defendant;  on  the  contrary, he 

stated  that  he  had  told  the  defendant  more  than  once,  that 

the  notes  were  going  to  the  creditors  of  Crane  and  Bovey^ 

as  a  part  pf  their  assets,  and  that  the  defendant  had  also 

admitted  that  the  notes  belonged  to  Crane  and  Z?oi'ey. 

On  this  point,  Crane  was  corroborated  by  another  witness. 

The  Chief-Justice  directed  the  jury  that  the  question  in 
the  case  was  whether  the  notes  were  paid  before  they  went 
out  of  Cranes  hands ;  and  this  resolved  itself  into  two 
questions :  viz.  1st,  Was  there  any  agreement  between 
Crane  and  the  defendant,  that  any  amount  which  d^aM 
i&  Co.  were  indebted  to  the  defendant,  should  go  in 
extinguishment  of  these  notes?  2d,  If  so,  was  there  any 
amount  due  from  Crane  <&  Co.  to  the  defendant  while 
these  notes  were  in  Crane's  hands,  sufficient  to  pay  the 
notes  ;  and  if  so,  was  such  indebtedness  thc  result  of  part- 
nership accounts  between  Crane  and  Bovey  and  the  defen- 
dant, unsettled  up  to  the  time  the  notes  went  out  of 
Cranes  hands? 

The  jury  found  a  verdi(!t  for  thc  plaintiffii  for  £653, 
statinf?  that  there  was  no  such  a<2:reement  bet<veen  Crant 
and  the  defendant  respecting  the  notes. 

A.  It.  Wttmore,  on  a  former  day  in  this  term,  moved  for 
a  new  trial  on  the  grounds  of  misdirection,  and  improper 
rejection  of  evidence.  He  contended,  1st,  That  any 
assignment  of  the  notes  made  after  Crane  applied  for 
the  benefit  of  the  Insolvent  Debtors  Act,  21  Vict.  c.  Hi  j 
was  fradulent  and  void  under  the  third  section  of  that  Act 
2d.  That  the  trust  deed  did  not  transfer  the  property  i" 
the  notes  to  the  trustees,  and  therefore  they  vested 
Crane's  assignee  in  bankruptcy ;  or,  if  they  could  ^ 

under 
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er  the  trust  deed,  that  the  transfer  was  void,  as  having  1862. 

1  made  in  contemplation  of  bankruptcy.  [Carter,   

I  There  was  no  evidence  that  Crane  intended  to  against 
I  himself f^be  English  Bankrupt  Act  at  the  time  he  gilbert. 
isferred  the  notes.  Ritchie,  J.  He  was  not  subject 
he  English  Bankrupt  Act  till  he  went  to  England. 
I  could  not  give  his  bankruptcy  an  ex  post  facto  opcr- 
n.]  3d.  That  if  the  property  in  the  notes  vested  in 
trustees,  they  had  no  power  to  transfer  them,  and 
Id  only  recover  the  amount  from  the  debtor.  4th. 
it  the  notes  having  been  transferred  to  the  plaintiffs 
r  they  were  due,  they  took  them  subject  to  all  the 
ities  existing  between  the  defendant  and  Crane.  5th. 

question  to  Crane  on  cross-examination  as  to  his 
ements  in  the  Bankrupt  Court  in  England,  was  impro- 
ly  rejected.  The  office  copy  of  the  proceedings  in 
kruptcy  was  legal  evidence  of  all  the  facts  therein 
ed,  under  the  Act  23  Vict.  c.  29 ;  and  therefore  he 
J  subject  to  be  cross-examined  as  to  his  statements 
itive  to  the  matter,  though  it  may  be,  that  he  could 

have  been  contradicted,  if  he  had  denied  making:  the 
tement.-,  without  producing  the  original  papers.  Act 
FiWc.  41,  §  16.  [Carter,  C.J.  The  question  is, 
ether  what  was  produced  at  the  trial,  was  ''the 
iting,"  M'hich  the  Act  refers  to.  Is  it  not  the  object 
the  Act  that  the  writing  itself  should  be  produced  for 
:  Judge's  inspection,  so  that,  if  necessary,  the  witness 
y  be  asked  if  he  wrote  it?  Ritchie,  J.  I  think  the 
cation  of  the  Act  was  that  the  original  document  should 
produced.]  The  ©ffice  copy  was  legal  evidence  of  all 
i  proceedings  in  bankruptcy,  and  gives  a  party  the  same 
;ht8  as  if  he  produced  the  original.  In  Watson  v.  Little 
),  an  order  of  affiliation  made  by  magistrates,  was 
mitted  to  contradict  a  witness,  who  stated  on  cross- 
lamination,  that  she  had  never  affiliated  a  child,  whose 
gitimacy  was  disputed. 

Cur.  adv.  vn/t. 
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1862.        Parker,  J.,  now  delivered  the  judgment  of  the  Ci 

^   As  we  have,  none  of  us,  any  doubt  in  this  case,  w 

againlt  "ot  feel  justified  in  delnying  our  decision.  Every  j 
Gilbert,  seems  to  have  been  made,  both  in  law  and  equity 
which  the  defendant's  counsel  could  suggest,  to  defca 
plaintiffs'  right  of  action  ;  but  the  defence  set  up  oi 
merits  was  clearly  a  question  of  fact,  properly  for 
consideration  of  the  jury,  which  has  been  fully  and  f 
left  to  them,  and  found  in  favor  of  the  plaintiffs. 

The  defendant  made  several  promissory  notes  pa; 
to  his  own  order,  and  which  he  indorsed  in  blank,  the 
making  them  payable  to   bearer,  before  they  lef 
own  hands  ;  and  the  right  of  recovery  on  them  w^ould 
from  hand  to  hand  by  mere  delivery,  without  any 
assi<;nment  or   indorsement.     The   notes  bavins: 
delivered   to   Crane,   as   indorsee,   by  the  defeii 
payable  at  certain  days,  and  having  been  made  in  the 
they  were,  in  pursuance  of  a  previous  arrangement 
Crane,  and  not  having  been  parted  with  by  the  tri 
until  after  the  days  of  payment  had  passed,  it  was  c*m 
ed  that  they  came  to  the  plaintiffs,  subject  to  the  eq 
existing  between  the  defendant  and  Crane.     And  a 
ting  this  to  be  so,  which  is  not  very  clear,  the  defei 
has  had  the  benefit  of  it  in  the  reception  of  evidence,  a 
the  mode  in  wiiich  the  case  was  presented  to  the 
and  the  question  was  mainly  on  the  credit  of  the  de 
ant,  whose  testimony  was  in  direct  contradiction  to  tl 
Crane,  and,  as  far  as  we  can  judge,  much  less  cons 
with  the  other  circumstances  of  the  case,  than  that  of  C 
and  to  their  finding  no  objection  can  be  made.    This  I 
us  then  to  the  points  of  law  taken  at  the  trial, 
strongly  by  Mr.  Wetrnore,  in  moving  for  the  rule. 
It  was  contended  that  the  notes  belonged  to  CVfl 


(a)  The  defendant  tiled  a  bUl  in  equity  for  an  injunction  to  resti 
plaintiff  from  proceedin^ic  in  this  action,  untU  the  determination  ol 
brought  by  the  defendant  against  one  Neil^  for  an  account  of  certaii 
actions  between  them,  of  which,  he  alleged,  the  notes  in  question  fo 
part.  The  injunction  wa?  refused,  and  he  appealed  from  the  decisi 
the  appeal  was  dismissed  in  Hilary  term  Iai>t;  but  the  judgment  baTii 
mislaid,  the  case  was  not  reported.  — Bkporter. 
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s  time  of  his  making  application  for  the  beuefit  of  the  1862. 

solvent  Debtors'  Act  of  1858,  21  Vict.  c.  17,  and,   

before,  that  on  the  publication  in  the  proper  news-  mffmimt 

iper,  of  the  notice  of  meeting  of  creditors,  his  right  to  Gilbert. 

si^u  the  notes  ceased,  and,  consequently,  the  assignment 

der  which  the  plaintiffs'  claim,  was  void.    If  the  defend- 

t  parted  with  his  right  to  the  notes,  at  the  time  of  the 

livery  to  Davidson^  Vernon j  and  Smith,  the  question 

ider  the  Insolvent  Debtors'  Act  would  not  arise ;  but 

ppose  it  to  be  otherwise,  and  the  assignment  to  have  been 

bsequent  to  this  publication,  we  must  examine  the  act, 

d  see  what  is  the  proper  construction  to  be  put  on  it. 

The  1st  section  of  the  Act  directs  that  any  person  owing 

bts  to  the  amount  of  £100,  and  unable  to  pay  them, 

ly  apply  by  petition  to  the  Clerk  of  the  Peace  of  the 

)unty  in  which  he  resides,  setting  forth  astatemcnt  of  his 

fairs.  Section  2  directs  the  Clerk  of  the  Peace  on  the  filing 

such  petition,  to  call  a  meeting  of  the  creditors,  by  giving 

Tee  months   public  notice.     Section  8   directs  that 

The  debtor  may  at  such  meeting  offer  a  composition  to 

his  creditors,  and  if  such  composition  be  accepted  by  a 

majority  in  number  and  amount  of  the  creditors  then 

present,  whose  del)ts  have  been  proved  or  allowed,  a 

deed,  setting  forth  the  terms  and  conditions  of  such 

composition  .shall  then  be  entered  into  between  such 

debtor  and  the  said  creditors.    Such  composition  shall 

he  paid  within  one  year,  and  shall  be  secured  by  the 

lK)nd  of  the  debtor,  with  one  or  more  sureties,  to  the 

'satisfaction  of  the  Clerk  of  the  Peace,  with  whom  the 

'bond  shall   be   filed."    Section  9   directs  that  if  the 

imposition  is  not  accepted,  the  creditors  present  may 

kooso  assignees  of  the  estate ;  and  section  1 0  declares 

wt  the  debtor  shall  by  deed  assign  to  the  assignees  all 

"« estate  and  effects. 

It  is  evidently  contemplated,  that  at  the  meeting  of 
Mit«)r8,  there  is  either  to  be  a  composition,  under  which, 
I* giving  security  by  bond  to  the  Clerk  of  the  Peace  for  the 
p  accepted  as  a  composition,  in  which  case  no  part 
pfte  debtor's  property  passes  from  him,  or  there  is  to  be 
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1862.     an  assignment  of  the  debtor's  property  for  the  ben^^^  o 

  his  creditors,  in  which  case  all  his  property  and  rights  of 

against  *^ction  would  vest  in  the  assignees.  If  the  proceeding  prow 
uiLRSRT.  abortive,  neither  ending  in  a  composition  nor  assign- 
ment, can  it  be  contended  for  a  moment  that  all  the 
debtor's  property  is  to  remain  vested  in  him,  and  yetuiJl 
■disposable  of  by  him,  and  any  snbsequent  assignment  void? 
We  think  that  if  the  defendant  meant  to  rely  on  the  appli- 
cation and  notice  under  the  Insolvent  Debtors'  Ad, 
he  should  have  gone  further,  and  shewn  that  it  was  fol« 
lowed  up  by  an  assignment  under  the  Act,  w  hich  was  nul 
done,  nor  pretended  to  be  done ;  but,  on  the  contrary,  m 
think  there  was  a  complete  abandonment  of  the  proceed 
ings  for  the  benefit  of  the  Act,  in  the  assignment  madeti 
trustees  for  the  benefit  of  his  creditors,  not  oulj^  indepen 
dent  of  the  Act,  but  quite  inconsistent  with  the  provision 
of  it. 

Then  it  wrs  contended,  that  the  transfer  of  the  notes  wa 
void  under  the  Impel  ial  Bankrupt  statute,  as  made  ii 
contemplatidjii  of  Bankruptcy:  but  w^c  think  there  wa 
nothing  whatever  to  warrant  a  presumption  that  Cran 
had  the  least  intention  of  availing  himself  of  the  Act  o 
Parliament  in  relation  to  Bankrupts ;  while  Cra lie's  owi 
direct  statement  negatived  such  intent. 

It  is  scarcely  necessary  to  say  a  word  on  another  point 
that  although  the  property  and  right  of  action  on  the  uotci 
vested  in  TJavidson  and  the  other  trustees,  they  could  onli 
collect  the  amounts  from  the  debtor,  and  could  not  assign 
them  for  a  full  and  valuable  consideration  to  a  third  i)er- 
son.  The  legal  right  to  assign  the  notes  necessarily  fol- 
lows from  the  property  and  possession  of  them.  If  the 
trustees  have  violated  their  duty,  or  broken  their  covenant 
with  the  debtor,  or  his  creditors,  that  is  another  questioa 
altogether,  not  arising  in  this  suit. 

Then  another  point  was  made,  —  that  when  it  was  pro- 
posed on  the  cross-examination  of  Crane^  to  coutradic 
him  by  shewing  that  he  had  in  his  written  examination  ii 
England,  after  the  Jiat  in  bankruptcy,  made  a  statemen 
at  variance  with  the  evidence  given  by  him  on  this  trial 

upc 
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^^tt  which  the  learned  Judge,  in  the  exercise  of  the  1862. 

'^retion  vested  in  him  by  the  Act  of  Assembly  allowing   

ttcb  contradiction  to  be  made,  reciuired  that  the  writinor  C^^^"*^''^ 
,  .  against 

Hould  be  produced ;  upon  which,  not  the  original  state-  gilbert. 

Wnt  was  exhibited,  but  a  certified  copy  made  pursuant  to 

he  English  Statute  14  and  15  Vict.  c.  99,  and  the  Act  of 

bsembly  to  the  same  effect  relative  to  the  proof  of  judicial 

roceedings,  and  this  was  rejected  as  inadmissible  for  the 

itrpose  :  we  think  this  rejection  was  perfectly  right,  and  that 

M  original  statement  cr>uld  alone  be  used  in  the  manner 

roposed.    If  for  the  purpose  of  afflicting  the  credibility  of 

Vaiw,  a  proper  foundation  having  been  laid,  evidence  had 

)cn  offered  by  the  defendant  that  he  (Crane),  had  on  a 

nvious  occasion  made  a  statement  at  variance  with  his 

«ent  evidence,  then  the  question  might  properly  arise 

hether  his  examination  in  bankruptcy,  containing  such 

leged  contradictory  statement,  could  be  proved  by  a  duly 

rtificd  copy ;  but  on  this  question  wo  are  not  called  on 

give  an  opinion,  for  in  order  to  raise  it,  a  proper 
ondation  should  have  been  laid,  and  the  evidence  should 
i?e  been  distinctly  tendered  after  the  plaintiffs  had  closed 
eir  rebutting  evidence,  in  the  course  of  which  Cm? 
id  been  examined,  and  then  if  the  statement  was  one 
•de  on  oath  in  the  course  of  any  judicial  proceeding, 

Would  be  necessary  to  ascertain  whether  a  sufficient 
tindation  was  laid  by  proof  of  the  proceedings,  in  the 
iHiBe  of  which  the  examination  had  been  held.    No  such 
i>of  was  tendered,  and  the  point  is  not  now  available. 
Plor  these  reasons  we  think  the  verdict  should  stand. 

Rule  refused. 


END  OF  MICHAELMAS  TERM. 


CASES 


1863. 


ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

HILARY  TERM, 

IN  THE  T\rENTT-SIXTH  TEAK  OF  THE  BEION  OF  VICTORIA. 


WOOD  ayainst  STY.MEST.  8  A  February. 

THIS  was  an  action  on  a  policy  of  insurance  on  a  vcs- where  a  ver- 
sel,  in  w^hich  the  plaintiff  rocovered  for  a  total  loss,  tiff! an ^ac^" 
In  Ea!<ter  term  last,  a  new  trial  was  ordered,  on  the 
ground  of  misdirection,  unless  the  plaintiff  should  consent  jJJ^^jP^^^^^^'^^^j 
to  have  damages  reduced  to  one  shilling.    (^^^ a^^Jg^anVthe 
309.)    The  plaintiff  declined  t«  do  this,  and  afterwards Uefendant 

..i.  .-i/.!       nO;er  notice 

gave  notice  tor  a  second  trial,  whereupon  ttie  defendant  (or  a  second 

offered  to  suffer  judgment  by  default  for  £200,  under  the  ed  judgment 
Act  18  Via.  c.  9,  which  offer  the  plaintiff  accepted.  \fvicL%X 
Previous  to  the  trial,  the  evidence  of  one  Timothy        amo^uiitlng  to 

hou»e  had  been  taken  de  bene  ^x.ve,  at  the  instance  of  the  *  partial  lowi 

onl7,  which 

plaintiff;  but  Outhouse  haviiiij  been  examined  as  a  witness  plaintiff 

,  11.1  accepted: 

at  the  trial,  his  deposition  was  not  used.    On  the  taxation  iieid»  that  he 

of  costs  on  the  acceptance  of  the  defendant's  offer  of  judg-tiUed  to  the 

ment,  the  Clerk  allowed  the  plaintiff  the  costs  of  the  trial,  firsuriVu^ 

;  and  also  the  costs  of  taking  Ouihouse'H  evidence  de  bene ^^^^ i^^in%' 
\  the  evidence 

\ 


of  a  witness 

C-  W.  Weldon  moved  in  Michaelmas  term  last,  for  a;^*'"*"^^^'* 

'  bene  esse  he- 

fore  the  first 

trtely  bot  whkh  eTidence  was  not  used;  not  allowed  to  the  plaintiff  as  part  of  the  expenses 
•f  preparing  for  the  second  trial. 


rev\^>N 
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1863.    review  of  the  taxation,  on  tlie  ground  that  these 

^   were  improperly  allowed. 
agminsi  P^^l^^^^t  contra,  contended  1st,  That  the  plfl 

^TYMKST.  was  entitled  to  the  costs  of  the  trial,  because  the  d 
dant,  by  confessing  the  action,  had  admitted  that  he  o 
never  to  have  defended  it.  Jackson  v.  Ilallam 
Sweetinj  v.  Ualse  {b).  The  cause  of  action  coufei 
was  the  one  in  issue  at  the  trial.  2d.  The  depositi( 
Outhouse  was  taxable.  It  was  necessary  to  be  tike 
the  preparation  of  the  case  for  the  second  trial.  Di 
V.  WlJkin  (c). 

C.  W.  Wchlon  in  reply.   The  plaintiff,  not  having 
successful  in  establishing  on  the  trial,  his  claim  for  a  1 
loss,  is  not  entitled  to  the  costs  of  the  trial.  Nothing 
then  said  about  a  partial  loss,  Avhich  is  all  that  he 
finally  recovered.    Jackson  v.  IlaUain  is  distinguishi 
as  there  the  plaintiff  recovered  for  substantially  the  cl 
set  up  at  the  trial.    [Ritchie,  J.    If  you  had  made  ; 
offer  before  the  trial,  the  plaintiff  might  have  acceptet 
CAUTiat,  C.  J.    You  admit  the  plaintiff  is  right  to  a 
tain  extent.    In  point  of  ecjuity,  do  you  not  think 
should  pay  the  co^ts  of  the  trial?  N.  Pauker,  M.  R. 
Act  says  "  That  in  case  the  offer  to  suffer  judgmeu^ 
''acce])ted,  the  plaintitl*  may  enter  up  judgment 
*' costs."    The  C\)urt  must  give  a  construction  to  tl 
words.  What  costs  arc  included?]    Where  a  first  tri 
abortive,  the  plaintilf  cannot  recover  the  costs  ol 
[WiLMOT,  J.    You  were  as  much  bound  to  pay  the  £ 
before,  as  after  the  trial.]    The  plaintili'  in  claiming  f 
total  loss,  was  as  much  to  bhime  as  the  defendant  wa 
not  offering  the  £tO\)  at  an  earlier  period.    [N.  Pari 
M.  R.    Under  the  claim  for  a  total  loss,  he  could  rea 
for  a  partial  loss.]    The  rule  for  a  new  trial  being  si 
as  to  costs,  they  are  not  recoverable.    WeUlon  v.  We 
(d);  Elvin\.  Drummond  (^e).    The  deposition  ^f 
house  not  having  been  used  at  the  trial,  cannot  be  chai 


(a)  I  Chit.  19;  2  B,  A  Aid.  817.    (6)  9     4r  C.  369.    (c)  8  Exck.  1 
(rf)  3  Allen,  14S.  (ej  4  Binff.  415. 
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*  as  c«8td  against  the  defendant.   The  case  of  McGivem  1868. 
Stymtst  (a)  decides  this.  "wood" 

Cur.  adv.  vult.  ^^^^ 
Sttmbst. 

Cabter,  C.  J.,  no\Y  delivered  the  jud^^ment  of  the  Court, 
le  verdict  ohtjiined  by  the  plaintilf  on  the  trial  of  this 
use,  was  set  aside  and  a  new  trial  ordered.  After  the 
iiatiff  had  given  notice  of  trial  for  the  second  trial,  the 
fendant  oifered  to  suffer  judgment  by  default,  under  the 

VicL  c.  9,  which  offer  was  accepted  by  the  plaintiff, 
le  defendant  is  therefore  liable  to  the  plaintiff  for  his 
table  costs  up  to  the  time  of  such  judgment  by  defendant. 

taxing  these  costs,  it  is  contended  on  behalf  of  the 
liutiff,  that  he  is  entitled  to  the  costs  of  the  first  trial. 
\  authority  for  this,  he  relies  on  the  case  of  Jackson  v. 
%Ua7n  (ft),  which  was  decided   on   the   authority  of 
wth  v.  Aiherton  (c).     This  last  case  seems  incon^stent 
th  Smith  v.  Haley  decided  by  the'  same  Court  a  few 
Duths  before,  and  reported  also  in  6  7\  It,  71,  which  it 
remarked  was  not  cited.    The  riiodorn  doctrine  seems 
be  that  laid  down  by  Alderson  B.  in  Daniel  v.  Wilkin 
[),  that  where  a  verdict  has  been  set  aside  and  a  new 
ial  ordered  '*  The  parties  ought  to  be  placed  in  the  same 
situation  as  that  in  which  they  were  before  they  pro- 
ceeded to  trial  on  the  first  occasion.    All  that  took  place 
at  the  first  trial,  ought  to  be  regarded  as  wiped  out  by 
what  t«ok  place  owing  to  the  mistake  of  the  Judge." 
Q  this  principle  it  would  seem  clear  that  the  plaintiff'  in  this 
ise  is  not  entitled  to  the  costs  of  the  first  trial.  There 
in  be  no  doubt  that  had  the  case  gone  to  a  second  trial, 
id  the  plaintiff  recovered  a  verdict  for  the  amount  for 
bich  the  defendant   has  now  suffered    ju»i lament  by 
s£iult,  he  would  not  hare  been  entitled  to  the  costs  of 
e  first  trial ;  and  why  should  he  be  in  a  better  position, 
len  by  the  voluntary  act  of  the  defendant  he  obtains  that 
lount  by  a  process  much  more  siu)plc  and  speedy  ? 

(•)  AfUe,  p.  S40.       (6)  1  ChiU  R.\9;1B.^  Aid.  SIT. 
(e)  •  T.  A.  144.  {d)  8  Etch.  168. 

We 
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1863.    We  think  therefore  the  Clerk  was  wrong  in  alloir- 

  ing  to  the  plaintiff  the  costs  of  the  first  trial.  This 

against  being  SO,  it  is  contended  that  the  plaintiff  ought  to  be 
Sttmest.  allowed  the  costs  of  a  commission  to  take  the  evidence 
ol  Timothy  Outhouse^  de  beiie  esse^  which  was  taken  preri- 
ous  to  the  first  trial,  but  was  not  used  at  the  trial,  as  the 
witness  was  then  examined  in  person.  It  is  now  con- 
tended that  this  commission  may  be  considered  as  a  neces- 
sary preparation  for  the  second  trial.  We  decided  not 
long  ago  (McGivern  v.  Stymest^  ante^  p.  340),  that  the 
costs  of  such  a  commission  cannot  be  charged  against  the 
opposite  party,  unless  the  evidence  taken  under  it  be 
actually  used.  If  so,  inasmuch  as  this  evidence  was  not 
used  at  the  second  trial,  and  very  probably  would  not 
have  been  used  had  that  second  trial  taken  place,  and  cer- 
tainly would  not  have  been  necessarily  so  used,  as  the 
witnois  might  have  been  present,  as  on  the  former  trial; 
we  think  the  costs  of  that  commission  cannot  be  charged 
against  the  defendant. 

The  cases  of  Jackson  v.  Ilallam  (a) ;  Booth  v.  Atherton 
(b);  Grat/Y.  Cox  (c)  ;  Ueliutzen  v.  Lloyd  (d) ;  Siceedng 
v.  liaise  (e) ;  all  proceeded  on  the  ground  that  the  party 
was  entitled  to  recover  substantially  on  the  cause  of  action 
which  was  set  up  at  the  first  trial.  In  the  two  first  named 
cases,  cor/novils  were  given  after  the  rule  for  a  new  trial 
In  DeliUtzeiiY,  IJoyd^  the  defendants,  after  obtaining  « 
rule  for  a  new  trial,  abandoned  it,  and  the  plaintiiT  h»d 
leave  to  enter  judgment  on  the  verdict,  with  costs.  In 
Sweeting  v.  liaise^  defendant  had  a  verdict,  and  after 
obtaining  a  rule  for  a  new  trial,  discontinued,  and  defend-' 
ant  was  held  entitled  to  the  costs  of  the  trial.  The 
defendant  Stymest^  in  the  case  before  us,  cannot  l)e  con- 
sidered as  giving  a  c'0(/7wvit,  or  abandoning  the  right  toi 
new  trial.  The  plainliff  had  given  no  such  evidence  ai 
would  entitle  him  to  a  verdict  on  the  trial,  except  for 
nominal  damages,  which  he  would  not  accept.  Butitwti: 


(a)  1  Chit,  R.  10;  2  B,^  Aid.  317.   {ft)  6  T.  R,  144.   (c)  5        C  468. 
(d)  bA.i^E.  456.  («)  9  B.  (ft  C.  W9. 

consistent 
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idistent  with  the  circumstances  of  the  case»  that  at  a  1863. 

ond  trial,  the  plaintiff  might  make  out  a  case  to  rCcover 

a  partial  loss,  and  the  defendant,  aware  of  this,  offers,  against 

ler  the  Act  of  Assembly,  18  Vict.  c.  9,  to  confess  judg-  sttmsst. 

it  for  £200,  and  this  the  plaintiff  accepts,  instead  of 

ig  to  a  new  trial ;  but  that  is  no  admission  whatever 

he  the  plaintiff's  being  entitled  to  recover  on  the  case 

]e  out  at  the  trial,  except  ho  was  content  to  take 

linal  damages. 

le  Clerk  will  alter  the  taxation  by  disallowing  the  costs 
he  commission,  and  will  not  allow  the  costs  of  the  former 
,1  (a). 

(a)  See  J^yan  v.  James,  2  ruga.  219. 


HANSON  ar/aijist  GOVE. 

R.  WETMORE,  on  a  former  day  in  this  term,  Acauseenter- 
^0  moved  for  judgment  as  in  case  of  a  nonsuit,  the  ^a^^iJ^i*' 
ntiff  not  having  proceeded  to  trial  at  the  last  OharloUe^^^^^^^^^^ 
uit,  according  to  notice.  tration!  "^The 

i.  M.  Andrews  opposed  the  motion  on  an  affidavit  ofpafUeBpot 

.  ,    1    ,        being  able  to 

plaintiff's  attorney,  stating  that  the  cause  had  been  agree  upon 

3red  for  trial  at  the  circuit  in  Auguaty  1860,  and  with-  the  plaintiff 

wn  in  consequence  of  an  agreement,  on  application  of  Ji^tiononi 

defendant,  to  refer  the  matter  to  arbitration.    That      notice  of 

parties  afterwards  being  unable  to  agree  upon  arbitra- [h!?defendant 

\,  nothing  further  was  done  till  October,  1861,  (the 

intiff  having:  been  absent  from  the  Province),  when ^»"'.<>f*. 

^  i.       I      ^  ...  term's  notice 

ice  of  trial  was  given  for  the  August  circuit  in  1862.  onhe  pitin- 

ita  short  time  before  the  Court,  the  defendant's  attorney  to  proceed  in 

1  the  plaintiff's  attorney,  that  he  (defendant's  attorney)  The'wcord 

aid  not  act  upon  the  notice  of  trial,  as  he  considered  it  draifn^' con- 

Requenoe  of 

bwoee  of  a  witness;—  A  motion  for  iudKmcnt  as  in  ca«e  of  a  nonsuit  for  not  proeeed- 
» trial  according  to  this  noUce,  was  dMrnlsscd  with  costs. 

irregular 
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irregular,  because  the  plaintiflF  should  have  given  a  term's 
notice  of  his  intention  to  proceed  ;  and  that  if  the  plaintiff 
tried  the  cause,  he  would  do  so  at  his  peril/ and  the 
defendant  would  apply  to  set  aside  the  proceedings  for 
irregularity.  That  when  the  cause  was  called  on,  the 
plaintitf's  witnesses  were  not  in  attendance,  and  he  was 
obliged  to  withdraw  the  record. 

Cu7\  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  application  for  judgment  as  in  case  of  i 
nonsuit,  for  not  proceedino:  to  trial,  which  was  opposed 
on  the  ground  that  the  plaintiff  had  taken  the  cause  down 
for  trial  at  a  previous  circuit,  when  it  was  withdrawn  upon 
an  agreement  to  refer,  which  was  afterwards  not  carried 
out  by  the  defendant.  This,  we  think  sufficient.  The 
cause  jias  l)ecn  once  taken  down  for  trial  by  the  plaintiff. 
It  was  through  no  neglect  or  default  of  his  that  it  was  not 
then  tried,  hnt  in  consequence  of  an  agreement  to  which 
the  defendant  was  a  i)arty ;  and  if  he  did  not  choose 
afterwards  to  abide  by  that  agreement,  he  cannot  complain 
of  the  plaintilf's  on)ission,  of  which,  he,  the  defendant 
himself  was  the  cause,  and  to  which  he  was  a  consenting 
party. 

The  motion  must  be  dismissed  with  costs  (a). 

{(t)  Sop.  McDonald  v.  McTntyre^  Bert.  R.  2S0.  on  the  same  point.  And* 
as  to  f?ivin^<  a  term's  Loiioe  of  intention  to  proceed,  where  a  year  h»s  eliip*i 
after  i^-sue  joined,  without  any  proceedings,— ('7')?i?ici7  t.  Shson.i  Anen,*Mi 
Collins  V.  Kerlin,  Ibid,  505;  JuMices  of  Xorlhumberland  v.  litiSStUA 
rugs.  345. 


1863. 


Hanson 
againgt 
Gove. 


OTLAIIERTY  against  DEVINE. 

the^Slfn^*'    rflRESPASS  quare  claumm  f regit,  tried  before  RiUski^i 

questioowai  I  J  at  the  last  St.  John  circuit.  The  main  question 
the  boundary  ' 

parties,  on  whlch  the  evidence  was  clearly  in  the  defendant's  favorj  but  he  bad  driw  »5! 
atokei  on  the  plaintiff's  land,  for  which  the  Judge  directed  a  Terdict  for  the  Pl»in™ 
^minal  damages ;  the  jury,  however,  found  for  the  dciendant.  The  Court  reflised  a  newtnu. 

was 
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as  as  to  the  dividing  line  between  the  lands  of  the  plain- 
ff  and  defendant,  and  on  this  point  the  evidence  was 
early  in  favor  of  the  defendant ;  but  it  was  proved  that 
5  had  driven  a  few  stakes  on  the  plaintiff's  laud.  The 
amed  Judge  told  the  jury  that  this  was  a  trespass,  and 
rected  a  verdict  for  the  plaintiff  for  nominal  damages, 
he  jury,  however,  found  for  the  defendant  generally, 
atiug  that  the  plaintiff  had  suffered  no  damage  which 
ley  could  estimate. 

(7.  W.  WeldoUj  on  a  former  day  iu  this  term,  moved 
)r  a  new  trial,  on  the  ground  that  the  verdict  was  against 
vidence ;  contending  that  the  plaintiff  having  proved  a 
respass,  was  entitled  to  a  verdict,  even  though  it  would 
•eoiily  for  nominal  damages;  as,  if  the  verdict  stood,  it 
aight  he  a  bar  to  another  action  for  trespass  to  the  same 
ind.  [UiTCiiiK,  J.  The  record  would  not  injure  you 
rhelp  the  other  party,  without  proving  what  took^place 
t  the  trial,  and  then  it  would  appear  that  the  line  had 
ecu  abandoned.  There  is  no  justification  on  the  rcccjrd.] 
iowyer  v.  Cook  (a),  was  cited. 

Cur.  (idv,  viilf. 


1863. 

Hansox 
affainst 

GOVK. 


Cartek,  C.  J.,  now  delivered  the  judgment  of  tiio  (/ourt. 
he  main  ground  for  the  motion  for  a  new  trial,  is  that 
le  verdict  for  the  defendant  is  contrary  to  the  evidence, 
here  can  be  no  doubt  that  on  the  main  question  raised 
I  the  C4ise,  as  to  the  proper  dividing  line  ])etween  the  lots, 
le  verdict  cannot  be  impeached.  But  it  is  contended  that 
lere  was  a  slight  trespass  conmiitted  by  the  defendant, 
y  causing  a  few  small  stakes  to  be  placed  on  what  is 
learly  the  plaintiff's  land,  for  Avhich  the  plaintiff  ought  to 
ave  recovered.  The  learned  Judge  told  the  jury  this 
'as  a  trespass  in  point  of  law,  and  recommended  the 
uallest  amount  of  damages.  But  the  jury  said  they 
>uld  not  find  that  any  damage  had  been  thereby  caused 
>  the  plaintiff,  which  they  could  estimate,  and  found 
6Derally  for  the  defendant.     The  cases  of  Burton  v. 


(a)  4  C.  B.  236. 
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Hanson 
against 

GOVK. 


Thompson  (a),  and  Ituelv.  Beer  (&),  are  clear  authorities 
against  sending  such  a  case  to  a  second  jury.  It  would 
be,  as  said  in  Burton  v.  Thompson^  to  allow  the  plaintiff, 
at  great  expense  to  himself,  to  harass  the  defendant  for 
the  doubtful  chance  of  recovering  one  farthing.  It  is 
mercy  to  both  parties  to  refuse  this  rule  (c).  Having 
referred  to  the  charge  of  the  learned  Judge,  and  the 
circumstances  under  which  the  plaintiff  claimed  title  to 
what  is  called  the  jog  of  land,  alleged  by  him  to  have 
been  between  the  buildings,  we  do  not  think  there  is 
any  ground  for  disturbing  the  verdict. 

Rule  refused. 


(a)  2  Burr.  664. 


(6)  3  Allen,  869. 


(c)  See  Sinclair  v.  Spence,  3  Pugs,  263,  where  the  Bame  principle  WM 

acted  OD. 


McINERNEY  affai7ist  CHANDLER. 

aiteMmer"'  WELDON  on  behalf  of  the  defendant  moved 
l2^St?iJ v-^  •       set  aside  the  judgment  in  this  case,  and  to  sUy 

proSssory  proceedings  in  this  and  two  other  actions,  on  payment 

note,  beinfc  of  £44  6«.  3d.,  to<^cthcr  with  the  costs  in  the  three  suits, 

willinfi:  to  pay  lolT^        ll  ii  i..^*.* 

the  der)t  and  up  to  the  8th  December  last ;  and  that  the  plaintiff^s  atto^ 

the  amount    ney  should  pay  the  costs  of  this  application. 

toe^pTaintiff^B    It  appeared  that  three  actions  had  been  brought  against 

ciaime^the^^^^e  three  joint  and  several  makers  of  a  promissory  note, of 

ing^p^th"*^  whom  the  defendant  was  one  ;  that  on  the  5th  DecemberXnsi, 

ijjdgmentjon,  after  interlocutory  judgment  signed,  the  defendant  instruct- 

judge'R  8um-  ed  his  aj^ent  to  tender  to  the  plaintiff's  attorney,  who  resided 
mons  for  the  j 
piaiotiffto     at  Itichibticto,  the  amount  of  the  debt,  £44  6s.  3c2.,  and 

wh7th?pro-  £14  15«.  for  the  costs  in  the  three  suits;  and  in  conse- 

ceedingd 

•houla  not 

be  stayed,  oq  payment  of  debt  and  costs ;  but,  before  this  summons  was  served,  the  plaintiff 
attorney  had  assessed  the  damus^es  and  signed  judgment.  The  Court  set  aside  the  JudgOHi^ 
and  ordered  the  action  to  be  di.scontinued  on  the  payment  of  the  debt  and  costs  up  tothi 
time  that  it  was  apparent  that  the  plaintiff's  attorney  knew  the  defendant  was  willing  tOjPjV 
—though  there  was  no  affidavit  of  the  defendant's  offer — it  not  appeariug  that  the  platnuTI 
attorney  had  made  up  the  Judgment  roll  at  that  time. 
Except  under  special  circumstances,  the  plaintiff's  attorney  is  not  entiUed  to  make  up  tkl 
'    ent  roll,  in  order  to  charge  it  against  the  defendant,  till  damages  are  assessed. 

quence 
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Eioe  of  a  telegram  and  letter  received  from  his  agent,  1863. 
ing  that  he  had  tendered  the  amount  to  the  plaintiff's  yj^^^^^ 
mey  on  the  8th  December^  which  he  refused  to  receive,  affainst 
ning  the  right  to  charge  for  the  judgment  roll  and  Chandler. 
)r  judgment  papers,  making  the  whole  claim  £67  lis. 

the  defendant  obtained  a  Judge's  summons  calling  on 
plaintiff  to  shew  cause  on  the  18th  December ^  why  the 
feedings  in  the  three  actions  should  not  be  stayed  on 
nent  of  £44  6s.  Sd.  and  the  costs  incurred  up  to  the 
December.  There  was  no  affidavit  of  the  defendant's 
it  of  the  tender  of  the  money  to  the  plaintiff's  attor- 
,  or  of  his  refusal  to  receive  it.  The  summons  was 
ed  on  the  plaintiff's  attorney  at  Hic/nbuctOy  on  the 
I  December  \  but  the  damages  were  assessed  at 
dericton,  and  the  judgment  si&rned  on  the  13th,  —  the 
it  of  the  plaintiff's  attorney  having  no  notice  of  the 
mons,  and  having  been  directed  by  the  attorney  to 

the  judgment  without  delay.  On  the  return  of  the 
mons,  the  Judge  made  an  order,  that  on  payment  of 
,  by  the  defendant,  all  proceedings  should  be  stayed 
this  term,  in  order  that  an  application  might  be  made 
he  Court. 

Vddon  contended  that  the  plaintiff's  attorney  was  not 
ified  in  charging  for  the  judgment  rolls  till  after  dama- 
were  assessed ;  and  that  he  had  no  right  to  incur  any 
:s  after  the  defendant  had  offered  to  pay. 
L  L.  Palmer  contra,  contended  that  there  was  no 
of  of  the  amount  tendered;  and  at  all  events,  the 
iutiff's  attorney  was  not  liable  for  the  costs  of  this  appli- 
ion.  Burmester  v.  Ililch  (a). 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court, 
is  was  an  application  on  behalf  of  the  defendant  to  set 
de  the  judjjment,  and  to  have  the  proceedings  stayed  on 
yment  of  a  certain  amount  for  the  debt,  and  the  costs 
>  to  the  time  of  an  alleged  tender  of  such  amount  by  the 

(«)  13  Eastern. 

defendant 
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1863.    defendant.    Inasmuch  as  there  is  no  proof  before  us  of 

  any  tender,  such  allco^ed  tender  cannot  be  any  OTound  oa 

against    which  this  matter  can  be  determined.    We  can  only  treat 
Chandler,  it  as  an  application  in  the  ordinary  way,  made  by  a  defend- 
.    ant  to  have  the  proceedings  against  him  suyed,  on  pay- 
ment of  debt  and  costs.    This  case  now  before  us  is  founded 
on  a  summons  issued   by  Mr.  Justice   Parker^  which 
ordered  a  stay  of  proceedings. 

The  sumnnms  containing  the  order  for  stay  of  proceed- 
ings was  made  in  duplicate  by  the  Judge,  in  order  that  in 
addition  to  a  service  on  the  plaintiff's  attorney,  there 
might  be  a  service  on  the  proper  officer  of  this  Court,  for 
fear  that  after  the  service  on  the  attorney  at  Richibucio^ 
there  might  not  be  time  for  him  to  forward  it  to  his  agent 
at  FreiUrlctoii  bcfin'e  the  damages  were  assessed,  and  judg- 
ment signed. 

We  lind  that  the  summons  and  order  were  tiled  in  the 
Clerk's  olh*cc  on  the  1  Itli  JJcceinber^ninl  served  on  the  plain- 
tiirV  attorney  on  the  1 2th  JJevetnbei^iwuX  the  damages  assess- 
ed and  judgment  signed  on  the  13th,  the  plaintitrs  attoriie/s 
agent  having  received  instructions  from  the  attoruey  to 
have  judgment  signed  as  soon  as  possible,  and  having  had 
no  personal  notice  of  the  stay  of  proceedings.  It  being 
clear  that  judgment  ought  not  to  have  been  signed  after 
the  Judge's  order,  and  that  the  Clerk  ought  not  to  have 
signed  it  if  he  witc  aware  of  this  order,  we  have  thoughtit 
proper  to  recjuire  of  the  Clerk  to  explain  the  circum- 
stances under  which  this  took  place. 

We  are  not  satislied  that  this  stay  of  proceedings,  so 
important  as  it  was  to  the  defendant,  was  so  distinctly 
brought  to  the  notice  of  the  Clerk  as  it  might  and  ought 
to  have  been  ;  and,  if  this  had  been  the  only  question,  we 
should  not  have  felt  bound  to  interfere.  But  we  caunot 
doubt  that  the  lirst  difficulty  arose  with  the  plaintiff^ 
attorney  ;  and,  that  the  defendant  was  ready  and  anxiotf 
to  pay  the  full  amount  of  the  debt,  with  all  the  proper  costi 
incurred  in  the  three  actions,  —  making  no  objection  to 
the  three  actions  having  been  brought  against  three  joint 
and  several  makers  of  the  same  note,  —  and  we  are  clearly 

of 
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opinion  that  the  plaintiff's  attorney  was  not  justified  in  1863. 

rffing  the  costs  of  the  iudcrment  roll ;   nor  are  we   

M'Inbrnet 

sfied  that  this  service  was  performed  until  after  the  against 
rney  was  aware  of  the  defendant's  readiness  to  pay  all  Chandler* 
:  could  properly  be  demanded.  Indeed,  except  under 
f  special  circumstances,  we  do  not  consider  that  the 
ntiff 's  attorney  is  entitled  to  make  up  the  judgment 
in  order  to  charge  it  against  the  defendant  until 
lages  are  assessed.  Neither  are  we  disposed  at  all  to  en- 
rage the  practice  that  in  so  plain  a  matter  as  an  undc- 
led  action  on  a  promissory  note,  the  plaintiff's 
rney  should  compel  the  defendant  to  resort  to  a  Judge, 
rder  to  obtain  an  order  for  discontinuance,  and  to  go 
be  expense  of  having  a  taxation  of  costs. 
{e  cannot  but  apprehend  that  the  ill-feeling  existing 
veen  the  plaintiff's  attorney  and  the  principal  defen- 
t,  who  is  also  an  attornoy  of  this  Court,  has  led  to 
t  of  this  difHculty  ;  and  it  would  have  been  far  better 
[r.  Chandler  had,  after  receiving  a  statement  of  the  debt 
costs,  gone,  or  sent  to  Mr.  Jame^^  and  pointed  out  to 
the  items  he  objected  to  in  the  bill  of  costs,  and  ten- 
jd  to  him  the  amount  he  admitted  to  be  payable,  and, 
Ir.  Jam^s  had  refused  to  accei)t  this  and  discontinue 
action,  applied  to  a  Judge  and  produced  an  affidavit 
his  tender  and  rejection. 

Te  think  justice  will  be  done  by  directing  the  judg- 
it  to  be  cancelled,  and  that  the  suits  be  discontinued 
3ayment  of  the  note  and  interest  to  the  12th  iJecemheVy 
of  the  costs  in  the  three  suits  up  to  that  time.  If  the 
I  of  money  paid  by  the  defendant  under  the  Judge's 
er,  does  not  cover  the  sum  found  payal)le,  Mr.  Chandler 
it  pay  the  balance. 

Tie  last  part  of  the  application  ;  viz.,  that  the  plaintiff's 
>ruey  should  pay  the  costs  of  the  application,  we  do 
grant,  nor  shall  we  make  any  order  with  respect  to 
96  costs. 

tale  to  set  aside  the  judgment,  and  that  the  suits  be 
discontinued  on  payment  of  the  debt,  and  the 
costs  up  to  the  12th  December. 
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GILBERT  against  CAMPBELL. 
(Equity  Appeal.) 

a^Mpy^f  the  T  |  "^HIS  was  an  appeal  from  the  decision  of  Mr.  Justice 
biu  used^    _l_  -Parker,  ordering  a  review  of  the  taxation  of  costs  in 
not  this  case. 

taxaWe,  ^  The  question  was,  whether  a  charge  for  a  copy 
the  copy  used  of  the  abbreviated  bill  ou  the  hearing  on  appeal  was 
hearfngy**^***^  taxable,  in  addition  to  the  charge  for  that  used  ou  the 
same  counsel  original  hearing,  where  the  same  counsel  was  engaged  ou 
thforii^S    both  arguments. 

theappeai**  -4.  M.  Wetmorey  in  support  of  the  appeal,  contended 
that  the  charge  was  one  usually  allowed.  1  Grants  Pr, 
490.  [Ritchie,  J.  If  the  same  counsel  is  heard,  and 
the  same  brief  is  used  before  the  Court  of  Appeal,  I  do 
not  see  how  you  can  be  allowed  for  a  new  abbreviation.] 
The  abbreviating  was  the  duty  of  the  solicitor,  and  it 
made  no  difference  that  the  same  counsel  was  engaged 
on  both  arguments.  [N.  Parker,  M.  R.  I  think  it  must 
depend  on  the  necessity.  If  the  service  was  performed, 
it  ought  to  be  paid  for ;  but  not  otherwise.] 

Alleriy  contra^  contended  that  the  charge  was  improperly 
allowed.  The  Act  (17  Vict,  c,  18,)  only  contemplated 
payment  for  services  actually  performed. 

Our.  adv.  vdL 

N.  Parker,  M.  R.,  now  delivered  the  judgment  of  the 
Court. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Parkff 
on  a  question  of  costs,  on  an  application  to  review  the 
taxation  of  the  Clerk  in  Equity,  in  which  the  objectioB 
taken  by  the  plaintiff's  counsel  has  been  sustained  by  tto 
learned  Judge.  The  only  question  raised  before  iw  wtsM 
to  the  right  to  charge  for  a  copy  of  the  abbreviated  bill  to 
hearing  ou  appeal,  in  addition  to  that  which  was  madefif  i 
the  original  hearing.    It  appeared  that  the  same  counsd : 

-  Wll 
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ras  employed  for  arguing  the  first  hearing,  and  on  the  1863. 

ppeal.   We  find  in  the  bill  of  costs  given  in  1  Grants  492,   

charge  for  *'Fair  copy  of  brief  of  pleadings  for  Mr.  jH"."  to  ^J^^^^ 
'hich  is  appended  the  following  note.  *^The  counsel  who  Campbell. 
advised  on  the  pleadings,  generally  the  junior  counsel, 
has  his  former  brief  with  the  observations  accompanying 
•it.  The  other  counsel,  a  copy  of  the  whole."  From 
fhich  it  is  evident  that  a  second  copy  for  the  same  counsel 
5  not  taxable.  We  think,  therefore,  the  decision  of  Mr. 
lustice  Parker  was  right. 

Appeal  dismissed  (a). 

(a)  The  practice  entablisbed  in  thi^  case,  was  followed  in  Hendricks  y, 
^9lktt,  1  Han,  170. 


THE  PRESIDENT  &c.  of  the  COMMERCIAL  BANK 
acjaimt  THE  JETSA  INSURANCE  CO. 

THIS  was  an  action  on  a  policy  of  insurance,  tried  one  ofthe 
before  Itifclne,  J.,  at  the  last  St.  John  circuit.  S^o//^!;^^^^ 
Dne  of  the  conditi(jns  of  the  policy  provided  that  no  J^ction  ^[^^[^JJJ'^jjjjj^ 

should  be  sustainable  for  a  loss,  unless  the  same  should  f^^^^^'^^^shouid 

be  sustained 

)e  brou<?ht  within  twelve  months  thereafter.    The  loss  thereon, 

,Tr.         ti      11       .  unless  it  was 

iappened  \n  January^  i85b,  and  the  declaration,  as  setbrought  with- 

>ut  in  the  Nisi  Prins  record,  was  entitled  of  Hilar y  term  the* loss'hap^' 
lo'ci  pened.  In  an 

^^o^'  action  on  the 

At  the  close  of  the  plaintiffs'  case,  the  defendants' {^^iJp/j  ^^yThe 

counsel  moved  for  a  nonsuit  on  several  grounds,  '•^'nong^j^^^^^*^*p^^^ 

record,  that 

Inaction  had  not  been  commenced  till  after  the  year.  The  .Judge  reftised  to  receive  the 
evidence  ofthe  plaintift'*R  attorney,  that  the  action  had  been  commenced  within  the  year,  or 
teiffiend  the  entitling  of  the  declaration  in  the  Sisi  Prius  record,  on  an  affidavit  stating 
^hentbe  action  was  commenced,— there  being  nothing  to  shew,  that  if  so  amended,  it  would 
Bomspond  with  the  declaration  on  file,—  and  nonsuited  the  plaintiff.  Held,  that  the  evidence 
^  properly  rejected,  and  the  nonsuit  right. 

Ob  motion  to  set  aside  the  nonNuit  and  for  leave  to  amend  the  entitling  of  the  declaration, 
Wthe  NUi  Priui  record,  on  an  affidavit  shewing  that  the  action  was  commenced  within 
Jyttr  after  the  loss;  that  the  cau»c  was  duly  entered,  but  that  the  declaration  was  entitled 
VtMbflequent  term  through  inadvertence ;  the  Court  refiised  the  amendment, —  it  appearing 
w  DO  declaration  had  been  filed,  though  the  plaintiff's  attorney  swore  that  this  was  an 
MleDtal  omiaaion ;  that  he  was  not  aware  of  it  till  the  motion  was  made  for  a  nonsuit;  and 
felt  be  WM  entirely  taken  by  surprise  by  the  objection.  Qu<ere,  whether  where  a  Judge 
—  to  amend  at  N^isi  Priua,  the  Court  will  interfere. 

others ) 
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1863.     others,  that  it  appeared  by  the  record  that  the  action  wis 

  not  commenced  till  more  than  a  year  after  the  loss  hap- 

Bank     pened.    The  plaintiffs'  counsel  then  proposed  to  pro?« 

against  \yy  solicitor  of  the  bank,  that  the  action  had  been  com- 
'This  jSjTNa 

iNsuRANCK  menced,  and  the  writ  served  within  the  time  limited;  bnt 
as  the  writ  was  not  produced,  and  no  notice  had  been  given 
to  produce  the  copy  served,  the  evidence  was  rejected. 
Application  was  then  made  to  amend  the  Jfisi  Prius  record 
by  entitling  the  declaration  of  Michaelmas  term,  1856, 
on  an  affidavit  of  the  plaintiffs'  attorney,  stating  that  the 
writ  issued  in  the  cause  was  returnable  in  that  term,  and 
was  served  on  the  defendants'  agent ;  but  as  it  did  not  ap- 
pear when  the  declaration  was  filed,  or  that  the  cause  had 
been  entered  as  of  Michaelmas  term,  the  learned  Judge 
refused  to  make  the  amendment,  which  would  have  the 
effect  of  giving  the  plaintiffs  a  cause  of  action,  and  ordered 
a  nonsuit.  The  plaintiffs'  counsel  then  proposed  to  ad- 
dress the  jury;  but  the  learned  Judge  being  of  opinion 
that  there  was  no  evidence  in  the  case  to  leave  to  the  jury, 
refused,  on  the  authority  of  Hodges  v.  Ancrum  (a),  to 
allow  hiiu  to  do  so ;  and  a  nonsuit  was  entered. 

On  a  former  day  in  this  term,  a  motion  was  made  to  set 
aside  the  nonsuit,  on  the  ground  that  the  evidence  tendered 
to  shew  the  commencement  of  the  action  should  have  been 
received,  and  that  the  plaintiffs  should  have  been  allowed 
to  amend  the  declaration  and  ^Isi  Prius  record,  by 
entitling  the  same  of  Micluiehnas  term,  185(>.  A  motion 
was  also  made  to  amend  the  declaration  and  Ifisi  Pi'ivi 
record  in  the  manner  applied  for  at  the  trial.  An  aflSidarit 
of  the  plaintiffs'  attorney  was  produced,  stating  that  the 
action  was  commenced  on  the  29th  October^  1856,  and  M  ; 
appearance  entered  on  the  15th  December  following;  that 
the  cause  was  entered  as  of  Michaelmas  term,  1856. 
but  that  the  declaration  was  not  drawn  till  February^  1838, 
when  it  was  inadvertently  entitled  of  Hilary  term  in  that 
year,  instead  of  Michaelmas  term  185S;  that  by  ai  acci- 
dental omission  on  his  part,  the  declaration  was  not  filedi 
of  which  fact  he  was  not  aware  till  the  seoond  day  of  the 
(«)  u  Xx€h.  tu. 

trill 
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rial  of  the  cause  in  January,  1863  ;  that  the  cause  was  1863. 

nt  entered  for  trial  at  the  circuit  in  November,  1858,  and   

as  re-entered  at  each  succeeding  court  until  it  was  tried  ;  Bakk 
at  neither  the  plaintiffs'  attorney  or  counsel  noticed  that  t^^^^^^ 
e  declaration  or  Nisi  Prius  record  were  improperly  Insurance 
ititled,  until  their  attention  was  called  to  the  fact  by  the 
otion  for  a  nonsuit ;  and  they  believed  that  if  their  at- 
Dlion  had  been  called  to  it,  even  on  the  first  day  of  the 
ial,  it  could  have  been  shewn  that  ihe  action  was  really 
mraenced  prior  to  Michaelmas  term,  185(i;  but  they 
ere  not  able  to  do  so  at  the  time  of  such  motion,  in  con- 
iquencc  of  being  taken  by  surprise  thereby. 
Jack,  in   support  of  the  motions  contended,  —  1st. 
hat  the  objection  that  the  action  was  not  commenced 
ithin  a  year,  should  have  been  specially  pleaded.  2d. 
liat  the  time  of  commencing  the  suit  could  be  proved  by 
arol,  and  that  it  was  not  necessary  to  produce  the  writ. 
>a^er  v.  Jenkins  (a).    3d.  That  the  amendment  should 
lave  been  allowed,  unless  the  defendant  made  an  affidavit 
hat  injustice  would  be  done  by  it.    The  Act  14  Vict.  c. 
10,  was  imperative.    [Ritchie,  J.  The  Court  has  held  the 
Jontrary.]    The  amendment  ought  to  be  allowed  because 
lie  plaintiff  could  not  bring  another  action.    Cros,^  v.  Kaye 
'6);  Maddock  Y .  Ilammet.  (c);  DcirtnaU  v.  Iloumrd  (d) ;  ■ 
In  S/nith  v.  Cuff  (e)  where  the  plaintiff  was  nonsuited 
because  he  could  not  prove  the  day  the  action  was  com- 
uenced,  a  new  trial  was  granted  on  payment  of  costs.  A 
mere  mistake  in  the  entitling  of  a  declaration,  was  always 
imendable,  to  make  it  according  to  the  truth.  Si/monds 
^.  Pannentei*  (/)  ;  Stork  v.  Herbert  (g).    By  api)earing 
And  defending  the  action,  the  defendant  was  estopped  from 
objecting  that  the  declaration  was  not  filed.    Lynott  v. 
a^y  (A). 

Cur,  adv.  vult. 

;  Carter,  C.  J.  now  delivered  the  judgment  of  the  Court. 
i  motion  was  made  to  set  aside  the  nonsuit  granted  at  the 

f  («)  SB.dtC.  S89.    (6)  f  r.  B,  543.    (c )  7  T,  Ji.  55.    (<f )  2  Chit.  B.  28. 
)%ChU.M.m.  {J)IWU9.19.    (gMWaa.m.  (h)lAlUn,95. 

trial 
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1863.    trial,  on  the  ground  that  the  learned  Judge  should  hare 
received  the  evidence  tendered  to  shew  the  commencement 


^^*B^uffK^  of  the  suit,  and  should  have  allowed  the  NisiPnus  record 

against  ^  been  amended  by  altering  the  entitlino:  of  the 
The  JEtna  •f  o  o 

Insurance  declaration  therein  set  out,  from  Hilary  term,  1858,  to 

Michaelmas  term,  1856.  We  think  the  evidence  tendered 
would  not  have  afforded  any  legal  proof  of  the  commence- 
ment of  the  action,  and  was  therefore  properly  rejected. 
Where  a  Judge  at  Nisi  Priua  refuses  to  amend,  it  isveiy 
doubtful  whether  the  Court  can  interfere  with  his  decision; 
but  in  this  case,  Ave  think  the  learned  Judge  was  right  in 
the  refusal,  as  there  was  nothing  betore  him  to  shew  that 
such  amendment  would  have  made  the  Nisi  Prius  record 
correspond  with  the  declaration  on  file,  or  the  copy 
served.  A  sul>8equent  motion  has  been  made  to  the 
Court  to  amend  the  declaration  and  the  Nisi  Prius 
record,  :uul  to  allow  a  new  trial,  under  the  peculiar  ci^ 
cumstances  of  the  case,  and  the  unexpected  nature  of  the 
defence  set  up  under  one  of  the  conditions  of  the  policy, 
which  makes  the  non-commencement  of  an  action  within 
one  year  after  the  loss,  a  conclusive  answer  to  the  action. 
Any  defence  arising  from  the  express  terms  of  a  plain 
stipulation  in  the  contract  voluntarily  entered  into  by  the 
.  plaintiffs,  can  hardly  bo  treated  as  unexpected ;  and  cer- 
tainly ought  not  to  be  unexpected  by  a  prudent  attorney. 
But  it  is  urged,  that  the  plaintiff's  attorney  was  not  aware 
that  the  declaration  was  entitled  of  a  wrong  term.  Now, 
had  it  appeared  that  the  declaration  on  file  was  properly 
entitled  of  Michaelmas  term,  1856,  we  might  have  thought 
there  was  a  strong  ground  for  allowing  the  Nisi  Pri^ 
record  to  be  amended,  so  as  to  make  it  a  true  transcript  of 
the  real  pleadings  in  the  cause.  But  we  find  there  isttf; 
declaration  on  tile,  by  which  such  amendment  can  be  midat' 
No  amendment  would  have  been  necessary,  had  the  pUih 
tiffs  been  prepared  at  the  trial,  with  the  evidence  whiA 
they  now  bring  forward  of  the  actual  commeDcement 
the  suit ;  because  with  that  evidence  produced,  the  entikj 
ling  of  the  declaration  would  have  been  immaterial.  Wilk 
such  a  stipulation  in  the  contract,  surely  the  plaintii 
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hould  either  hare  taken  care  that  their  declaration  was  1863. 

roperly  entitled,  so  as  to  have  afforded  prima  facie  evi-   

ence  of  the  commencement  of  the  action  within  the  year,  bank 

rif  that  were  not  so,  should  have  been  prepared  with  evi-  «fi^«»»«^ 

*     ^      .  The  JEtna 

ence  to  prove  the  commencemenl  of  the  action  it  the  insuranck 

.   ,  CX)MPANY. 

omt  arose. 

Under  such  circumstances,  we  cannot  deprive  the  defen- 
lants  of  a  legal  defence  arising  out  of  the  express  stipu- 
ations  of  the  contract,  which  the  other  party  might  have 
net  at  the  trial,  had  they  taken  proper  precautions. 

Both  rules  will  be  refused. 


KNOWLES  arjainM.  ADAMS. 

TRESPASS  for  taking  hay  and  oats,  tried    before  in  trespass  for 
Cartel^  C.  J.,  at  the  St  John  circuit,  in  ^^ay  last,    whkb  the' 
The  plaintiff  claimed  the  goods  in  question,  as  having ^ 
been  transferred  to  him  by  the  defendant  in  payment  ofjgjivjjjd  ^ 
toearsof  wages,  and  produced  the  following  ^'^^^'pt given ^^m^^vt^e^ 
II  the  time  of  the  transfer :  d"St"*tS'  * 

September  1,  1860,  St.  John,     defendant  maj 
**R(Sceived  from  Thomas  Knowles^  £40,  for  all  the  hay  fd^show  that^ 
*tnd  oats  that  is  on  the  place.  deiivcred'S 

'*  Josiah  Adams:'  ordertopro- 
mi     1  ^    1      .  1  T        t  1  tect  it  from  an 

The  defendant  s  counsel  proposed  to  shew,  as  a  detence,  execution 

•      -  11  I  against  him, 

bat  the  receipt  was  made  out  merely  to  protect  the  goods  and  that  no 
bom  an  execution  against  the  defendant  during  his  tern-  fntende^  tcT^ 
lonoy  absence  from  home,  and  that  this  was  fully  under- ^jj^nt^ff.^^ 
iood  by  both  parties.    The  learned  Chief  Justice  rejected  poHt^ik. 
lis  eridence,  and  a  yerdict  was  found  for  the  plaintiff.  ^^markei 

A  role  nm  for  a  new  trial  having  been  granted,  on  theapon. 
pound  of  the  improper  rejection  of  the  evidence ; 

Orayf  Q.  C,  shewed  cause  in  Michaelmas  term  last. 

Ihe  ease  of  Bowes y.  Foster  (a),  relied  on  by  the  other 

I 

^  (•)  2H.dN.  779 

S  side 
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1863.  side,  is  distinguishable  from  this  case.  There,  the  evi- 
fKowLEs  received,  and  the  jury  had  to  decide  upon  it 

mgainst  according  to  the  truth.  Here,  it  was  rejected.  That  case 
Adams,  is  not  good  law,  and  it  will  not  stand.  Watso7i,  B.,  goes 
much  further  than  Pollock,  C.  B.,  who  does  not  decide 
that  the  evidence  was  properly  received ;  but  upon  the 
effect  of  it  when  before  the  jury.  [Carter,  C  J.  The 
case  has  not  been  appealed  from.]  No  man  would  appeal 
in  a  case  involving  only  £40.  Again,  that  was  an  action 
of  trover  ;  this  is  trespass.  The  property  having  been  put 
in  the  plaintiff's  h^nds,  he  had  a  right  to  hold  it.  The 
maxim  "  Allef/ans  snayn  fnrplludinem  non  est  audiendm!!'  ' 
ought  to  apply  in  this  case. 

A,  R,  Wetmore^  contra,  contended  that  the  defendant  had 
a  right  te  shew  that  the  property  was  put  in  the  plaintiff's  ; 
hands,  merely  to  protect  it  from  execution,  for  a  time.  ■ 
This  was  the  effect  of  the  decision  in  Boioes  v.  Fos^ter^  - 
which  must  govern  this  Court.  If  the  plaintiff  could  give 
his  account  of  the  transaction,  on  what  principle  could  the  ; 
defendant's  account  of  it  be  excluded? 

Cur.  adv,  vult. 

Cautek,  C.  J.,  now  delivered  the  judgment  of  the  Court,  i 
This  was  an  action  of  trespass  for  taking  a  quantity  of 
hay.   The  case  (»pened  for  the  plaintiff  was  that  the  defrn- 
dant  being  indebted  to  the  plaintiff,  and  having  a  quantity 
of  oats  and  hay,  soid  them  to  the  plaintiff  for  a  certain  ^ 
amount  in  discharixe  of  his  debt,  and  afterwards  forcibly 
took  them  from  the  plaintiff's  possession.    In  proof  of 
this,  the  plaintiff  himself  swore,  that  having  been  in  defen- 
dant's employ  for  several  years,  in  November,  1858,  there 
was  a  balance  of  £32  18.s.  lOrf.,  and  that  he  worked  for 
defendant  subsequently;  that  on  September  1,  1860,  it 
was  agreed  between  them,  that  the  plaintiff  should  haw 
the  hay  and  oats  of  defendant's,  which  were  on  the  farm 
occupied  by  the  plaintiff,  at  the  price  of  £40,  in  part  pay- 
ment of  the  debt  then  due  by  the  defendant  to  plaintiff; 
and  the  following  receipt  was  given  by  the  defendant: 


September 
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"  September  1,  1860,  St.  John.  1363. 
«*  Received  from  Thomas  Kncwles  £40  for  all  the  hay  —  


He  stated  that  at  Ihe  same  time  the  defendant  said,  '  I 
^*  owe  t.  man  a  bill,  an<l  had  better  miike  it  (hay  and  oats) 
'*0Y3r  to  you,  and  you  to  dttend  it  I  i::iid  I  would  not 
'*take  it  that  way,  I  had  oarDcd  n;y  Wi^ges  fairly,  sell  :t 
"to  me  fiiirly  and  i'li  tak<j  It  in  that  Vt'ay."  We  then 
Ji^reed  and  ho  gave  mo  that  writi^ig. 

To  mest  this  case  it  was  projX'sed  to  ehow  by  the 
defendant,  that  he  being  threatened  with  an  execution,  made 
out  thiit  receipt  and  gave  it  to  the  plh-intirT,  merely  to 
prevent  the  properly  being  ^leized  by  the  SlierilF,  that  this 
was  the  distinct  umlerstintling  i^f  both  plaintiff  ^nd  defen- 
dant, and  that  therefore  no  property  in  the  hr.y  and  oats 
^88 transferred  to  the  plaintiff.  This  evidence  was  rejected 
by  me  on  the  ground  that  the  defendant  r;ould  not  be 
allowed  to  set  up  his  own  fraud  on  his  ov/n  behalf.  In 
this,  according  to  the  case  of  jJ owes  v.  Foafer  (a),  I  was 
clearly  wrong.  In  that  case,  evidence  precisely  similar  to 
that  which  I*  rejected  was  received,  and  tlic  question 
whether  the  transaction  was  a  bona  talc  sale,  or  a  mere 
Colourable  one  for  the  purpose  of  protecting  the  goods 
•gainst  any  creditor  who  might  issue  execatiou,  was  sub- 
Hiitted  to  the  jury,  with  a  direction  that  in  the  former 
Case  they  should  find  for  the  defendant,  and  in  the  latter 
for  the  plaintitt'.  The  Court  of  Exchequer  held  that  vhe 
course  taken  at  the  trial  was  right.  There  was  no  appeal 
from  that  decision  ;  nor  has  that  decision  been  overruled. 
There  is  one  difference  to  be  noticed  between  Bowes  v. 
-^Wer  and  the  present  case,  viz.  that  in  the  former  the 
plaintiff  is  the  party  who  sets  up  his  own  fraud  as  making 
the  transfer  from  himself  to  the  defendant  invalid,  whereas 
b  the  present  case,  the  defendant  merely  proposes  to  shew 
Whtsit  he  contends  was  the  real  nature  of  that  transaction 
Ml  which  the  plaintiff  rests  his  right  to  recover  in  the  action, 
ad  of  which,  he  contends  the  plaintiff  has  not  given  the 


arid  oats  that  is  on  the  place. 


Jodah  Adams^ 


Knowlbs 
Adams. 


(a)  2  JI.  ^  N,  779. 
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1863.    ^^u®  account.    The  defendant  in  this  case  does  not  say  as 

  did  the  plaintiff  in  Bowes  y.  Foster j  I  claim  to  recorer 

^g^^  property  from  you  by  shewing  that  the  arrangement  by 
Adaxcs.    which  you  came  into  possession  of  it  was  a  fraud  concocted 
between  us,  but  he  says,  if  you,  the  plaintiff,  seek  tore- 
cover  from  mo  by  virtue  of  a  transfer  which  you  say  I 
made  to  you,  property  which  I  had  in  my  possession,  I 
claim  a  right  to  shew  what  was  the  real  nature  of  that 
transfer,  of  which  I  say  you  have  given  a  false  accouut. 
The  case  of  Bone  v.  Elcle^s  (a),  is  somewhat  in  point. 
There  the  plaintiff,  the  captain  ©f  a  ship  of  which  the 
defendant  was  the  owner,  sold  the  ship,  under  the  defen- 
dant's instructions,  to  the  Turkish  Government  for  £t^,oOO, 
under  an  illegal  agreement  with  the  Turkish  officials  to 
give  them  as  a  bribe  for  effecting  the  sale,  £500,  £M 
of  which  had  been  so  paid  and  £200  remained  in  the  plain- 
tiff's hands.    Tliis  £200,  the  defendant  claimed  to  set  off 
against  the  plaintiff's  demand  for  salary  &c.  as  money 
had  and  received  by  the  plaintiff  to  the  defendant's  use. 
The  plaintiff's  counsel  argiunl  that  the  defendant  could 
not  set  up  a  claim  to  the  £200  which  had  been  received 
under  an  illegal  contract  between  the  plaintiff  and  the 
Turkish  officials,  which  the  defendant  had  sanctioned,  but 
the  Court  held  that  the  defendant  was  entitled  to  the  £200. 
Martin  B.  says,  "The  defendant  makes  put  his  title  to 
"  recover  £^,500,  by  proving  the  sale  of  the  ship  for  that 
sum,  and  it  is  the  plaintiff  who  is  relying  on  the  illegal 
agreement  in  order  to  justify  the  non-payment  of  any 
part  of  that  money/'    BramwellB.  says,  "The  defen- 
<<dant  does  not  seek  to  enforce  the  illegal  contract,**  and 
OhanntU  B.  says,  "  If  it  were  necessary  for  the  defendant 
*'to  rely  on  the  illegal  contract  in  order  to  recover  hi» 
money,  he  could  not  do  so.    But  the  real  nature  of  the 
case  is,  that  the  plaintiff  received  the  whole  of  tb«  mon«7 
upon  the  sale  of  the  defendant's  ship,  and  now  claimi 
to  retain  part  of  the  money  upon  the  illegal  arrange* 
ment,  which  however  he  has  not  carried  out.  He  xxAfjok 

(a)  6  A  <ei^.M4. 

«haT0 
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vre  discharged  himself  by  actual  payment  of  the  money,  1863. 
at  he  hat  not  paid  it :  the  illegality  would  have  been  ^^^^^ 
le  payment  for  the  illegal  purpose."  In  the  case  before  offatnat 
the  defendant  does  not  propose  to  set  up  a  fraudulent  Adams. 
isfer  as  giving  him  a  right  to  the  property  in  question, 
he  proposes  to  shew  fraud  in  that  transfer  which  the 
ntiff  has  set  up,  as  that  by  which  he  had  a  right  to  the 
(ession  of  that  property. 

'n  the  authority  of  Bowes  v.  Foster  and  Bone  t. 
ess^  it  is  clear  the  evidence  tendered  by  the  defendant 
bt  to  have  been  received,  and  on  that  ground  the  rule 
a  new  trial  must  be  made  absolute. 
r.  Parker,  M.  R.,  said.  If  Bowes  v.  Foster  (a),  can 
iupported  to  its  full  extent,  there  can  be  no  doubt  the 
lence  tendered  in  the  present  case  should  have  been 
litted ;  but,  1st,  It  is  not  easy  to  reconcile  the  language 
\ome  of  the  Judges  in  that  case  with  the  general iy 
?ived  principle  which  prohibits  a  nmn,  allegare  suam 
\rpitudinem.''  2d,  The  case  did  not  call  for  a  decision 
the  point  here  involved,  because  the  evidence  was 
ived  without  objection.  3d,  The  language  of  Charvielly 
and  Martuiy  B.,  seems  inconsistent  with  the  principle 
^hich  Boney.  Ekless  (b)  was  decided,  and  in  that  case 
as  said  by  Chanmll,  B.,  that  if,  as  was  contended,  it 
the  defendant  (in  that  case  representing  a  plaintiff,  as 
^as  seeking  to  establish  a  set-off)  who  sought  to  set  up 
illegal  agreement,  in  order  to  recover  the  money,  he 
d  not  do  so ;  but  that,  in  point  of  fact,  it  was  the 
Qtiff  and  not  the  defendant,  who  relied  upon  it.  Here, 
ever,  whether  the  language  of  the  Judges  in  Bowes  v. 
fer  is  to  be  taken  as  laying  down  the  correct  rule  for 
government  of  that  case,  or  not,  the  present  case  falls 
rly  within  the  principle  ot  Bone  v.  Ekless ;  the  defen- 
b  only  seeking  to  give  in  evidence,  his  version  of  the 
isaction  on  which  the  plaintiff  himself  relies,  as  giving 
I  to  the  property  in  respect  of  which  he  seeks  to  recover 
itges.    Its  admission,  therefore,  appoars  to  me  quite 

(a)  S a  <ft  N.  179.  (h)%H.ikK.9U. 
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1863.  in  accordance  with  what  has  been  understood  as  a  rule  of 

Kmowlxs  widejftce  in  such  cases,  and  to  riolate  no  principle  whate?er. 
agmnat  Rule  absolate. 

Adams. 


t^Sd^ren  WRIGHT  &  Omn^  againsi  STACKHOUSE  &  Othees. 

executors  in 

directed  that  HT^HE  plaintiffs  in  this  case,  claimed  as  executon  ef 
shoufd*dle*o™  JL  Benjamin  Smith  deceased,  to  recover  against  the 
remain^  ^®  defendants  as  indorsers  of  a  promissory  note  of  which  the 
JhoSida"  testator  was  the  holder  at  the  time  of  his  death.  The 
l^theirp^ace  ^^^^1^^^"^'*  pleaded  non  osmmpseiunty  and  gave  a  notice 
to  '^^^^J^^j.o^  unqiies  executors  under  the  Act  13  Vict.  c.  32. 
should  always  At  the  trial  before  Carter^  C.  J.,  at  the  8t,  JohncvC' 
the  executors  cuit  in  May  last,  it  appeared  that  there  were  seven  plain- 
wiu  med/and*>ff«^»  fi^©  whom  were  named  as  executors  hy  the  test*- 
^TOiSt^Two^**  in  his  will,  and  probate  was  granted  to  them  in  My, 

others  who   1858,  and  the  other  two  plaintiffs,  Messrs.  Gilpin  and 
were  sworn  . 
and^probate™*  were  subsequently  sworn  in  as  executors,  and  » 

Si*^*^^th  probate  granted  to  them  as  having  been  appointed 

ori^nai  pro-  by  the  other  five  plaintiffs,  in  place  of  two  of  the  executon 

^nt^f"  had  died,  under  the  following  clause  in  the  testator'i 

Held/that      -n  .  

the  testator     '^iii  . — 

*  *  And  whereas  it  is  my  desire  that  there  should  At  all  times 

this  power  of 

appointment  ♦<  \^  i\^q  same  number  of  trustees  as  I  have  herein  appointed, 

to  his  execu-  .  .  l 

tors,  and  that*<  it  is  my  will,  and  I  do  hereby  direct  that  in  case  of  the 
the  two  per-       i  ^ 

sons  soap-       death  of  any  one  of  my  trustees,  or  in  case  any  one  or 
couM^sue,  as     more  of  the  trustees  shall  refuse  to  take  upon  themselves 
with^thMc    *'      execution  and  performance  of  the  trusts  of  this  my 
wiur*^^'**  ''will,  or  become  incapacitited  to  act,  that  then  and  ifl 
'<auy  of  such  cases,  the  remaining  trustees  acting  in  the 
'*  discharge  of  the  trusts  hereby  reposed,  or  a  major  part  rf 
them  shall,  and  I  do  hereby  empower  them  by  and  with 
**  the  consent  of  Dr.  J.  B.  Gilpin  of  Halifax^  if  he  shoold 
be  then  living,  (and  if  not,  then  without  such  consent)t 
by  writing  under  their  hands  and  seals  to  appoint  soma 

"  discreet 


In  the  Twintt-Sixth  Year  of  VICTORIA.  451 


'discreet  person  or  persons  of  independent  property,  to  1863. 

*  act  in  the  room  and  stead  of  any  so  dying,  refusing,  or   

'btcoming  incapacitated  to  act.    And  I  hereby  declare, 

<  empower  and  invest  in  the  said  person  or  persons  so  Stackhousi 
'appointed,  the  same  estate,  rights,  powers,  duties  and 

*  functions  as  if  they  had  been  originally  appointed  by  me 
'as  trustees  and  executors  to  this  my  will.  And  I  hereby 
'appoint  my  said  trustees  William  Wright  (and  six 
'others),  to  be  executors  of  this  my  will."' 

A  rerdict  was  taken  for  the  plaintiffs  by  consent,  sub- 
eet  to  a  motion  for  a  nonsuit  if  the  Court  should  be  of 
ipioion  that  Messrs.  Oilpin  and  Scovil  were  not  duly 
i{i|)ointed  executors. 

A  rule  nisi  having  been  granted  to  enter  a  nonsuit  on 
Us  ground ; 

Allen  shewed  cause  in  Michaelmas  term  last ;  contend- 
ng, —  1st,  That  a  testator  could  authorize  his  executors 
<i  Bubstitute  other  executors,  and  that  a  double  probate 
veuld  be  granted  in  such  case.  Wms.  Uxors,  {3d  Ed.) 
177,  278.  In  re  Cnngan  (a);  In  re  Deichmxin  (6); 
Vossr.  Bardswell  (c).  2d.  That  even  if  such  a  substi- 
^ited  appointment  could  not  regularly  be  made ;  probate 
laving  been  granted  by  the  proper  Court,  it  was  conclusive 
nail  temporal  Courts,  while  unrevoked,  and  could  not  be 
[ueBtioned  in  this'way.  Allen  v.  Dundas  (d). 

The  Court  then  called  on 

A.  R,  Wetmore  to  support  the  rule.  He  contended 
hat  Cringan^a  case  was  no  authority  in  favor  of  the  second 
nobate,  because  there,  no  previous  probate  had  been 
;ranted ;  but  here  the  Surrogate  having  granted  probate 
the  will,  was  functus  officio,  and  could  not  grant  a 
ncond  probate.  [Ritchie,  J.  Williams  says  there  may 
» several  probates.  Parker,  J.  What  do  you  say  to  the 
point  that  the  probate  is  conclusive  while  it  stands  ?  Pros,*er 
Wagner  (e)  aflSrms  that  principle.]  That  ca^e  only 
i^ed  that  payment  of  a  debt  to  an  administrator  would 
nonerate  the  debtor,  though  it  turned  out  that  there  was 

\     (•)  1  Eagg.  i4S.         (6)  8  Curt,  m,         (e)  6  Jur.  N.  S.  689. 
[  {d)  8  T.  R.  125.  (e)  1  C.  B.  N.  JS.  m 
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1863.    a  will.    It  did  not  follow  that  because  a  payment  to  theM 

  plaintiffs  might  exonerate  the  defendants,  that  therefore 

mffaimt  ^^^Y  Were  bound  to  pay  the  plaintiffs,  and  could  not  dis- 
BTACKH0U8E  putc  their  authority.  [Carter,  C.  J.  Why  was  the  pay- 
ment to  the  administrator  good  in  that  case?  Became  ; 
letters  of  administration  were  granted  by  the  Court  whiA 
had  jurisdiction  in  the  matter.]  Gilpin  and  ScovU  might  j 
be  trustees  under  the  power  giren  by  the  will,  but  they 
were  not  executors. 

Cur.  adv.  vuU, 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court, 
There  are  seven  plaintiffs  in  this  case,  who  claim,  m 
executors  «f  Benjainin  Smith,  to  sue  the  defendants  oi  \, 
a  note  made  by  one  Charles  McLauchlan^  in  favor  of  defen- 
dants or  order,  and  by  them  indorsed  to  Smith.   The  defen- 
dants reply,  as  a  defence,  that  the  plaintiffs  are  not  the  . 
executors  of  Benjamin  Smith,    Five  of  the  plaintiffs  are 
expressly  named  as  executors  in  the  will,  and  to«)k  out  , 
probate,  JwZ//  17,  1858.    The  other  two  plaintiffs,  Messrs.  , 
Gilpin  and  Scovil,  were  subsequently  sworn  in  as  executors, 
as  having  been  appointed  by  the  five  other  plaintiffs, under  i 
clause  in  the  will,  by  which  the  testator  directed  that  in  case 
of  the  death  of  one  or  more  of  the  persons  named  as  truiteci 
and  executors,  or  their  refusal  to  act,  the  remaining  trus- 
tees, or  the  major  part  of  them,  should  (by  consent  of 
Dr.  Gilpin)  y  by  writing,  appoint  some  discreet  persons  la 
their  room  to  act  as  trustees  and  executors,  it  being  the 
wish  of  the  testator,  expressed  in  the  will,  that  the  num- 
ber of  such  trustees  and  executors  should  be  the  same  as ; 
he  had  appointed  by  his  will,  viz.  seven.    The  ground  of 
objection  to  the  additional  appointment  of  executors,  yni 
not  to  the  mode  or  form  in  which  it  was  done,  but  for  the 
want  of  any  power  in  the  Surrogate  to  issue  probate  to 
such  additional  executors,  and  that  it  was  contradicted  bf 
the  profert  of  the  letters  testamentary.    It  seems  quits 
clear  that  a  testator  may  thus  delegate  to  other  penoni 
the  right  of  appointing  his  executors.    See,  In  the  gwA 


(A)  (i;  Hoffg.  64S. 
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^ifCringan  (o),  cited  in  Williana  on  Executors  177,  and     186* • 
*where  all  the  executors  were  to  be  so  nominated,  probate  ^^^^^ 
iras  granted  to  the  nominees.   In  this  case,  the  original  pro-  •gainst 
iMite  could  not  have  been  granted  to  Messrs.  Gilpin  and  Stackhousk 
Seovilf  because  at  that  time  they  were  not  appointed,  nor 
had  the  occasion  for  their  appointment  arisen .  Inasmuch 
as  they  were  not  named  in  the  will,  they  might  not  have 
been  entitled  (as  is  the  case  where  several  executors  are 
named,  and  only  some  of  them  prove  the  will),  to  act 
imder  the  original  probate.  If  they  could  do  so,  their  right 
would  be  established  by  that  probate  and  the  second  could 
Hot  vitiate  it.    If  they  could  not,  then,  inasmuch  as  by  the 
terms  of  the  will  they  are  made  executors  if  duly  appointed 
according  to  those  terms,  it  would  be  a  case  for  double 
probate,  which  weuld  be  granted  by  the  Surrogate  on  proof 
of  their  due  appointment  under  the  terms  of  the  will.  In 
Wms.  Ezors^  178,  it  is  said,     Where  a  testator  appoints 
**  8D  executor,  and  provides  that  in  case  of  his  death  another 
"should   be  substituted   on  the  death  of  the  original 
"executor;  although  he  has  proved  the  will,  the  executor 
"80  substituted  may  be  admitted  to  the  office,  if  it  appear 
"to  have  been  the  testator's  intention  that  the  substitution 
"  should  take  place  oi  the  death  of  the  original  executor, 
"  whether  happening  in  the  testator's  lifetime,  or  after- 
"wa.ds." 
• 

The  rule  to  enter  a  nonsuit  will  be  discharged. 
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In  the  Matter  or  the  COMMISSIONERS  or  SEWERS 
OF  the  GERMANTOWN  LAKE  DISTRICT. 

Ex  Parte  CALHOUN,  and  Others, 

The  Act  32      A  SSESSMENTS  had  beea  made  by  the  Commissionen 

autiiorized'the  xjL  appointed  under  the  Act  22  Vici.  c.  53,  relating  to 

Ooun™to  »p- draining  of  Germantown  Lake,  in  the  County  ofJUerif 

miMionenTof  "P^^  Thomas  Calhoun  and  Elisha  P.  Turner,  as  owneis 

^ermSntoi^*     land  in  the  Lake  district  (so  called towards  defraying 

f«A:e  district,  the  expense  of  drainiufj  the  lake,  —  includins:  the  coit  rf 

in  the  County  *  o  »  o 

of  AZ&ert;  and  surveys,  tho  purchase  of  a  mill,  building  a  dam,  and  an 

Se  Commis-  amount  to  pay  interest  on  money  borrowed  by  the  Com- 

"canSto^^^raissicners  to  enable  them  to  carry  out  the  work.  After 

fake'and  assessment  lyid  been  made,  the  Commissioners  dis- 

iand^U)^ee ^^^^  T^OTTww  Calhoun  had  preriously  convejed 

with  the      away  the  land  upon  which  he  had  been  assessed,  to 
owners  oi  "  *  ' 

Sken^for  the  ^^^^^^  ^'  C^^^^^OM/i,  and  they  thereupon  struck  the  namo 

purpose,  as  to  of  Tliomos  Galhoun  out  of  this  assessment,  and  sibati- 

andlou xand tuted  the  name  of  Samuel  J,  Calhoun.    Rules  nisi  for 

owners^^f     writs  of  certiorari  to  bring  up  tho  assessment  and  subst- 
lands  in  the 

district,  to  deft'aj  the  expense  of  draining,  dykcing,  &c.  Under  this  Act,  CommissioMn 
were  appointed,  who  owned  lands  within  the  district  to  be  drained:  Held,  ^Ai^^Mf 
dissenting).  1.  That  even  if  the  CommiHsioners  fh>m  interest,  as  owners  of  land  In  tbedimflli 
were  disqualified  ftrom  performing  some  of  the  duties  of  the  offloe,  they  would  be  qoaliiad 
to  perform  other  duties :  and  the  Court  had  no  power  to  annul  their  appointmenL  2.  Ttul 
the  making  drains  and  dykes,  apportioning  asMessments)  to  pay  the  expenses,  and  agreefa||:( 
with  tho  owners  of  land  as  to  damages,  were  not  judicial  acts.  8.  That  if  the  interest  of  thi 
Commissioners  was  a  dl;«qualifii-.ation  for  the  performance  of  any  particular  act,  the  prooeed* 
ings  arising  ft'om  that  act  might  be  set  aside.  4.  That  under  the  power  given  to  the  Cimai^ 
sioners  by  the  Act,  and  by  1  Bev,  iStat,  c  67,  and  33  Vict.  c.  14,  they  might  assess  to  defray  tki- 
expenses  of  purchasiDg  a  mill;  erecting  a  dam  across  a  river;  making  surTeys,  ana  ftr 
interest  on  money  borrowed  oy  them  (these  being  necessary  for  carrying  out  the  ol^)eets«C 
the  Act),  and  for  their  own  fees. 

The  restrictiuns  iq  ^§  7  and  10,  of  1  Bev,  Stat,  e.  67.  as  to  the  notice  of  executing  works,  aii' 
obtaining  the  conmeat  of  the  uruprietors  of  land  therefor,  do  not  applv  to  CommissioMli 
ippointed  under  the  Ac^t  22  Vict,  c.  53,  but  only  to  those  who  derive  their  authority  tcHdlf 
from  the  Rev.  Statutes.  t 

A  was  &Msesi«e  I  as  a  proprietor  of  land  in  the  Lake  district,  but  it  afterwards  appearing  tW 
he  had  previously  conveyed  his  land  to  B.^  the  CommisHioners  struck  A^s  name  oat  «  ttl^ 
assessment,  and  substituted  B^t.  A  certiorari  to  brin<  up  the  assessment  on  this  groaMi 
at  the  instance  of  A.  wa.t  reAiMed,  it  not  appearing  thai  he  had  been  injured  by  the  lUftakk'; 
or  that  the  Commissioners  intended  to  enforce  the  assessment  against  him;  a  eeriimm 
was  also  refUwed  on  the  application  of  By—  as  the  alteration  deprived  him  of  no  riglit 
he  was  entitled  to — his  land  being  justly  liable  to  the  rate. 

The  assessment  of  other  proprietors  of  land  in  the  district  not  being  inoresaed  or  ^ 
by  the  substitution  of  B*»  name  in  the  place  of  A^s,  that  is  no  ground  for  IntarfiiriBC 
the  asaeasmant  on  the  application  af  such  other  proprietors. 

quenll 
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ent  proceedings,  were  granted  on  the  application  of  1868. 
nicr,  and  Thomas  and  Samuel  Calhoun^  on  the  follow-   

grounds:  —  Calhouw. 

•  That  the  GoTemor  in  Council  had  no  right  to  appoint 

nmissioners  who  were  themselres  subject  to  assess- 

Dt,  as  proprietors  of  land  in  the  district. 

!•  That  the  acts  of  the  Commissioners  were  judicial 

) :  and  tkey,  being  interested  as  owners  of  tho  land  in 

district  assessed,  bad  no  right  to  make  an  assessment. 
L  That  having  made  an  assessment  upon  Thoma^^t  Oal- 
M»y  as  a  proprietor  of  land  in  the  district,  the  Commis- 
MTS  had  no  right  to  strike  out  his  name,  and  insert  the 
M  of  Samuel  J.  Calhoun^  upon  it  appearing  that  the 
3  had  been  couTeyed  to  Samuel. 
L  That  the  Commissioners  had  no  power  under  the 
;  22  Vict.  c.  53,  or  1  Bev.  Stat.  c.  67,  to  assess  for  the 
^ense  of  purchasing  a  mill,  erectini^  a  dam  across  a 
?r,  making  surveys,  for  interest  on  monej  borrowed, 
1  for  their  own  fees. 

.  That  the  Commissioners  had  no  power  to  do  any 
*k  without  the  consent  of  at  least  half  the  proprietors 
and  in  the  district;  nor  without  advertising  the  work 
six  days  within  the  district. 

hniiht  Attorney-General,  shewed  cause  in  Trinity  term 
lat.  The  Legislature  having  conferred  the  power 
the  Governor  in  Council  to  appoint  Commissioners  of 
rerg,  the  Court  has  no  power  to  interfere  with  the 
ointment.  The  prerogative  of  the  Crown  is  superior 
;he  power  of  the  Court.  [Carter,  C.  J.  No  doubt 
could  not  cancel  the  appointraent.  N.  Parker,  M.  R. 
:t  not  implied  that  interested  persons  shall  not  be 
ointed?]  The  appointment  of  Commissioners  of  Sew- 
haa  always  been  of  parties  interested  iu  the  laud.  The 
amissioners  are  not  Judges,  nor  are  the  duties  assigned 
hem  judicial,  or  even  quasi  judicial,  and  therefore  the 
letple  of  law  that  a  man  shall  not  be  judge  in  his  own 
I  does  not  apply.  [N.  Parker,  M.  R.  The  Act  says 
Commissioners  may  agree  with  the  owners  of  the 
I ;  does  not  that  imply  that  the  Commissioners  shall 

not 
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Oalmoun 


1863.    not  bo  land  owners?  They  cannot  agree  with  themselves.] 
At  all  events,  these  parties  have  precluded  themselvw 
from  taking  this  objection  by  standing  by  and  allowiog 
the  Commissioners  to  proceed  without  objecting*  Beg. 
v.  The  Commissioners  of  Chelte}iham  (a).  2d.  The  alter-' 
ation  in  the  name  from  Thomas  to  Samuel  Calhoun  did 
not  invalidate  the  assessment.    The  assessment  was  upot 
the  particular  lot  of  which  Samuel  was  the  owner,  and  tilt) 
rate  was  justly  chargeable  on  that  lot.  The  relative  positiot 
of  all  proprietors  remained  the  same  :  their  assessment  wMf  - 
not  in  any  way  affected  by  the  change.   3d.  The  Act  gif6 
the  Commissioners  all  the  general  powers  that  were  gmi^ 
to  Commissioners  of  Sewers  by  the  Revised  Statutes^  c.  6T; 
therefore,  if  the  expense  of  purchasing  the  mill,  erectini^ 
a  dam,  making  surveys  &c.  were  necessary  works,  for 
carrying  out  the  objects  of  the  Act,  the  Commissionm 
had  power  and  it  was  their  duty  to  assess  for  them.  Ttal 
Act  authorized  the  Commissioners  to  appoint  a  clerk,  ad 
they  had  a  right  to  assess  for  a  reasonable  amount  to 
him.    The  Act  2'^  Vict.  c.  14,  authorized  an  assessmed 
for  interest.  4th.  The  Act  directed  the  work  to  be  adv«^ 
tised  in  the  vicinity  :  it  would  be  absurd  to  advertise  itil 
the  district,  which  was  the  bog  land  to  be  drained. 

A,  L,  Palmer,  contra.  1st,  By  the  ordinary  principkl 
of  law,  the  Governor  has  no  power  to  appoint  amantl 
act  as  judge  in  a  matter  in  which  he  is  interested.  Dtf 
power  was  excepted  out  of  the  Act  by  reason  and  neceisi^ 
I>war.  Stat.  625,  648.  No  statute  should  be  constmi 
in  a  manner  contrary  to  reason  and  natural  rights.  jBsi 
Ab.  Statute''  (K)  10.  A  party  must  expressly 
in  order  to  give  one  jurisdiction  in  a  matter  in  whidi 
is  interested  :  assent  will  not  be  interred.  Iteg.  v.  2 
Justices  of  Cambridgeshire  (6) ;  Beg.  r.  The  JusUcesofBi 
rey  (c) .  These  Commissioners  are  not  CommissioiMn 
Sewers,  any  more  than  Commissioners  of  Highways  i 
they  are  Commissioners  for  doing  a  certain  act ;  and 
Act  22  Via.  c.  53,  only  refers  to  the  Act  relating  to  O0I 
missioners  of  Sewers  to  shew  what  their  general 

r«)  1  Q.  M.  467.  .   {h)  SOL.%Kq.  R.  406.     (e)  1  /ur.  JT.  «.UIL 
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m.    Commissioners  of  Sewers  are  appointed  on  the  1863. 
Implication  of  the  proprietors  of  the  land,  and  therefore 
Amj  cannot  object,  consensus  tollii  errorem.    2d.  The 
;«riginal  assessment  against  Thomas  Calhoun  stood  after 
|Ub  name  was  erased ;  and  his  property  might  have  been 
nnzed  on  a  warrant  issued  against  him  for  non-payment 
ifiiereof.    When  the  Commissioners  had  made  the  assess- 
ment against  Thomas  Calhoun  they  vf ere  fundi  officio^  and 
Ikui  no  power  to  alter  it.    If  they  could  alter  one  name, 
ley  could  alter  the  whole  assessment;  therefore  there 
no  legal  assessment  against  Samuel  Calhoun;  and  he 
not  bound  to  come  to  the  Court  immediately  upon  the 
kenition  being  made.    If  he  applied  within  a  reasonable 
D  after  he  had  knowledge  of  the  fact,  it  was  sufiBcient. 
The  Commissioners  have  gone  altogether  outside  of 
limits  prescribed  by  the  Acts.    They  have  not  all 
powers  of  Commissioners  of  Sewers.    They  have  no 
pwer  to  employ  a  surveyor  or  to  pay  themselves,  unless 
is   given   them   by   the   Act,    and  they   have  no 
ijixi  to  assess  for  interest  on  money  borrowed,  or  for 
pneral  expenses.  The  Act  being  in  derogation  of  private 
Kj^ts  must  have  a  strict  construction.      Cur,  adv.  vuU. 

Gabtbb,  C.  J.,  now  delivered  the  judgment  of  himself, 
|»  Parker,  M.  R.,  Parker,  J.,  and  Wilmot,  J.  An 
Implication  has  been  made  for  a  certiorari  to  bring  up 
^  assessment  and  all  subsequent  proceedings  by  these 
^iM&missioners,  on  behalf  of  1  homos  Calhoun  and  Misha 
Turner^  and  a  similar  application  on  behalf  of  Samuel 
.  OaJhaun.  In  the  latter  application  two  objections  were 
which  were  not  taken  in  the  former,  but  which,  if 
ly  would  be  fatal  to  the  whole  of  the  proceedings  com- 
led  of.  Thess  objections  are,  that  inasmuch  as  the 
sioners,  being  themselves  owners  of  land  within  the 
were  subject  to  assessment ;  1.  The  Governor  in 
il  had  no  right  to  appoint  them,  and  2d.  Even  if  he 
ihmj  (the  Commissioners)  could  not  act,  in  making 
ineasment.  Where  such  a  power  of  appointment  as  is 
I  bjr  the  22  Vict.  c.  53,  §  2,iB,  by  the  Legislature,  vested 

in 
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1868.    in  the  Governor  in  Council,  :n  auch  general  terms,  and 

  where,  even  if  the  GommisGroncra  from  interest  were 

Calhoun.  <3i«qu;iIiSed  from  perforLn'ng  loire  pert  of  the  duties  oktiie 
oiEc3,  they  would  be  [.'^rlectly  qualified  to  perforcj  other 
duti(*o,  it  v.'ould  ^e  cr:ti:-e!y  Loyouu  the  jurisdiction  oftha 
Court  to  ;:!inul  an  iippohitment  so  m:Hle.    A  t  the  saise 
time,  it     quite  ci^ar  thi?l  if  Jas  iiut^rest  of  ih^  CtjniU'.U- 
sicnero  h  a  ]q;^vA  dit;qi:al'ficL>."ion  f'c.  r  'cb?  p(Tff:rn::iii:e  of 
any  j)arti':u!iir  jict,  v/iie  proc"*eclin^^s  .irisiu'X  xVt)in  that  par- 
ticuhir  net  iimy  !:e  set  ii3^-ie  by  this  C'.>urt.  T!i<j  ?>;«rt!culir  : 
act  here  complained  rih  t!i2  ti.3se3sriie::t.    Jiy  the  tcr.U.  s.s> 
tion  of  '2'2  [let,  c.  53,  the  (Joininisaiioners  have  the  i>^*.^cr  of 
"  Tiixing  :.'id  ai:sessii:g  the  owners  cf  laud  iu  the  5:ii<l  di*- 
*'trict,  ior  defiayliig  all  expenses  of  said  draining  or  i 
*'dykeing,  hrving  due  regard  to  quantity  and  qiijilily  of 
**  land  cf  each  proprietor  respectively,  and  ijenefiu  tobe 
**  received,  idlo'.ving  for  a  ditTerence  of  iraprovenuut  in 
*'  different  lots,  according  to  locality,  with  resi)ect  to  flo\r- 
' '  age  of  tide  water,  or  any  other  local  benefits/*   it  is  urged 
that  each  of  the  three  Commissioners  being  an  o\nit'rrf 
land  vrithin  the  dijtrict,  and  therefore  subject  to  a:<5es*- 
nient,  has  an  lnter(;St  in  unduly  ast.essing  other  proj)rieti):s, 
and  thereby  reducing  his  ov/u  assessment.    This  it  is  ml 
is  contrary  t:)  the  v/eil  eshiblishcd  principle,  that  no  man 
shall  be  a  jud^e  in  his  own  cause.    The  question  then 
arises,  are  thc3e  Commissioners  Judges?    Is  the  act  of 
assessment  a  judicial  act?  because  if  not,  then  the  princi- 
ple on  which  the  objection  rests  does  not  apply.    It  is 
quite  clear  that  these  Commissiouere  do  not  fi>rm  a  Conit " 
of  Record,  as  under  the  provisions  of  Statutes  do  the 
Commissioners  of  Sewers  in  England^  nor  are  any  of  the 
duties  assigned  to  them  judicial  or  even  quasi  judicial.*' 
The  duties  of  making  drains  and  dykes,  employing  wort 
men,  appointing  assessments  and  agreeing  with  the  owneii^ 
of  land  through  which  the  canal  may  l>e  required,  thou^' 
matters  which  may  require  skill,  discretion,  and  judgment 
(in  its  more  extended  sense),  are  n«ne  of  them  what  tiNf' 
law  means  by  a  judicial  act.    The  only  strictly  judiciti' 
act,  contecpplated  by  the  Act  is  to  be  performed  by  tbtf 

Sheriff' 
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Sheriff  &nd  a  jury  Tfhen  the  Commissioners  and  the  own-  1863. 

rr  of  land  cannot  agree,  and  do  not  choose  an  arbitrator.   

Ve  can  find  no  authority  for  the  position  that  the  assess- 
Qcnt  for  a  tax  or  nite,  is  a  judicial  act. 

When  it  was  so  generally  known,  that  with  rospoct  to 
Jommissidiiers  of  Sewers  wholhor  appointed  hy  the  GoYcrn- 
aent  or  chosen  by  the  proprietors  of  !a?io,  the  prnctice 
ms  l)ocn  a!nn)st  always  to  appoint  persons  haviiio^  the 
ame  interest  ns  these  Commissioners  have  ;  and  conwidor- 
ng  the  benclit  natural!}'  arising  from  havin<r  persons 
vsident  near  the  scene  of  operation,  and  wh(»se  very 
Dterest  in  the  gcMieral  obj.'^ct  for  v/hich  they  are  appointed, 
night  induce  them  to  act  more  readily  ar.d  constar.tly, 
ioLU  other  persons  v/ho  mur.t  reside  at  a  distance  aiul  liaye  no 
notire  for  acting,  beyond  the  trifling  remuneration  aw.'<r(]ed 
iijr  tlie  Act  for  actual  serrices  ;  that  Ihe  nu'nbcr  of  Cora- 
nissioners  must  operate  as  a  check  upon  the  undue 
influence  of  any  imc  Commissioner,  and  that  if  it  cnuld  be 
diewn  they  had  unduly  or  im})roperly  iissessiul  any  individ- 
BtU  such  individual  might  have  redress  for  such  iniproper 
issessnient;  we  think  had  the  Legislature  intended  to 
9xclude  owners  of  land  from  acting,  thry  would  have 
inserted  a  clause  to  that  effect,  or  such  a  clause  as  was  con- 
tained in  the  Act  of  Parliament  in  the  AJierdnre  Canal 
Cmipany  case  {a);  '*that  no  Commissioner  was  to  act 

when  interested.'' 

We  are  quite  disp()sed  to  admit  that  there  are  objections 
irising  out  of  some  of  the  provisions  of  the  several  Acts  of 
Assembly,  and  remarks  of  rludges  in  somewhat  analogous 
eues,  to  reconciling  the  due  discharge  of  the  duties  of 
Commissioners  of  Sewers  with  the  existence  of  an  interest 
In  them  as  pri»prietor8  of  land  lying  within  the  precinct  of 
Hke  Commission,  and  therefore  liable  to  be  affected  by 
he  works  and  assessments  made  by  their  ordiM-s.  And 
here  may  be  cases  in  which,  is  the  exercise  of  a  sound 


pbcretion,  the  appointment  «)f  wholly  disinterested  persons 
jkNild  be  expedient  and  proper.    But  we  think,  as  a 


1 


(a)  14    B,  m. 
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1863.    general  rule,lthere  are  greater  objections  on  the  otha 
side ;  and  that  the  practical  diflSculty  which  would  be 
caused  by  imposing  this  duty  ©n  properly  qualified  persons 
having  no  interest  in  the  operations  contemplated,  wonM 
be  found  far  to  exceed  that  arising  from  the  risk  orsui- 
picion  of  partiality,  which,  if  it  were  a  sufficient  ground  of 
exclusion,  might  be  held  to  extend  also  to  the  kindred  of 
of  the  proprietors,  as  well  as  themselres.    From  a  careful 
examination  of   the    English  Statutes  of  Sewers,  the 
treatises  thereon,  and  cases  to  be  found  in  the  Report! 
and  Digests,  which  are  not  very  numerous ;  and  of  our 
own  Acts  of  Assembly  on  the  subject,  as  well  as  from  i 
consideration  of  the  particular  nature  of  the  duties,  and 
the  rules  which  govern  the  appointment  of  assessors  of 
parish  and  county  rates,  and  the  appeal  therefrom;  we 
have  brought  our  minds  to  the  conclusion  that  persooi 
are  not  in  general  disqualitied  from  being  appointed  Com- 
missioners of  Sewers,  or  from  acting  as  such,  by  reason  ; 
of  any  estate  orjnterest  they  may  possess  in  lands  liable  j 
to  be  atroeted  by  the  orders  and  operation  of  such  Com-  ! 
raissioners.    The  English  Statutes  on  this  important  sub-.  < 
ject  date  from  an  early  period  —  Hen.  F7,  and  Homnef  | 
Marsh  as  early  as  lien.  III^  (a),  and  are  discussed  ii  \ 
the  well  known  reading  of  Mr.  Gallis^  published  in  tbi  | 
reign  of  Charles  II:  the  two  principal  Acts  then  in  force  j 
were  23  Uen.  VIII  c.  5,  passed  for  twenty  years,  W 
made  perpetual,  by  3  and  4  Ed.  F/,  c.  8,  and  13  JEUf* 
c.  9.    And  these  are  not  repealed,  though  in  many  respecto 
amended  by  the  more  recent  statute  of  3  and  4  Wm.  IV.  «> 
22,  especially Jn  raising  the  qualification  of  CommiMioiieni 
though  I  cannotjfind  in  any  of  them  any  olauaa  expreuly  di^ 
qualifying  persons  from  being  appointed,  or  from  acting, 
reason  of  interest,  except  a  very  limited  ona  in  the  Statnteflf 
Elizabeths  which  would  seem  to  recognize  the  genod 
practice  and  legality  of  such  appointment  in  other  ciMi* 
We  do  find  this  proTision,  it  is  true,  in  the  Statute  of 
Henry  VlII^  that  ''Commissions  of  Sewen  ahall  be] 
directed  to  such  subatanticU  and  indifferent  pereofu  u 
(a)  4  Inn.  m. 

«( iiiili 
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shall   be  named  by  the  Lord  Chancellor  and  Lord  1863, 

Treasurer  of  England^  and  the  two  Chief-Justices  for  the   

**tinie  being,  or  by  three  of  them  whereof  the  Lord  Chan-  CAiMoui 
•'ceilor  to  be  one,"  But  in  the  subsequent  Stiitute,  13 
EUz.  c.  9,  §4,  it  is  provided  ^*  That  no  farmer  for  years 
*•  of  any  hinds  &c  ,  lying  within  the  limits  of  the  Commis- 
«•  sion,  which  shall  be  chargeable  by  any  laws  &c.,  made 
**by  virtue  of  such  Commission  wherein  he  shall  bo  a 
Commissioner,  not  havln<j  any  entate  of  freehold  in  JEntj- 
*^land  worth  £40  per  annum,  shall  have  any  power  to 
"sit  or  intermeddle  with  any  such  Commission  during  the 
**  time  he  shall  be  farmer  and  not  have  freehold  as  aforesaid  ; 
"  but  every  such  Commission  as  to  him  only,  shall  bo  judged 
•*  void,"  with  this  proviso  in  the  seventh  section  Provided 
''that  the  aforesaid  farmer  may  act  in  the  Commission  as 
'•concerning  other  lands,  save  only  the  lands  whereof  he 
''is  farmer  as  aforesaid." 

Now  it  is  very  clear  the  farmers  (or  lessees)  for  years 
of  lands  were  liable  to  the  Sewer  rate  to  the  extent  of 
their  interest,  and  therefore  were  interostod :  ( Calh\f 
143)  and  the  only  meaning  to  be  put  on  this  Act  is,  that 
soph  farmers,  could  not  act  in  regard  to  the  Kinds  which 
they  had  in  lease,  unless  they  had  a  freehold  pr()[)orty 
qualification  of  some  other  land  in  Enrjland.  If  they  had 
this  property  qualification,  then  the  interest  they  had  as 
fitfmers  or  lessees  of  lands  subject  to  be  rated,  would  not  dis- 
qualify them  in  any  case,  even  where  their  farms  were  affect- 
ed. By  one  Statute^  25  Henry  VlllyC.  10,  no  person  was 
bound  toact  as  Commissioner  of  Sewers  in  any  County  unless^ 
he  were  resident  in  the  County  :  the  words  used  are  express- 
Tttf  "  Unless  that  he  be  dwelling  within  the  County  whereof 
**lie  is,  or  shall  be  assigned  to  be  Commissioner  [as  if  the 
Xiommission  extended  over  the  whole  County  in  which  ho 
;Vould  be  presumed  to  have  an  estate]  :  '*  and  for  Calais^ 
"and  the  said  Marches  thereof,  unless  that  he  be  dwellinof 
within  the  same  town  of  Calais  or  Marches."  We  can 
jundly  suppose  that  the  residents  in  Calais  or  the  Marches, 
'thin  the  precinct  of  the  Commission  had  no  land  there. 
By  8UU.  3  Jac.  /,  c.  14,  walls,  ditches,  banks,  gutters, 
8  sewers, 
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1863.  sowers,  gates,  cawseys,  bridges,  streams  and  wll;e^ 
j^p^  courses  in  London  and  within  two  miles  thereof  are  sab- 
•Calhouv.  j®^*  ^  Commission  of  Sewers :  and  by  19  Car.  11^  c 
3,  and  7  Ann  c.  9,  the  appointment  of  Commissiooers  of 
Sewers  is  vested  in  the  Mayor,  Aldermen,  and  CommoiM 
of  the  City  of  London  in  Common  Council.  Seven  or 
more  must  be  appointed,  and  no  other  Commissioners  cu 
intermeddle  with  them,  and  they  may  exercise  the  same 
authority  in  London  and  the  lil>erties  thereof  as  the  Com- 
missioners of  Sewers  in  any  other  County. 

Can  we  suppose  that  interest  here  was  considered  a 
disqualification?  Would  the  Common  Council  be  likely  to 
.appoint  persons  nut  having  lands  in  London? 

The  safoiruard  from  partiality  would  seem  to  l>e  pro- 
vided in  securing  the  respectability  and  number  of  the 
Commissioners,  by  property  qualification,  by  reputation, 
by  oath  and  by  nunii)er,  and  they  were  all  subject  to  the 
sii|)erintendinir  jurisdiction  of  the  King's  Bench. 

In  the  late  Act  of  Parliament,  3  cNc  4  WilUam  /r,c. 
22,  out*  f>f  tlie  (lualilications  f(;r  a  Commissioner  of  Sew- 
ers U  tint  lie  be  a'jftMit  (appointed  under  seal)  (»f  any 
body  |)oliti(!  or  cor[)v>rate,  or  un<ler  th;*  hand  of  any  ]>ersoB 
not  h"in  j  hn,i<('^f  prL'sH)it,  and  fn'Jhi'f  as  a  Uommis'^ioner 
ill.  ih"  rxr  -^ition  of  the  (^onnnission  of  Sewers  under  or  br 
virtue  of  wl.icii  su(?li  agent  shall  act,  and  which  Ixjdy 
I)olitit'  or  corporate  t^c.  cNcc.  and  which  person  making 
such  appoiiituient  sIjmIL  for  the  time  being,  be  in  the  actual 
possession  or  receipt  of  t!ie  rents  and  profits  of  freehold  or 
copyhold  lands,  teneuients  or  here<litaments  situate  in  siict 


lands  itn,  shall  he  aclualh/  (axed  under  or  by  luriue  of  iki' 
Commission  of  Seioers  in  respect  whereof  stick  agent  s<haU(Vk 
and  be  of  the  clear  yearlu  vahie  of  £300.  Provided  &c.  &C; 
nothing  in  this  Act  shall  extend  to  give  a  qualification  toanf 
person  as  agent,  after  he  shall  have  ceased  to  be  suchagcnUi 
The  meaning  of  which  I  take  to  bo  this,  that  the  ngeiitot; 
the  owner  of  lands  taxed  under  the  Commission  of  Setters^ 
of  the  yearly  value  of  £300,  shall  be  qualified  to  actoafti 
Commission,  whei'e  (he  owner  is  not  himself  present  fflifl 
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sdtn^  as  a  Commissioner^  clearly  implying  that  the  owner  1863. 
if  qualified  to  act,  or,  in  other  words,  not  disqualified  by  ■ 
reason  of  his  ownership  of  lands  subject  to  the  Sewer 
ate,  from  being  appointed  or  acting  as  Commissioner. 

If  we  look  to  our  own  Provincial  legislation  on  this  subject, 
ire  find  in  the  first  Act,  26  George  111,  c.  45,  and  the  later 
kcty  10  &  11  George  /F,  c.  29,  the  Governor  in  Council  is 
to  appoint  such  able  discreet  persons  as  to  him  mag  seem 
meet  to  be  Commissioners  of  Sewers,  who  are  to  be  author- 
ized to  convene  and  meet  together  from  time  to  time  as 
occasion  may  require,  to  consult,  consider,  and  devise 
means  and  methods  for  &c.  &c.,  and  to  tax  and  assess  &c., 
having  regard  to  the  quantity  and  quality  of  laud  of  each 
person,  and  benefits  thereby  received,  as  equally  as  they  can, 
according  to  the  their  best  judgment. 

Appeal  was  given  to  the  Supreme  Court  or  Court  of 
Ifiti  Prius:  in  the  first  Act  it  was  to  the  Governor  and 
Council.  By  section  five,  in  case  of  .sudden  breaches  every 
proprietor  was  bound  to  labour  on  the  notice  ot'  the  Com- 
missioners or  any  one  of  them.  Under  Title.  A',  c.  G7,  of  the 
ISevised  Ulatutes^  the  Governor  in  Council  is  on  tlie  applica- 
Lion  of  proprietors  of  marsh,  low  meadow,  and  other  unre- 
claimed lands  to  appoint  Commissioners.  The  Act  embodies 
the  provisions  of  the  former  Acts  thereby  repealed.  Wiien 
cfae nature  of  thedutics  is  considered,  the  reciuisite  knowledge 
rf  the  lands,  the  exigencies  which  may  occur ;  it  is  not 
tery  reasonable  to  suppose  that  the  Connnissioners  were 
^  be  persons  having  no  interest  in  the  lands,  and  yet  were 
bobe  at  hand  having  a  constant  watchful  care  over  the  lands, 
Irith  necessarily  a  power  to  enter  on  the  land  as  occasion 
l^;ht  require.  But  furthermore,  in  the  Counties  of  West- 
garland  and  Albert,  the  Commissioners  of  Sewers  were 
ip  be  elected  by  the  proprietors  in  districts,  is  not  the 
llppointmeut  almost  necessarily  confined  to  proprietors, 
'€an  it  be  contended  that  the  only  persons  qualified  to  be 
Commissioners,  were  persons  who  could  not  even 
I  present  at  the  meetings,  which  are  confined  to  propri- 
I?  The  true  meaning  would  appear  to  me  to  be  that 
^  the  several  meetings  of  the  proprietors  in  the  several 

districts^ 

i 
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1863.     districts,  the  elections  were  to  he  from  amon^  themselves, or  j 
—   at  all  events  not  to  exclude  themselves.  Then  if  we  look  tQ 
Calhoun.  an'Uogy,  why  should  proprietors  be  disqualiiiod  from  adiof  1 
as  Commissioners  of  Sewers.  The  answer  will  be, — liecnuM  , 
thoy  are  to  lay  a  certain  rate  proportionally  on  fhenu^tlm 
and  otherSy  and  therefore  in  the  exercise  of  their  discretioik , 
may  favor  themselves  at  the  expense  of  the  others,  whick 
may  he  done  as  well  by  overrating  others  as  by  undernitiny  I 
themselves,  but  wo  would  remark   in  reply,  that  tke- 
same  objection  would  apply  to  all  assessors  of  Parish  and 
County  rates,  and  in  a  much  greater  degree,  for  there  i^i 
much  wider  discretion,  and  non-residents  are  aff.?cte«L 
The  only  appeal  provided  by  the  Act  is  to  the  J ustioes  of  ti» 
County  in  Sessi(»n,  who  would  all  l)e  liable  to  County  mtia^i 
and  therefore  interested  in  the  apporticmment  of  such  ratefc 
Mr.  Paleij  in  his  work  on  Convictions,  p.  38,  after  speak* 
ing  of  the  duty  of  interested  Magistrates  Xa>  taki^  no  paii,^ 
adds,  '*  Sometimes  a  Magistrate  is  expressly  empowered 
by  Statute  to  adjudicate,  although  to  a  ceii:,iin  ext«nl^ 
interested  in  the  result  of  the  deci??ion.    Thus  a  .Tustiet 
may  act  in  parochial  matters,  (except  appeals)  thougl 
rated  within  the  Parish,  and  also  in  matters  in  which  thl 
board  of  Guardians  of  which  he  is  an  e,x  officii  meiiibefj 
is  interested.    So  by  the  public  health  Art,  Justicei^ 
being  also  members  of  the  local  board  of  health,  nu/ 
exercise  at  Petty  Sessions,  the  jurisdiction  vested  in  tha^j 
under  that  Act. 

He  then  eimmerates  various  Statutes  containing  expreii 
clauses  excluding  interested  Justices  from  acting,  the  fiiM 
of  which  was  43  Eliz,  c.  7,  against  robbing  of  orebardll 
and  which  specially  provides  that  no  Justice  or  othA 
head  officer  do  execute  the  Statute  for  any  of  the  offeneiA 
there  mentioned  done  to  him^lf,  unless  be  be  associatifl 
with  and  assisted  by  one  or  more  other  Justices  of  dB 
Peace  whom  the  offence  does  not  concern.  There  is  t  liH 
provision  in  the  Inclosure  Acts,  Lands  Clause  and  BiH 
way  Clause  Consolidation  Acts,  Recovery  of  Tithe  «fl 
Church  Rates  Acts,  whero  the  Justice  is  patron  of  1H 
Church,  but  there  is  no  such  clause  in  any  of  the  SewijjJ 
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and  it  is  evident  the  Legislature  were  quite  alive  to  186S. 
objection  of  entrusting  summary  power  to  persons  — — — 
rested;  and  iiave  so  provided  where  it  was  deemed  oalhouit. 
»dient;  and  could  be  adopted. 

will  readily  be  seen  that  apportionment  and  aftsess- 
>  are  not  the  only  matters  for  consideration :  the 
2ious  and  economical  expenditure  in  carrying  on  the 
ations,  ia  the  first  thing  to  be  thought  of,  and  if  the 
;  able  and  discreet,  and  otherwise  c^^mpetent  men  are 
5  found  among  the  proprietors,  it  would  seem  rather 
rd  that  they  should  in  all  cases  be  excluded  from  the 
igement,  which  would  be  the  case  if  interest  were  an 
led  disqualification.  The  first  Act  of  Assembly  to 
orize  the  draining  of  Gemiantown  Lake^  was  that 
9  Vict.  c.  26,  passed  on  12th  April,  1856,  by  the 
section  of  which  the  proprietors  of  the  marshes,  bog 
and  low  land,  situate  within  and  adjoining  the  Ger- 
town  Marsh,  including  the  land  covered  with  the  waters 
le  Oermantown  Lake,  or  so  many  of  the  proprietors  as 
Id  choose  so  to  do,  were  authorized  to  drain  the  lake, 
i  canal  cut  on  a  particularly  defined  line,  and  to 
ghten  the  river :  with  a  proviso  in  the  third  section 

the  canal  should  not  pass  within  or  through  the  land 
ny  proprietor  or  occupier,  without  his  written  consent 
g  first  had  and  obtained.  The  second  section  empow- 
the  Commissioners  of  Sewers  for  Harvey,  (the  parish 
hich  the  lands  lay)  to  carry  into  effect  the  provisions 
le  Act  with  thecoastnt  of  a^"  majority  of  the  acres, 
le  said  marshes,  bogs  and  low  land  collectively,  mean- 
I  presume,  the  consent  of  the  proprietors  of  a  majority 
e  acres. 

iree  years  elapsed,  (without  probably  any  thing  being 
t)  when  wo  come  to  the  Act  22  Vict.  c.  53,  passed  on 
I3th  April,  1859,  very  materially  differing  from  that 
356,  and  establishing  a  lake  district  in  the  parish  of 
by  specified  limits,  and  in  place  of  leaving  the 
missioners  of  Sewers  to  be  elected  by  the  proprietors, 
0  work  to  be  done  by  the  Commissioners  of  Hai^ey, 
iding  for  the  appointment  by  the  Governor  in  Goumil 

of 
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1863.  of  not  less  than  throe  or  more  than  five  CommissioDers  of 
Sewers,  who  shall  be  invested  with  the  same  powers  as- 
other  Commissioners  of  Sewers  in  the  County  of  Albert^ 
and  should  be  sworn  to  the  faithful  discharge  of  their  duty. 
The  Commissioners  or  a  majority  of  them  were  empowered 
to  cut  a  canal  where  they  might  deem  most  adTisable, 
intersect  the  Shejyoihjv'wQw  ru\  through  and  across  any  pub- 
lic highway,  remove  obstrurtions  to  the  canal,  erect  dyke8 
and  aboideaus,  and  exercise  all  iLc  general  power  and 
authority  conferred  on  Commissioners  of  M'wei^s  by  Thk 
X  of  Jtf'cised  Sfafate,<,  (wiiicli  inc'n  les  six  sub- 

chapters, —  67,  <iS,       70,  71  and  72,  but  prolwibly  67  alone 
was  what  was  intendctl  to  be  n  f  rred  to,  bciipjf  tiie  chap- 
tor  containing  the  general  powers,  althouirh  section  11 
would  ratlier  seem  to  refer  to  sub-chaptrr      :  no  quest ioa 
however  arises  on  this  )    Thcu'e  are  parlieular  provisions 
in  this  Act  of  22  F/V-/.  c.  5:5,  for  compensating  the  owners 
of  laud  for  damage  done  by  the  Commissioners' operations* 
Among  the  general  powers  referred  to  in  22  Vict,  c,  53, 
as  contained  in  2'/V/e  A"  of  the  lievised  St(Uufe^'<  is  *•  The 
*'  taxin":  and  assessing::  of  the  owners  of  lands  in  said  dis- 
**  trict,  for  defraying  all  expenses  of  said  draining  or  dyke- 
ing,  having  due  regard  to  quantity  and  quality  of  land* 
of  each  proprietor  respectively,  and   bcnetits  to  W 
received,  allowing  for  a  difference  of  improvement  it 
**  different  lots,  according  to  locality  with  respect  to  flowi 
of  tide  water,  or  any  other  local  benefits." 
The  last  Act  was  passed  on  8th  March^  1864,  (23  Vid* 
c.  14,)  the  first  section  of  which  alters  in  some  respedtv 
the  boundary  of  the  lake  district.    The  second 
allows  the  Commissioners  to  include  in  their  asseasi 
interest  paid  or  due  on  any  loan  or  advance  of  m< 
made  or  hereafter  to  be  made  by  or  to  the  said  Co] 
•ioners,  for  liquidating  all  or  any  of  the  necetsaiy  liabiii 
which  have  been  incurred  or  may  be  incurred  in  6X< 
the  powers  conferred  by  the  Act  22  Vict.  c.  53. 
third  section  extends  the  powers  of  the  Comoitssioiieii 
places  without  the  limits  of  the  lake  district,  for  all  or 
purposes  of  the  said  Act,  and  expressly  deolaxes  that  io 
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CBse  should  anything  theretofor  done  in  connection  with 

the  draining  of  the  lake  by  said  Commissioners,  be  deemed  Parte 

roid  because  not  done  within  the  limits  of  the  said  described  Calhoun. 

district. 

We  are  quite  of  opinion  that  if  the  Commissioners 
were  not  rendered  incompetent  by  reason  of  interest, 
there  is  not  sufficient  shown  in  any  of  the  minor  objections 
made  on  the  tirst  application,  which  was  made  on  behalf 
€Sif  Elishu  P,  Turner  and  Thomas  Calltoiui,  for  our  grant- 
ing a  certiorari.  Besides  the  special  powers  given  to 
the  Commissioners  by  the  Act  21  Vict,  c.  53,  they  have 
by  section  ten  "  All  the  general  power  and  authorit^^  con- 
•*ferred  on  Commissioners  of  Sewers  by  Title  X  of 
Revised  Statutes,  lucludinf/  the  e/nj)loyin{/  of  icorkraen  at 
^treasonable  vja^jes^  and  the  taxing  and  a^Hassin'f  of  the 
owners  of  lands  in  said  district,  for  defraying  all  expenses 
••of  said  draining  or  dykeiu^^  cScc."  The  1  Revised  Stat- 
Hits  Jltle  A",  c*.  67,  by  section  three,  authorizes  Commis- 
iriouers  of  Sewers  to  appoint  a  Clerk  who  sliall  keep  all 
t^ecords,  and  to  appoint  a  Collector  to  collect  assessments, 
^o  shall  have  power  to  distrain  in  any  part  of  his  County, 
(here  district)  on  the  property  of  all  persons  neglecting  to 
jpby,  as  in  other  cases  of  distress  ;  section  five  authorizes  the 
fe^ipt  by  each  Commissioner  of  10«.  a  day  for  superintend- 
ing dykeing  or  draining,  and  bs.  a  day  when  otherwise 
imployed,  to  be  paid  out  of  the  assessment.  Section 
bieven  enacts  that  the  Commissioners,  in  making  any  bill 
pf  assessment,  shall  state  the  expenditures  and  work  done 
jlil  dykeing  and  draining  any  land  under  their  direction, 
shall  leave  the  same  with  the  Clerky  for  inspection. 
sr  these  various  powers  and  provisions,  it  seems  to  us 
Commissioners  had  authority  to  assess  the  lands  of 
Calhoun  and  Elisha  P.  Turnery  provided  they 
land  within  the  district,  of  which  as  regards  Tur- 
there  can  be  no  doubt,  and  also  that  the  expense  of 
the  Stevens  mill,  and  placing  the  dam  in  the 
river  might  be  included  (these  matters  being 
to  be  beneficial  for  the  object  in  view),  and  for  the 
I  of  surveys,  for  interest  on  money  borrowed,  and 
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1863.    their  own  fees  (the  amounts  of  which  are  not  disputed, 

  but  only  the  principle  of  the  charges).  If  such  assessment 

Calhoun.  paid,  the  Acts  give  an  authority  to  distimin. 

We  do  not  see  any  ground  of  objection  from  the  of 
the  Clerk  not  giving  a  copy  of  the  proceedings  wbea 
requested.    Mo  part  of  the  law  makes  that  a  part  of  his 
duty,  and  he  allowed  full  inspection  of  the  books  to  tbe 
applicants.    Neither  do  we  see  reason,  on  reading  all  the 
affidavits,  to  suppose  that  the  lands  of  either  Catkaunnit 
Turner  have  been  assessed  at  a  rate  disproportioaeU  to 
their  fair  estimated  value,  and  the  benefits  derived  by  the 
operations.    As  regards  Turner ^  the  case  seems  to  u 
beyond  doubt.    With  respect  to  Thomas  Calhoun^  there 
is  a  separate  objection,  viz.  that  he  did  not  at  the  time  of 
the  assessment  own  land  within  the  district,  and  it  ii 
admitted  that  he  had  previously  conveyed  all  his  land  to 
one  of  his  sons,  and  if  so,  it  is  clear  he  was  not  liable  to 
be  assessed.    If  by  any  distress  made  on  his  property,  be 
has  been  injured,  he  may  have  his  remedy  for  such  injury, 
but  inasmuch  as  the  Commissioners  had  abandoned  soeii 
distress  and  all  claim  to  any  assessment  on  him,  and  hid 
struck  out  his  name  from  the  assessment  list,  we  do  not 
see  why  we  should  interfere  with  the  assessment  as  regirdi 
him.    Nor  does  it  seem  to  us  any  ground  for  Turm'9 
objecting  to  the  assessment.  This  mistake  has  not  increased 
the  assessment  of  2\mier  or  any  other  proprietor  of  land. 
If  the  (commissioners  are  right  in  substituting  the  name 
of  Calhoun's  son  (who  is  the  registered  owner  •f  the  J 
land),  the  other  land  owners  are  in  the  same  relative- 
positions  ;  and  if  they  (the  Commissioners)  have  no  power | 
to  do  this,  still  the  amount  of  Turner's  assessment  isnot  j 
increased.    This  does  not  come  within  the  objection  thitj 
a  rate  in  assessment  is  unequal,  ?.  e,  that  the  complainafltj 
is  overrafed  or  others  are  underrated^  and  does  not  appear ! 
tons  to  offer  any  ground  for  disturbing  the  assessment j 
We  will  come  now  to  the  grounds  taken  for  a  certiorari  lol 
issue  on  behalf  of  Samuel  Calhoun;  the  principle  oneoP 
which  is,  that  his  name  was  not  contained  in  the  original^ 
assessment  list,  but  has  since  been  substituted  for  thai  el! 

Hi 
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Iiis  father,  Thomas  Calhoun^  which  alteration  was  made  when  1861. 

the  Commissioners  discovered  that  the  father  had  con-  JTT  T 

£z  Partb 

Tered  the  laud  of  which  he  was  seized  within  the  Lake  dis-  Calhoum. 
trict  to  his  son  Samuel^  the  whole  estate  in  which  is 
Tested  in  Samuel,  This  raises  a  question  then  of 
exemption,  not  apportionment.  If  the  rate  were  to  be 
quashed  for  this  cause,  it  must  either  lead  to  a  new  rate, 
in  which  the  assessment  would  be  properly  laid  on  Samuel 
Calhoun  as  well  as  the  other  proprietors  now  rated,  and 
we  have  no  ground  for  presuming  that  the  apportionment 
would  be  any  wise  different  from  that  now  existing, 
though  much  delay  and  expense  might  be  incurred  in 
arriving  at  the  same  conclusion ;  or  the  land  owned  by 
Samuel  Calhoun  would  escape  from  a  rate  justly  charge- 
able on  it. 

Thomas  Calhoun  has  been  relieved  because  he  has  con- 
veyed the  land  to  his  son.  The  son  must  evidently  take 
the  land  subject  to  the  burden  from  which  the  father  has 
been  discharged.  There  is  no  dispute  about  the  identity 
of  the  land,  or  the  liability  of  the  son  to  have  been  rated 
therefor,  the  quantity  and  quality  of  which  have  been 
ascertained  by  the  Commissioners,  and  the  apportionment 
made  accordingly.  Unless  then,  the  Commissioners  were 
elearly  precluded  by  law  from  making  the  correction  of  a 
manifest  error,  in  order  to  arrive  at  the  just  truth,  it  is 
certainly  no  case  for  this  Court  to  lend  their  aid  to  quash 
the  proceedings  (a).  It  is  impossible  for  the  applicant 
to  pretend  ignorance  of  the  law,  or  not  to  have  been 
aware  that  he  was  affected  by  the  proceedings  of  the  Com- 
missioners. We  have  three  public  acts  on  the  Statute 
book,  in  185G,  1839  and  18G0,  as  to  the  draining  of  the  (rer- 
nianioicn  Lake,  The  operations  carried  on  by  the  Cwmmis- 
siouers  must  necessarily  have  been  manifest  and  notorious. 
If,  as  one  of  the  proprietors  within  the  district,  he  had 
any  complaint  or  objection  to  make,  it  was  open  to  him  to 
avow  himself  as  such,  and  inform  the  Commissioners  that 


(a)  In  Uie  ordinary  asBessments  for  County  rates,  the  assessors  are  autbor- 
l  iied  to  correct  errors  of  this  kind.  Consol.  SUt.  c.  100,  i  108. 
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1863.        had  become  the  owner  in  place  of  his  father,  of  which 
  they  evidently  were  not  aware. 

Ex  Parte      Mr.  Callis  in  his  book  on  Sewers,  before  referred  to, 
Calhoun.  ^^^^  dealing  with  the  respective  liabilities  of  lord  and 
tenant  lessees  for  life  or  years,  and  reversioners,  for  Sew- 
ers rate,  says  at  page  143.      But  now  it  may  be  objected  to 
"  me  ;  Sir,  do  you  think  it  reasonable  or  possible  for  Com- 
nn-^-i  nrrs  of  Sewers  to  take  notice  at  the  first,  of  every 
private  inai:'«<  iii'icritancc,  and  the  several  estates  which 
the  parties  have  Ihrrc in,  when  it  will  scarce  be  possible 
"by  privati^  search  to  tiiid  them  out?    To  this  I  answer, 
'*  that  it  is  not  reasonable  to  tie  the  Commissioners  to  such 
"  (litficult  ami  dbseurr  business  ;  but  it  is  sufficient  for  the 
*' Coniniis>i(»iii'rs  to  ini[)«»>i'  or  lay  the  rate,  tax,  or  cess, 
on  the  Li^rounds,  or  oii  the  visible  possessors  thereof:  and 
if  the  money  so  rntfd  be  demanded  on  the  lessee  for 
•\years  or  for  life,  or  if  the     K)ds  b«  distrained  therefor, 
*^or  tiiey  be  eoujpelleil  to  i):iy  the  same,  tiien  they  may 
come  before  the  Commissiou'ers,  and  shew  forth  their 
'*  lease,  and  make  it  apparent  tliat  J.  S.  hatii  the  revcr- 
*'  sion,  and  as  the  case  is,  to  bo  charged  as  well  as  him- 
*'  self;  and  upon  duo  proof  thereof  made,  the  Cominis- 
**  sioners  upon  hearing  the  parties  on  both  sides  may 
"apportion  the  tax  on  either  of  them,  as  in  justice,  dis- 
"cretion,  and  irue  judgment  is  requisite."    We  cite  this, 
not  as  strictly  applicable  t®  the  present  case,  but  as  shew- 
ing the  difficulty  which  Commissioners  of  Sewers  may 
necessarily  labour  under,  and  the  discretionary  power 
which  in  England  they  have  exercised  in  placing  the  rates 
on  the  right  persons. 

If  the  estate  of  the  son  were  not  coextensive  with  that 
of  the  father,  or  the  rate  had  been  increased  upon  the  son, 
or  the  mistake  first  made  had  deprived  him  of  any  benefit 
which  would  otherwise  have  occurred,  or  the  corrcctioa  of 
it  had  been  otherwise  than  strictly  according  to  right  and 
justice,  there  would  be  some  reason  for  us  to  interfere  • 
but  we  see  no  call  for  the  exercise  of  our  discretion  her© 
for  the  purpose  of  relieving  him.  And  the  granting  a  ce^ 
tmxiri  is  discretionary,  and  not  obligatory. 
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There  were  two  other  specific  objections  made  on  the  1863. 

ilication,  in  addition  to  those  in  the*  first  case :  viz.  ZTTTT 
'  Ex  Parte 

it  the  Commissioners  had  no  power  to  do  any  work  Calhoun. 
hout  the  assent  of  half  tlie  proprietors  of  the  district, 
•  without  advertising  six  days  within  the  district, 
ese  restrictions  which  were  to  be  found  in  Title  X  oi 
lievised  Statutes^  are  not  incorporated  in  the  German- 
•n  Lake  Acts,  and  could  only  be  applicable  in  restrain- 
:  the  exercise  of  powers  deiived  solely  from  the  lievised 
iliite^H, 

Jw  the  whole  then,  we  hiivo  come  to  the  conclusion  that 
:  rules  in  both  cases  shouM  be  disehtirged. 
HrrcriiE,  J.,  said  (a)  that  ho  was  unable  to  come  to  the 
ne  conclusion  as  the  rest  of  the  Court,  on  the  question 
the  right  of  parties  who  were  •interested  in  the  lands  to 
assessed,  discharging  the  duties  of  Commissioners  under 
?  Act.  He  considered  that  the  duties  which  the  Com- 
ssioners  had  to  perform,  were  ot  a  judicial  character 
d  therefore,  they  had  no  authority  to  act,  as  it  was  con- 
uy  to  the  first  principle  in  the  administration  of  justice, 
at  a  man  should  be  a  judge  in  his  own  cause. 

Rules  discharged. 

!a)  The  judgment  delivered  by  Mr.  Justice  Ritchie  hat  been  mislaid,  but 
I  principal  part  of  it  is  reported  in  the  case  of  The  Queen  v.  The  Commit- 
inert  of  Germantovm  LmJu  Districts  1  Han,  p,  857.  —  Reportkr. 
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PICKARD  against  THE  PRESIDENT  &c.,  or  THE 
CENTRAL  BANK,  and  Another. 
{Equity  Appeal). 


dlbted*to*the  ^JIHIS  was  an  appeal  by  the  defendants,  from  the  judg- 

piaiDtiffand    JL    ment  of  the  Master  of  the  Rolls, 
other  peraons 

ioHumber>^  The  following  is  the  judgment  appealed  from,  in  which 
indebu^to  ^  the  facts  of  the  case  are  fully  stated, 
dantsygave  In  this  case,  the  plaintiff  seeks  the  aid  of  the  Court,  to 
n!n?of^or-  enforce  against  the  defendants,  the  President,  Directors, 
"uYgSen'tf^"*^^  Company  of  the  Central  Bank,  the  terms  of  an  agree- 
S/I«an^/  ment  set  forth  in  the  bill,  dated  the  9th  July,  1861,  aris- 
ltwi?giyento'"S  transactions  with  John  Mcintosh  the  other 

secure  Uie  Hpfp!nrlsi.iit 
defendants  in  ^^^lenaant. 

^e*Se^*       The  Statement  of  the  plaintiff  is  briefly  this;— that 

from  if.,  and  Mr.  McIntosh.  who  was  largely  concerned  in  the  lumber 
In  all  sums  .  ® 

which  they  business,  became  indebted  to  the  plaintiff  P*cfcircZ,  to  the 
un§er  a  cer-  amount  of  £840  or  thereabout,  for  logs  and  lumber,  as  well 
mentXeT  ^8  to  divers  other  persons,  amongst  whom  the  C'Cntral 
S^^.^  By^^'^Bank  was  a  very  large  creditor. 

this  agree- 
ment, the 

defendants  undertook  and  agreed  to  pa^  {inter  alia)  by  three  instalments,  all  balances  due 
by  M,  on  logs  and  timber  d(*livered  to  him  since  a  certain  day, —  the  amounts  to  be  tlxtnl  bf 
orders  drawn  bv  him.on  defendantn;  the  deff^nd^nts  to  have  power  to  is<4ue  execution  fortih 
with,  and  sell  all  the  real  and  personal  estate  of  M.,  and  alter  paying  all  expennei*,  to  retain 
the  proc«eds  till  th«?  purpose:4  of  the  agreemt^nt  were  satisfied,  and  it  any  surplus  rcranio'^i. 
to  pay  the  same  to  M.  The  plaintiff  and  J/,  having  ^etlled  the  amount  due  plaintiff  for  luml»r« 
M.  drew  an  order  on  the  defend-int.s  for  th(^  amount,  and  they  paid  the  first  instilment  to  the 
plaintiff,  and  indor^ed  it  im  the  order.  When  the  second  instalment  came  due,  the  defend»Qt< 
refused  to  pay,  because  .Vif  property,  sold  uu  ier  the  judgment,  was  insufficient  to  pay  the 
scTcral  amounts  mentioned  in  the  agreement.  Held,  1.  That  the  plaintiff  having  assented  to, 
and  acted  U|>on  the  agreement  bi^tween  the  defendints  and  .¥.,  thf  relation  of  trustee  ww 
cestxii  que  trust  was  thereby  created.  2.  That  the  defendants  were  absolutely  bound  by 
the  agreement,  to  pay  the  plaintiff  the  amount  stat«»d  in  the  order,  irrespective  of  the  smouBt 
realized  under  the  execution  againxt  Af. ;  and  3.  That  the  plaintiff  had  a  remedy  in  £quityi 
for  a  specific  performance  of  the  }igreem<^nt. 

By  the  Act  incorooratrng  the  Central  Bank,  4  Wm.  IV  c.  44,  §  20,  every  bond,  bank  bill,  or 
other  instrument,  by  which  the  Bank  may  be  liable  for  the  payment  of  money,  shall  decltfj 
in  such  form  as  the  Directors  shall  prescribe,  that  payment  shall  be  made  out  of  the  joint 
funds  of  the  corporation,  (^'tarc,  whether  the  omission  of  such  declaration,  would  render 
ft  contract  roid.  But  Held,  that  after  [mrt  performance  of  the  contract,  and  receiving  pro* 
perty  under  it,  the  Bank  could  not  set  up  this  objection,  in  answer  to  ft  suit  for  speeUts 
pextonxMAce  of  it.  [See  the  next  case.] 
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Crntbal 
Bank. 


That  finding  his  circumstances  embarrassed,  he  proposed  1863. 
taking  an  assignment  in  trust  for  the  benefit, of  his  ere- 
itors,  of  which  the  Bank  was  aware.  That  the  Bank, 
iiTeupon,  in  order  to  get  the  control  and  management  of 
dcInloslCs  property,  in  their  own  hands,  proposed  to  him  to 
ive  them  a  bond  and  warrant  of  attorney  to  confess  judgment 
n  eertiiin  terms  and  conditions,  which,  after  considerable 
lewotiiitions.  and  with  the  consent  of  the  plaintilT  and  other 
)t  his  creditors,  he  at  length  complied  with.  Thereupon, 
\  bond  and  warrant  was  executed  by  Mr.  Mclntosli^  and 
an  iustrument  termed  a  defecmance^  under  seal,  indorsed 
on  the  warrant  of  attorney,  was  executed  by  both  Mr. 
Mcintosh  and  the  Bank ;  by  the  latter,  by  afiixing  thereto 
their  corporate  seal  and  the  signature  of  their  President. 

Judgment  was  immediately  entered  up,  and  executions 
issued  to  the  Sheriffs  of  York^  iSt.  John  and  Sunbury^  and 
levied  in  the  two  former.  The  bond  on  which  the  judg- 
Hieiit  was  entered  up,  was  in  the  penalty  of  £15,000,  with 
a  Condition  to  pay  to  the  Bank  a  like  sum  of  £15,000,  on 
Jeinaud.  The  agreement  indorsed  on  the  warrant  of 
Ut«»rnt-y,  which  forms  the  foundation  of  the  present  suit, 
is  in  the  following  terms  : 


''Memorandum  :  Upon  the  foregoing  warrant  of  attorney, 
udgment  may  be  entered  up,  at  once,  and  execution 
ssucd,  for  the  within  mentioned  sum  of  fifteen  thousand 
K)unds,  and  costs.  The  judgment  entered  up  is  given 
i>r  the  following  purposes.  To  secure  all  sum  and  sums  of 
jouey,  due  or  to  grow  due  to  the  said  Central  Bank  with- 
1  mentioned,  by  reason  of  any  transactions  between  them 
nd  the  said  John  Mcintosh^  up  to  this  date.  Also,  to 
Kcure  the  said  Bank  in  all  such  sum  and  sums  of  money, 
B  they  may  advance  and  pay  out  under  the  agreement 
ereinatter  mentioned.  Wiiich  sum  and  sums  of  money 
he  said  Bank,  in  view  of  the  giving  of  this  judgment, 
lereby  agree  and  undertake  to  pay.  The  agreement  just 
neutioned  is  as  follows:  —  The  said  Bank  are  to  pay 
dessrs.  Gibb)*,  Bright  and  Co.,  Liverpool^  the  balance  due 
liem  by  the  said  John  Mcintosh  as  per  their  account  ren- 

^  dered, 
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dered,  less  the  net  amount  of  the  shipments  made  or  heij^ 
made  by  the  said  John  Mcintosh  to  the  said  Gibbs^  Britfii 
and  Co.  J  the  said  Bank  are  also  to  pay  to  Afessrs.' 
rall  and  Richey  the  sum  of  ^100  currency,  to  Gmgt 
Morrow  the  sum  of  £175  currency,  and  are  also  to 
pay  all  clerks,  servants,  surveyors,  and  employees  of 
the  said  John  Mcintosh,  all  such  sum  and  sums  as 
may  be  due  to  them  by  the  said  John  Mcintosh ^  up  to  this 
date.  The  said  Bank  are  also  to  pay  all  balances  due  on 
logs,  timber,  lumber  and  deals,  delivered  to  the  said  Jolin 
Mcintosh^  from  the  lirst  d;iy  of  May  last,  up  to  this  pre- 
sent date,  such  payments,  as  to  amount,  to  be  made  on  the 
order  of  the  said  John  Mcintosh^  his  executors  and  admin- 
istrators, but  the  aggregate  of  such  advances  uot  to  exceed 
£(),000  currency,  the  payment  of  these  balances  on  logs, 
timber,  lumber  and  xleals,  to  be  made  by  pnyments  at 
one,  three,  and  six  months.  The  said  Bank  are  also  to 
relieve,  and  do  hereby  relieve  and  release,  all  iudorsers 
(except  one,  Ihnry  jY.  West)  of  the  said  John  Mclni(d, 
upon  any  notes  or  obligations  of  the  said  John  Mclnfodi, 
now  held  by  the  said  Bank.  The  Bank  to  have  full  power 
under  this  judgment,  and  any  executions  or  execution  they 
may  issue,  at  once  to  levy,  sell,  and  dispose  of  the  whole 
of  the  personal  and  real  estatii  of  the  said  John  Jlclntosh^ 
and  after  all  expenses  are  paid,  to  retain  the  proceeds, 
till  the  aforegoing  agreement,  and  the  purposes  of  this 
judgment  are  fully  carried  out,  and  satistieJ,  and  if  any 
surplus,  the  same  to  pay  over  to  the  said  John  McIntO'^h* 
Dated  this  9th  day  of  July, 


It  is  alleged,  that  prior  to  the  drawing  of  the  order 
afterwards  mentioned,  the  plaintitT,  and  the  other  creditors 
who  had  delivered  lumber  after  the  1st  May,  18*il,  and 
previous  to  the  date  of  the  agreement,  met,  and  made  * 
reduction  of  their  several  demands,  to  the  amount  of  teu 
per  cent,  so  as  to  bring  the  whole  within  the  £6,000,  and 
then  an  order  was  drawn  by  Mcintosh,  on  the  Bank,  iB 
favor  of  the  plaintiff,  for  the  amount  due  him,  beiog 
$3,030.40,  at  one,  three,  and  six  months,  of  which  the 
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st  instalment,  of  one  third,  was  duly  paid  on  present-  1863. 
>nt,  and  the  payment  endorsed  by  the  cashier,  on  the  — ^— 
ler,  but  on  the  application  for  the  second  instalment,  offmmgt 
yment  was  refused,  and  further  liablity  thereon  denied.  ^^JJ^^ 
The  facts  as  stated  in  the  bill,  are,  with  some  few 
ceptions,  admitted  by  the  Central  Bank,  who  have  put 
their  answer,  under  their  corporate  seal.    But  they 
\o  therein  set  forth,  in  their  defence,  certain  circum- 
inces  attending  the  execution  of  the  contract,  to  which 
shall  presently  advert.    Against  the  defendant  John 
^clntosh,  the  bill  has  been  ordered  to  be  taken  jpro 
nfesso. 

The  objections  urged  by  the  Bank,  on  the  hearing,  to 
e  plaintiff's  right  to  the  relief  he  seeks,  are  founded  Ist 
)on  the  terras  of  the  agreement.  2d.  To  the  right  of  the 
aintiff  to  enforce  the  agreement,  on  several  grounds, 
id  3d.  On  certain  provisions  contained  in  the  Act  of 
icorporation,  which  it  is  said  render  the  agreement  on 
e  part  of  the  Bank,  invalid.  First,  with  regard  to  the 
jreement  itself.  It  is  said,  that  looking  at  the  ivhcde 
struraent,  it  does  not  import  that  the  Bank  are  to  pay 
e  balances  due  for  logs  and  lumber  the  plaintiff  delivered 
ler  the  1st  Matjy  at  all  evants,  but  that  the  true  import 
the  agreement  is,  in  iSst  place,  to  secure  ihe  Bank, 
the  whole  amount  of  the  transactions ;  and  any  pay- 
ents  to  bo  made  to  the  plaintiif,  are  to  be  contingent  on, 
id  in  proportion  to,  the  amount  of  the  proceeds  of  the 
•operty  levied  on,  remaining  in  their  hands,  after  the 
ink's  demands  are  fully  discharged,  and  in  case  this  con- 
uction  cannot  be  maintained,  then  2d.  That  all  are  to 
»me  in  alike,  and  share  rateably ;  in  other  words  that  the 
ink  are  merely  trustees  for  the  equal  distribution  of  the 
'operty  among  the  several  creditors  named  in  the  agree- 
ent,  whether  more  or  less,  and  to  Mr.  Mcintosh,  of  any 
sidue  which  may  remain,  if  such  there  should  be.  I 
ive  had,  on  a  former  occasion,  to  express  my  opinion  of 
e  terms  of  this  instrument,  and  having  again  heard  the 
ibject  fully  discussed,  I  am  unable  to  find  any  ground 
r  either  of  the  constructions  contended  for. 

The 
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  on  the  part  of  the  Bank,  appears  to  me,  free  from  any 

against    ^nibignity,  and  where  the  language  of  an  agreement  is  free 

Central    from  doubt,  it  is  in  vain  to  seek  to  ffive  it  a  different 
Bank.  .       n        ,      .  ,     .  ?.  , 

moannig,  ironi  the  circuinstince  that  it  bmus  a  party  to  do 

more  than  is  consistent  with  the  object  which  he  seeks  to 

secure  for  himself.    Here  it  is  declared  that  the  jadgmeot 

is  given  to  secure  the  Baiik  for  the  transactions  which 

they  have  already  entered  into  with  Mcintosh^  and  also 

all  such  sums  as  they  may  advance  and  pay  out  under  the 

agreement  afterwards  mentioned,  which  sums  the  said 

Bank,  in  view  of  the  giving  of  such  judgment,  hereby  agree 

and  undertake  to  pay.    Among  these,  the  Bank  are  to  pay 

all  balances  due  on  logs,  &c.,  delivered  to  the  said  Joh 

Mcintosh^  from  the  first  day  of  May  last,  such  paymeotfr 

to  be  made  on  the  order  of  the  said  John  Mcintosh,  but 

the  aggregate  of  such  advances  not  t«  exceed  £6,O;0. 

Here,  the  consideration  of  the  promise  is  not  the  greater 

or  le«s  amount  to  l)e  realized  under  the  execution,  but  the 

giving  ot  the  judgmetit  and  thereby  subjecting  the  whole 

of  the  property  of  Mcintosh  of  every  description,  to  the 

control  of  the  defendants,  which  they  are  expressly  autho^ 

ised,  at  once  to  seize,  and  sell  on  execution.    The  ci^ 

cumstance   of    limiting   their   liability   to   the  lumber 

creditors,  in  a  specified  sum,  removes  any  shadow  of 

doubt  that  no  such  further  and  most  important  limitatioo 

as  is  contended  for,  was  implied. 

But  it  is  contended ,  that  supposing  the  true  construction  of 
the  agreement  in  the  terms  in  which  it  is  expressed,  be  eucli 
as  to  bind  the  Bank  unconditionally  to  the  pay aients engaged 
for,  yet  that  their  contract  onght  to  be  set  aside  or  reformed^ 
as  having  been  entered  into  by  mistake,  and  through  nut* 
representation  on  the  part  of  Mcintosh, 

It  is  needless  to  consider  how  far  that  could  be  done  Oft; 
a  hearing  on  hill  and  answer,  between  the  plaintiff  and  tel 
Bank,  Mcintosh  the  other  defendant  having  admitted  tht,: 
truth  of  the  plaintiff's  allegations,  without  having  Jlfc/jittilk^ 
a  pjirty  to  the  enquiry.  At  present,  be  is  not  presumed; 
even  to  be  aware  ot  the  answer  of  the  Bank,  or  that  Ihef 
seek  to  impugn  the  contract.  Btll 
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But  be  this  as  it  may,  I  see  no  grounJ,  on  the  sliewing  1863. 
of  the  Bank  itself,  whose  answer  is  the  only  ovitlence 

,     .  PICKARD 

before  me,  either  to  invalidate  or  alter  the  contract.  It  is  against 
true  that  they  allege  in  the  twenty  second  paragiaph  of  ^g^,^^^ 
their  answer,  that  '*  they  always  nnderstood  and  contem- 
** plated  that  the  payment  of  the  orders  drawn  on  Ihem  hy 
^'Mcintosh  mnst  and  wonid  de-)oiid  on  the  as.^ets  received 
"under  the  jndgnient,  and  that  they  would  not  otlici  wise 
"have  entered  into  the  agreement/'  liul  if  they  have  mis- 
taken the  legal  eflect  of  what  thuy  then  did,  it  is  admitted 
that  that  is  no  ground  for  equitahle  iiiteiiorence,  and 
then  the  only  ground  would  he  the  allcgtMl  misn  [)rcsLMita- 
tious  of  McLitomh^  on  which  they  contracted.  Th  '  repre- 
sentations were  two-f(dd,  lirst  of  his  liaMlities  lo  [larties 
whom  he  wished  to  secure,  secondly  (.f  his  assets.  Of  the 
first  there  is  no  couiplaint,  but  with  regar.i  to  tlu^  assets 
it  is  said  that  they  were  represented  as  .>uiiiei»'i.t  to  pay 
the  Bank's  debt  and  what  the  Bank  became  liable  for  under 
the  agreement,  but  they  have  tur.ied  out  enliri'ly  insuf- 
ficient even  to  pay  the  prior  debts  due  to  the  Hank. 

The  letter  however  of  the  President  of  the  Bank, 
to  the  defendant  Mcintosh  set  forth  in  their  answer, 
shews  that  an  arrangement  of  the  nature  of  that  which 
Was  entered  into  w^as  most  stronglv  nr<;ed  on  Mclnlosh 
by  the  Bank.    Mcintosh^  it  appeared,  had  eontjmplated  a 
general  assignment  of  his  property  to  trustees,  alter  hav« 
ing  stated  his  embarrassments  to  the  Bank,  and  obtiiined 
from  them  a  further  advance.  There  had  been  some  discus- 
Oon  between  the  President  and  himself,  which  is  alluded  to 
in  the  letter,  but  does  not  otherwise  appear.   The  statement 
inthe  fourth  paragraph  of  the  answer  is,  that  Air.  McLUosh 
poposed,  about  the  29th  June,  to  give  a  confession,  to  secure 
>)  the  Bank  and  some  other  persons,  to  whom  he  was  indebted 
I  &r  logs,  whose  names  and  the  amounts  due  were  not  then 
L  Aentioned,  and  that  the  President  and  Cashier  then  informed 
ikini  that  he  must  submit  a  statement  ol  his  affairs,  and 
tfati  be  accord iDgly  sent  a  telegram  to  his  clerk  at  St. 
Mn  to  briog  up  his  books  and  papers,  to  enable  bim  to 
flBftke  such  statement.  It  is  not  stated  that  the  Presideut 
4  accepted 


478 


CASES  IN  HILARY  TERM 


1863.  accepted  the  offer,  but  yet  we  find  that  (without  waiting 
■  to  investiofate  the  real  state  of  affairs,  or  even  till  the 

PiCKARD  ,      .  , 

agminst     statemr  iit  was  8ul)mittcd)  he  gave   iiistructioo9  td  the 
^Bakk^^   Bank  solicitors,  to  prepare  the  papers  for  completing  tin 
confession  of  judfrmcnt.    The  decision  of  the  Bank  to 
accept  the  terms  offered,  would  appear  from  this  to  hare 
been  ev(Mi  then  formed,  and  on  the  strength  of  it,  the 
Bank  make  the  further  atlrance  of  $3,000.  Something 
further  I  say  than  is  stilted  in  the   fourth  paragraph  of 
the  answer,  must  have  taken  place  between  the  President 
and  Mcintosh,    It  is  there  said  that  the  President  dis- 
covered that  Mclntoah^  after  the  advance,  was  secretly 
preparing  a  trust  assignment  in  riohition  of  his  proposal; 
and,  it  is  added  '*  agreement "  (no  agreement  having,  so fiff 
as  appears,  been  then  concluded).    And  on  this  the  Prei- 
ident  wrote  the  letter  of  the  Gth  JaZy,  set  ff^rth  in  the 
answer.    In  that  letter  the  President  says,  "  I  do  nd 
"  know  what  you  mean  by  saying  you  were  compelled  to 
"  act  because  we  refused  to  pay  your  bills  for  logs.  Whea 
*'  did  we  refuse  to  do  anything  you  reasonably  required? 
"  It  is  true,  we  wished  to  know  what  balances  were  due 
"  on  the  logs,  before  entering  into  any  arrangement/ 
From  this  it  appears  that  the  payment  by  the  Bankafi 
balances  for  the  logs,  was  always  contemplated  bv  3/r/tt* 
<os//,  in  any  arrangement  with  the  Bank,  and  :ictually  stip- 
ulated tor  in  the  first  proposition  referred  to,  and  though 
not  formally  agreed  to  at  first,  the  President,  so  far  fnun 
saying  that  it  was  rejected,  or  suggesting  any  qualified 
assent,  or  that  they  understood  the  proposal  as  making 
these  payments  contingent  on  what  the  property  might 
produce,  appears  aggrieved  at  the  assertion  that  the  Bauk^ 
had  refused  to  pay  them.    This  is  of  importance,  as  shewing; 
that  the  clause  of  the  agreement,  which  is  now  ccmsidered! 
to  be  a  ground  for  holding  ♦he  contract  invalid,  the  stipt*; 
lation,  namely,  that  the  lumber  debts  were  to  l>e  paid  aba©*; 
lutely,  was  all  but  assented  to  before  the  statement 
affairs  in  deUiil  was  submitted,  and  Mcintosh  is  indi|^ 
nantly  reproached  for  going  fi*oin  the  terms  of  his  pRK 
posal.    The  President  adds,  ^<  You  say  tho  Bunk  will  M 
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**a8  well  as  they  would  if  you  assigned  to  them.  If  so, 
•*you  should  at  least  consult  us  on  that  point  before  act- 
•*iiig,  and  shew  us  your  reasons  for  thinking  so."  The 
TOttIt  of  this  was  the  agreement  on  which  the  judgment 
"WHS  given.  The  defendants  deny  any  knowledge  of  the 
leduction  of  the  creditors'  claims  by  ten  per  cent.  But  so 
fur  as  the  plaintiif  is  concerned,  we  have  the  fict  that  his 
demand  is  stated  in  round  numbers  by  Molnioshy  in  the 
adiedule,  at  $8,000,  while  the  order  actually  presented 
"vas  only  for  $3,030.40,  and  we  have  also  the  admission, 
tbit  McInlOHh  informed  the  Cashier  that  the  sum  of  £6,000 
ironld  not  be  sufficient  to  pay  the  amounts  due  from  him 
Arlogs,  and  that  the  claims  require  to  be  reduced. 

It  does  not  appear,  except  from  the  result  of  the  execu- 
limis,  in  what  respect  thi^re  was  deception  or  misrepre- 
Mtation  on  the  part  of  Mcintosh ^  after  he  laid  a  state- 
aieiit  of  debts  and  assets  before  the  bank ;  there  is  no  charge 
HmX  any  further  information  was  required  or  withheld,  nor 
Ihit  the  several  portions  of  the  property  specified  were 
sot  correctly  stated :  all  that  we  learn  is  that  executions 
"Were  issued,  and  that  the  assets  proved  insufficient  even 
to  pay  the  first  debt  to  the  Bank,  but  how  far  this  may 
fctve  been  attributable  to  the  property  not  being  there,  or 
to  the  sacrifice  attending  a  large  sale  en  execution,  or  other 
causes,  we  know  not.  So  much  as  regards  the  case 
Itetween  McLUosh  and  the  Bank. 

But  with  regard  to  the  conduct  of  the  plaintifl',  there  is  no 
|ffetence  of  imputation.  For  ail  that  appears,  he  may 
life  been  as  ignorant  of  the  state  of  McLUoslts  attUirs,  as 
liie  Bank  could  l>e.  The  contract  then  was  deliberately 
•Dtered  into,  and,  as  appears  to  me,  is  according  to  the 
ilHnds  of  the  parties.  It  may  have  turned  out  unfor- 
jkmately  for  the  Bank,  though  to  what  precise  extent  we 
re  DO  means  of  knowing  at  present,  and  it  uiuy  be  that 
ttosh  was  quite  right  in  believing  that  the  Bank  would 
re  fiured  as  well  if  an  assignment  had  been  made  in 
as  was  at  one  time  contemplated, 
g  lhk  briogs  me  to  the  next  question  to  be  considered ;  — 
Binig  the  contract  to  stand  as  it  ia,  and  the  construe- 
p  .  .  tioa 
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tion  to  be  that  which  I  have  put  upon  it,  is  it  one 
the  plaintiff  can  enforce?  The  rule  has  been  truly  ^Jk/^* 
by  the  learned  counsel  for  the  defendants,  that  general^ 
speaking,  a  suit  of  this  nature  cannot  be  m^iintained  bjl 
stranger  to  the  contract ;  and  it  is  contended  that  the  coi^ 
tract  was  here  between  Mcintosh  and  the  Bank  alone,  thoQgH 
a  benefit  was  secured  by  it  to  the  plaintiff  and  othflM 
The  authorities  it  is  said,  regarding  the  distinction  in  Equit 
and  at  common  law,  as  to  enforcing  the  rights  of  assignee! 
refer  to  matters  of  trust,  and  if  the  effect  of  the  contract! 
that  the  Bank  are  trustees  for  the  benefit  of  all  concernei 
then,  in  that  character  but  in  no  other,  it  is  admitted  tl 
plaintiff  would  have  a  locufi  standi, 

AVe  are  to  consider  then  whether  the  position  of  tl 
plaintiff  is  that  of  a  mere  stranger  or  how  otherwise. 

The  bill  alleges  that  in  his  embarrassed  circumstance! 
MvJiitosh  proposed  to  the  plaintiff  and  several  of  his  cr« 
itors,  the  making  an  assignment  in  trust  for  his  creditor 
and  that  the  Central  Bank  were  aware  of  his  intentim 
In  answer  to  an  interrogation  on  this  point,  the  Bao 
say  the  assignment  was  never  proposed  to  them,  but  the 
admit  that  they  became  aware  of  it,  and  discovered  that', 
deed  of  assignment  was  actually  in  preparation,  thoujj 
they  are   not  aware   of  the  contents.     They  do  nil 
admit,  however,   that  the  giving  the  judgment  wi 
by  the  assent  or  after  consultirjg  the  plaintiff  or 
other  creditors,  on  the  subject;  on  the  contrary,  th^ 
aver  their  belief,  founded  on  McIntosh*s  informatifii 
that  he  had  not  consulted  or  been  advised  by  any  peiw 
This  statement,  however,  would  be  quite  consistent  ' 
his  having  made  known  to  his  creditors,  whom  he 
endeavouring  to  secure,  all  that  had  passed  between 
Bank  and  himself  on  the  subject,  and  it  would  be 
unlikely  that  he  should  have  concealed  it  from  thenit 
their  debts  were  to  be  provided  for  by  orders  driwn  on 
Bank,  in  their  favor,  and  although  the  defendants 
ate  their  statement  that,  so  far  as  they  are  iufcHrmed  iil 
believe,  the  agreement  was  made  without  any  ooaourrii 
of  the  plaintiff  or  of  any  other  creditor  •(  which  wooU 
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ooclusive  on  that  point  if  it  stood  alono,  as  the  answer  is 
wonly  evidence  in  the  case),  yet  there  are  facts  stated 

the  answer,  which  have  a  material  bearing  on  this  part 
*the  subject.  It  appears  by  the  fourth  paragraph  of  the 
tswer,  that  on  the  remonstrance  of  the  President  with 
ilniosfiy  he  lirought  in  a  statement  of  his  affairs  shewing 
it  only  his  assets,  but  as  has  been  already  said,  the  names 

his  creditors.  This  statement  is  given  in  a  schedule 
arked  B  which  the  defendants  pray  may  be  taken  as  part 

their  answer,  and  in  the  list  is  the  name  of  the  plaintiff, 
.  well  as  those  of  Thomas  Temple  and  Alexander 
'dUer  (who  have  also  instituted  suits,  which  by  agrees 
eot  are  to  depend  on  the  decision  in  this  case),  with  the 
tspective  amounts  supposed  to  be  severally  due  them. 
fe  find  that,  by  another  schedule  marked  A,  the  debt 
16  to  the  Bank  is  stated  at  $31,467,  and  the  answer  states 
lat  after  the  Bank's  receiving  the  statement  of  the  debts 
id  assets,  it  was  agreed  between  the  President  and  the 
id  Jo/ui  Mcintosh^  that  he  should  give  them  a  warrant 
■  attorney  to  confess  judgment,  not  for  the  amount  due 
le  Bank,  which  was  under  £8,000,  but  for  £15,000,  the 
unnamed  in  the  condition  of  the  bond,  evidently  with  a 
ew  of  covering  the  new  liabilities  to  be  contracted,  as 
ell  as  their  own  debt.  Though  the  plaintiff  and  the  other 
editors,  whose  debts  were  secured,  were  not  present  in 
irson,  yet  it  is  obvious  that  Mcintosh  was  acting  in  their 
ihalf  as  well  as  his  own,  and  his  authority  so  to  act  was 
rtually  assumed  and  recognized  by  the  President,  on  the 
iit  of  the  Bank,  and  ratified  by  the  plaintiff;  there  was 

fiu^t  a  virtual  assignment  of  the  plaintiff's  debt  to  the 
ink,  for  otherwise,  upon  what  principle  was  the  debt  to 
eplaintiff  blended  with  their  own,  and  incorporated  in  the 
od  and  subsequent  judgment  to  the  Bank,  and  execution 
Nied  and  levied  ?  The  plaintiff  adopted  and  acted  on  the 
imDgemeot  also,  when  in  conformity  with  the  terms  of 
a  agreement  indorsed  on  the  warrant  of  attorney,  he 
oeived  from  McIntOi<h  the  order  upon  the  Bank,  and  pre- 
ited  it  for  payment,  and  received  at  the  hands  of  the 
|phier,  the  first  instalmeut.    The  plaintiff  having  done 
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thi8,  had  he  proceeded  a«:ain8t  Mcintosh  to  recover  tjj 
original  debt,  might  have  been  equitably  restrained  (T(no 
prosecuting  the  suit,  on  the  ground  that  by  this  arrangw- 
ment,  his  debt  had  become,  with  his  own  assent,  mergedio 
the  judgment  to  the  Central  Bank,  and  that  his  remedy, 
whether  legal  or  equitable,  must  now  depend  on  the  agree- 
ment and  what  had  taken  place  under  it. 

These  considerations  tiike  the  case  out  of  the  rule  which 
prohibits  strangers  to  a  contract  from  suing,  by  making 
the  plaintiff  virtually,  though  not  formally,  a  party  to  the 
agroenjent.  The  case  of  Ilooh  v.  Kinnear  and  Philips 
is  aiialagous  to  this.  There  the  two  defendants  were 
tenants  in  common  of  certain  lands,  the  defendant  Kinnear 
had  tak(Mi  a  lease  from  Sir  John  Philips  of  his  undivided 
moiety,  at  a  certain  rent,  but  the  rent  being  in  arre«r, 
the  d(»fendant  Kinnear  entered  into  an  agreement  with 
Sir  John  Philips,  by  which  he  bound  himself  to  execute 
to  the  plaintiff  such  lease  of  the  premises  as  Sir  J'thn 
Philips  and  the  plaintiff  should  agree  upon,  and  that  all 
the  rent  should  be  paid  to  Sir  John,  until  the  arrears  that 
were  due  to  him  from  Kinnear  should  be  discharged,  but 
the  plaintiff  was  no  party  to  the  articles ;  accordingly  Sir 
John  Philips  agreed  with  the  plaintiff  that  he  should  have 
the  premises  for  £30  a  year,  and  executed  a  lease  of  his 
part,  for  £15  a  year,  but  the  defendant  Kinnear  refusing 
to  execute  any  lease  of  his  part,  the  plaintiff  brought  this 
bill  for  a  speeilic  execution  of  the  agreement. 

Mr.  Wilbraham  objected  for  the  defendant  that  this 
Court  never  decrees  a  specific  execution  of  an  agreement,  : 
but  at  the  instance  of  the  party  with  whom  the  contract  ii  ; 
made,  consequently  that  this  bill  ought  to  have  been  j 
brought  by  Sir  John  Philips,  not  by  the  plaintiff. 

The  Lord  Chancellor  said,  "  I  think  the  plaintiff  is  the 
"  proper  person  to  bring  this  bill,  because  I  must  take  it 
*'  that  Sir  John  Philips  contracted,  tiot  only  on  behalf  of 
"  himself y  but  of  the  plaintiff,  for  the  agreement  is  that  ht^ 

should  join  him  in  making  a  lease  to  the  plaintiff,  and  ft-'! 

is  certain  that  if  one  person  enters  into  an  agreement  wA^. 
(a)  8  Swans  417. 

another. 
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another,  for  the  benefit  of  a  third  person,  such  third  1863. 

person  maj  come  into  a  Court  of  Equity  and  compel  a   

specific  performance,  and  there  are  many  instances  against 

where  stewards  have  made  agreements,  and  yet  the  Central 

^  Bank. 
masters,  for  whose  benefit  they  were  made,  have  come 

into  this  Court,  and  have  obtained  decrees.  Indeed, 
if  Sir  John  Philips  had  made  an  unreasonable  agree- 
ment with  the  plaintiff,  that  wouhl  hare  been  a  proper 
defence,  but  he  has  not,  then»fore  I  must  decree  that 
the  defendant  execute  a  lease  of  his  moiety  to  the  plain- 
tiff, upon  the  like  terms  as  the  lease  executed  by  Sir 
Jo/in  Philips  to  the  plaintiff,  of  his  moiety." 
The  present  case  is  much  stronger  than  that,  from  the 
?o  circumstances  of  the  incorporation  of  the  plaintiff's 
9l>t  by  the  Bank,  in  their  judgment,  and  the  presentment, 
f  the  plaintifl*,  of  the  order  in  his  favor,  and  its  recogni- 
9H  by  the  partial  payment  by  the  Cashier.  1  think, 
lerefore,  that  if  no  other  objection  exists,  the  plaintiff  is 
ititled  to  maintain  his  suit. 

Another  objection  however  remains,  which  impeaches 
e  validity  of  the  agreement  ent.'rcd  into  by  the  Ixiiik,  as 
mtravening  the  law  of  its  incorporation.  By  the  Act 
Assembly  4  William  IV,  c,  44,  §  20,  it  is  enacted, 
at  every  bond,  bank  bill  or  bank  note,  ov  other 
instmnienty  by  the  ttu-ms  or  effect  of  which,  the 
said  Corporation  may  be  charged  or  held  liable  for  the 
payment  of  money,  shall  specially  declare,  in  such  form 
as  the  Board  of  Directors  shall  prescribe,  that  payment 
shall  be  made  out  of  the  joint  funds  of  the  Corporation." 
ie  agreement,  for  which  the  plaintiff'  proceeds,  is  an 
itrument  on  which  the  Corporation  is  sought  to  be  made 
tbie,  and  it  contains  no  such  clause  as  the  Act  provides, 
lis  objection  is  not  raised  on  demurrer  to  the  bill,  or 
ecially  set  up  by  way  of  defence  in  the  answer,  which 
irely  admits  the  execution  of  the  contract  on  the  part  of 
ft  Bank,  in  the  manner  alleged  by  the  plaintiff,  without 
tying  its  validity  on  this  ground.  One  or  other  of  these 
ines  is  the  usual  mode  in  which  objections  of  this  sort 
L  taken,  where  a  plea  is  not  necessary.    Supposing  it 

competent 
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competent  nevertheless  to  the  defendant  to  take  it  at  the  [ 
hearinc^,  a  point  which  it  is  unnecessary  to  consider,  as  the 
plaintiff  has  not  disputed  it,  a  question  of  great  impor- 
tance is  presented,  and  one  which,  so  far  as  I  know,  has 
not  been  decided  in  any  Court  in  this  Province.  If  the 
language  of  the  Act  is  to  be  taken  to  prohibit,  or  render 
null,  all  contracts  or  instruments  whereby  the  Bank  may 
be  made  liable  for  the  payment  of  money,  not  containing  ' 
this  restrictive  clause,  it  must  affect  a  great  many  transac- 
tions of  this  and  similar  institutions. 

The  Acts  of  incorporation  of  the  Bank  of  New  Bm\i^ 
wicky  of  the  Charlutte  Cf)unty  and  other  Banks  contain  the 
the  same  provisions,  and  if  the  objection  be  valid,  it  is  not 
easy  to  see  how  these  institutions  could  be  made  liable  for 
any  bill  of  exchange  drawn  by  them,  though  having  the 
signature   of  their  President  and  Cashier  duly  atfixed 
with  the  authority  of  the  Directors.    It  is  obvious  that 
dealings  with  the  Banks  will  be  seriously  affectrd  if  they 
can  repudiate  the  acts  of  their  officers  on  this  jrrouBd. 
The  cases  collected  in  Aivjell  &  Amef^  on  Corporations 
shew  a  considerable  diversity  of  opinion  with  regard  to 
enactments  regulating  the  mode  of  contracting  hy  Corjior- 
ations.    In  some  cases  they  have  been  construed  as  direc- 
tions merely ;  in  others  as  being  essential  to  the  validity 
of  their  Acts.    In  Uambro  v.  2'he  Official  Manager  oftk 
Hull  and  London  Fire  Insurance  Company^  cited  at  the 
hearing  from  3  //.  <&  iV".  789,  it  was  contended  by  the  counsel 
for  the  plaintiffs  that  a  clause  of  this  nature,  which  the  deed  of 
settlement  required  to  be  inserted  in  the  policies  of  the 
Company,  was  non-essential,  but  that  the  deed  was  in  tfcii 
respect  directory  only.    The  77th  Article  provided  **TW 

there  should  be  inserted  in  every  policy,  a  clause  tbit 
*^  the  capital  and  funds  of  the  Company,  for  the  time  beiif 
«^  undisposed  of,  should  alone  be  answerable  for  tof 

claims  undersuch  policy,  and  negativing  any  uncoDditioiitl 
«*  liability."  The  judgment  delivered  by  Bramwdl  B.  tetfei 
the  question  somewhat  in  doubt.  After  stating  the  7Tft 
Article,  he  says,    There  is  no  such  qualification  in  thk 

policy :  neither  the  Directors,  therefore,  nor  any  one 
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*  had  any  actual  authority  to  enter  into  such  an  engagement  1863. 

*  on  behalf  of  the  Company,  as  these  policies  purported   

'to  create.    According  to  certain  opinions,  this  would  against 

*  decide  the  case.    But  the  plaintiffs  denied  the  validity  ^^gJJJJ^ 

*  or  application  of  these  opinions,  and  contended  if  what 
'  was  done  was  in  conformity  with  the  usual  practice  of 
« such  Companies  or  copartnerships  as  the  defendants,  and 

*  within  the  ordinary  authority  of  such  Directors  and 
'agents  as  had  purported  to  act  here  for  the  defendants, 
*th  it  they  were  bound.  Assuming  the  law  to  be  as  the 
'pill  tills  contend,  wo  think  the  case  fails  upon  the 
'farts."  And  he  then  refers  to  the  fact  that  the  policy 
tas  professedly  that  of  a  different  Company,  and  was 
leadecl  ''Hull  and  London  Marine  Insurance  Company," 
md  not  "  The  Hull  and  London  Firo  Insurance  Company," 

on  that  ground,  the  judiiment  was  for  the  defendants. 
This  case  does  not,  therefore,  decide  the  question  now 
•aised,  and  it  might  be  neccss:iry  to  investigate  the  point 
urther,  were  thi.s  a  case  at  common  law.  But  it  appears 
o  me  unnecessary  in  the  present  case.  It  is  laid 
town  in  Aufjell  cfc  Ames  on  Corporations  (section  219), 
18  a  general  proposition,  If  persons  assuming  to  act 
'as  agents  of  a  Corporation,  but  without  legal  authority, 
'  make  a  contract,  and  the  Corporation  receive  the  benefit 

*  of  it,  and  use  the  property  acquired  under  it,  such  acts 

*  will  ratify  the  contract,  and  render  the  Corporation  liable 

*  thereon."  This  is  a  doctrine  both  of  common  law  and 
iquity.  But  besides  this,  there  are  various  agreements 
rhichare  invalid  in  their  inception,  and  on  which  no  action 
ronld  lie  at  common  law,  which  are  yet  enforced 
a  a  Court  of  Equity,  in  case  of  part  performance, 
lias,  parol  agreements  for  the  sale  of  lands  are  void  by 
he  Statute  of  Frauds,  yet  they  are  enforced  in  Equity,  if 
bere  has  been  a  part  performance.  This  is  not  through 
ny  express  exception  in  the  Statute,  but  on  the  principles 
n  which  the  Court  proceeds;  because  if  the  agreement 
18  been  part  performed,  and  a  benefit  derived  under  it  by 
le  defendant,  it  is  inequitable  he  should  set  up  the  objec- 
in.     <^  The  ground  "says  Lord  Redeadale  in  OHerlihy 
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  cases  of  part  performance,  is  that  sort  of  fraud  which^ 

agaimi       cognizable  in  Equity  only."    This  is  the  rule  in  ^eg^:^ 

Ckntral  to  the  contracts  of  individuals,  and  there  is  no  reason 
Bank. 

which  corporations  should  not  be  subject  to  the 
principles. 

Looking,  therefore,  to  the  state  of  the  case  between  tie 
parties  to  this  arrangement;  considering  that  the  ^mk 
have  taken  the  benefit  which  it  secured  to  them,  viz.  tie 
judgment  and  execution,  and  that  they  have  theuiselres 
acted  upon  the  engagements,  by  the  partial  payment  of 
the  order  drawn  on  them ;  I  think  there  is  both  a  ratifica- 
tion, and  also  a  part  pm-formnnce,  on  which  the  Court 
act ;  and  the  plaintiff  is  entitled  to  a  decree  that  the  defeu- 
dants,  the  President,  Directors  and  Company,  pay  hiw  \ 
the  last  two  instalments  of  the  order  according  to  their 
undertaking.  ' 

The  plaintiff  is  also  entitled  to  costs. 

The  grounds  of  appeal  were  us  f;)liows  :  — 

1.  That  under  the  agreement  contained  in  the  defeazwice 
to  the  warrant  of  attorney,  the  liank  is  entitled  in  the 
first  })lace  to  retain  out  of  the  proceeds  of  the  sale  of  the 
property  under  the  jmlgment,  the  amount  of  the  debt  due 
to  the  Bank  from  Mclnlos/t,  at  the  time  the  judgment  was 
signed. 

2.  That  by  the  terms  of  the  defeazance^  the  Bank  was  a 
trustee  for  the  distribution  of  the  proceeds  of  the  property 
sold  under  the  judgment,  and  as  such,  was  only  accouut- 
ahle  to  the  plaintiff  for  his  rateable  proportion  of  the 
proceeds. 

3.  That  the  agreement  was  entered  into  by  mistake  on 
the  part  of  the  Bank,  and  by  fraud  and  misrepresentation 
on  the  part  of  Mcintosh,  and  ought  therefore  to  be  sel 
aside  or  reformed  ;  and  that  the  plaintiff  claiming  through 
Mcintosh  must  be  subject  to  all  the  equities  existing 
between  him  and  the  Bank. 

4.  That  if  any  binding  contract  was  entered  into  by  the 

r  . 
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^V\«  plaintiff  being  no  party  to  such  contract,  cannot  1868. 

it.   

•  That  if  the  plaintiff  can  enforce  this  contract,  his  against 
i^My  is  by  action  at  law,  and  a  Court  of  Equity  has  no  dniTRAi. 
"Miction. 

6»  That  the  agreement  contained  in  the  de/eazance 
Void  under  the  Act  of  Incorporation  of  the  Bank,  4 
^Uiam  /F,  c.  44,  §  20,  or  if  not  absolutely  roid,  that 
e  joint  stock  of  the  Bank  is  not  bound  by  it,  and  it  can 
\y  operate  as  an  agreement  binding  the  Bank  to  account 
and  distribute  the  proceeds  of  the  property  received 
der  the  judgment. 

7.  That  if  the  agreement  is  void,  it  could  not  be  ratified 
the  Bank. 

>.  That  if  the  agreement  could  be  ratified,  it  should  be 
an  instrument  under  the  corporate  seal,  and  in  the 
ns  of  the  Charter,  and  not  merely  by  the  acts  of  the 
■ors  of  the  Bank. 

he  appeal  was  argued  in  Michadmas  term  last,  by 
?w  on  the  part  of  the  appelants,  and  by  S.  It.  Tho^nson 
the  plaintiff. 

Cin\  adv.  vult, 

tiTcniE,  J.,  now  delivered  the  judgment  of  the  Court, 
s  was  an  appeal  from  the  judgment  of  his  Honor  the 
Jter  of  the  Rolls,  on  the  hearing  on  bill  and  answer; 
eight  grounds  of  appeal  were  stated, 
'he  tenns  of  the  memorandum  on  the  warrant  of  attor- 
,  which  memorandum  is  under  the  corporate  seal  of  the 
ik,  are,  we  think,  too  plain  and  clear  to  admit  of 
doubt  as  to  the  intention  of  the  parties.  The  let- 
and  spirit  of  the  agreement,  and  the  acts  of  the 
k  under  it,  are  all  wholly  opposed  to  the  construction 
tended  for,  —  that  the  Bank  were  only  to  take  the  judg- 
ity  and  after  paying  themselves  out  of  the  proceeds, 
^ant  for,  and  distribute  the  balance  among  the  other 
ies  mentioned  in  the  agreement.  It  authorizes  judg- 
ft  ta  be  immediately  entered  up,  and  execution  issued 
SlSfQOOt  and  cost^,  and*  then  states  that  '<The  judg- 

ment 
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ment  is  given  for  the  following  purposes,  viz.  to  secure 
'*  all  sum  and  suras  of  money  due  or  to  grow  due  to  the 
**  Bank,  by  reason  of  any  transactions  between  them  and 

the  said  Mcintosh  up  to  date ;  also,  to  secure  the  said 
'*  Bank,  in  all  such  sum  and  sums  of  money  as  they  may 
'*  advance  and  pay  out  under  the  agreement  hereinaft^n: 
**  mentioned,  which  sum  and  sums  of  money,  the  said  Bank 

in  view  of  the  giving  of  this  judgment,  hereby  agree  ant^ 
«*  undertake  to  pay."  The  agreement  is  as  follows  ;  "  TU^ 
**  said  Bank  are  to  pay  Messrs  Gibbs^  Bright^  &  Co^ 

Liverpool^  the  balance  due  them  by  the  said  McMofs  ^ 
*'  as  per  their  account  rendered,  less  the  net  amount  of  t-Tj< 

shipments  made,  or  i)eing  made  by  Mcintosh  to  theiu. 
"  The  Bank  are  also  to  pay  to  Messrs.  Myshrall  ciud 
"  Richey  the  sum  of  £100  currenc}*,  to  George  Morrow 
"  the  sum  of  £175  currency,  and  are  also  to  pay  ail  clerAs, 
**  servants,  and  employees  of  the  said  Mcintosh  all  and 
"  such  8um  and  sums  as  may  be  due  to  them  by  the  said 

McHitosh  up  to  this  date.    The  Bank  are  also  to  pay  all 

balances  duo  on  timber,  lumber  and  deals  delivered  to 
*'  the  saiJ  Mcintosh  from  the  first  day  of  May  last  up  to 
**the  present  date,  such  payments,  as  to  amount,  to  be 

made  on  the  order  of  the  said  Mcintosh^  his  executors 

and  administrators,  but  the  aggregate  of  such  advances 

not  to  exceed  £6,000  currency,  the  payment  of  these 
'*  balances  on  logs,  timber,  lumber  and  deals  to  be  made 
*<  by  payments  at  one,  three  and  six  months."  Provibion 
is  then  made  for  relieving  all  Mcintosh's  indorsers, 
except  one,  upon  any  notes  or  obligations  of  McIrUofh 
held  by  the  Bank.  **  Full  power"  is  then  given  the  Bank 
to  at  once  levy,  sell  and  dispose  of  the  whole  of  the 
*<real  and  personal  estate  of  Mcintosh^  and  after  all  ex- 
**  peuses  are  paid,  to  retain  the  proceeds  till  the  aforegoing 
*«  agreement,  and  the  purposes  of  the  judgment  are  fulif 
*<  carried  out  and  satisfied;  and  if  any  surplus,  the  same 

to  pay  over  to  Mcintosh,*' 

The  consideration  on  which  the  judgment  was  ginUf 
ftnd  the  conditions  on  which  it  was  accepted,  could  hardly 
be  more  clearly  expressed.  In  simple  language,  the  Banki 
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consideration  of  the  iriviuii  of  this  judgment,  agree, 
ihsolutely  without  condition  or  qualification,  to  make  the 
)ayments  to  the  parties  named,  and  in  the  manner  speci- 
and  for  the  dcl)t  due  to  the  Bank  by  Mcintosh^ 
iid  for  the  sums  they  so  undertake  to  pay,  they  accept 
le  security  of  the  judy;"ment.  Having  thus  bound  them- 
»lves,  they  act  on  the  agrecrnent,  —  cause  judgment  to  be 
itered  up,  and  executions  issued  and  levied.  The  agree- 
lent  is  communicated  to,  and  ac(pii<'sccd  in  by  the  parties 
ir  whose  benefit  it  was  made,  and  so  far  as  Myshrall  & 
liche//  and  Morrota  are  concc^rned,  is  fulfilled  by  })aymeut 
f  the  amounts  stipulated.  The  parties  to  whom  balances 
re  due  for  logs,  of  whom  the  plaintilf  is  one,  not  only 
equiesce  in  it,  but  also  act  on  it,  first,  by  reducing  their 
espective  claims  so  as  to  bring  the  whole  within  the  sum 
f  £H,0()0  limited  in  the  agreement;  and  secondly,  by 
eceiving  from  Mclntr^sh  orders  on  tlie  Bank  as  required 
•y  the  agreement,  [)ayable  at  the  times  therein  stipulated  : 
luTeby  materially  altering  their  position  with  Mcintosh, 
nd  his  liability  to  them.  All  this  is  communicated  to  the 
lank,  and  they  adopt  the  act  of  Mcintosh  in  drawing  the 
rders,  and  recognize  the  rights  of  the  plaintifl*,  and  their 
iahility  to  him  under  the  agreement,  by  paying  the  first 
nstalment  of  the  order  on  the  day  it  fell  due.  Now,  what, 
a  Equity,  does  this  amount  to,  but  that  by  the  agreement, 
.  trust  wjis  created  for  the  benefit  of  certain  third  parties, 
?hich  they  alBrm,  and  which  aflSrmance  the  Bank  recog- 
uze  and  act  on,  by  partially  executing  the  trust.  Can  it 
>e  doubted  that  the  relation  of  trustee  and  cestui  que  trust 
«^H8  thereby  fully  est  iblished,  nothing  remaining  to  be  done 
^>  fix  the  trust  ?  Then  it  fol  lows  as  a  necessary  consequence 
hat  its  full  execution  may  be  enforced  in  this  Court,  by- 
he  cestui  qui  trust  in  his  own  favor.  The  case  might  have 
^eii  different  had  the  Bank,  by  writing  on  the  order 
accepted  it,  because  then  there  would  have  been  a  distinct 
^al  liability  established  with  a  clear  legal  remedy.  But 
tie  Bank  8ay  that  at  the  time  of  paying  the  first  instal- 
Q«Dt,  they  refused  to  accept  the  order,  for  the  remaining 
Malments,  and  so  left  the  plaintiff  no  remedj  except  in 
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this  Court,  where  all  matters  between  trustees  and  cestu 
que  trust  are  properly  coguizable.  And  how  can  theyno^ 
set  uf)  an  inconsistent  equity  arising  out  of  any  real  or 
supposed  misrepresentation,  with  which  the  plaintiff  was 
in  no  way  connected  ?    In  tho  note  to  Lester  v.  Foxa'o/i 
(a)  it  is  said,     A  party  who  hiis  permitted  another  to. 

perform  acts  on  the  f;iith  of  an  agreement,  shall  not 

insist  that  the  agreement  is  bud,  and  that  he  is  entitled 
'*  to  treat  those  acts  as  if  it  had  never  existed.    That  is 

the  principle  :  but  the  acts  must  be  reforrible  to  thecon- 
"  tract:"  citing  Morphett  v.  Jories  (6);  Attorney- General 
V.  /)ay  (c) ;  Walker  v.  Witlker  (d) ;  BuckmOfSter  v.  Ear- 
rep  (e) ;  Whitehead  v.  Brockhurst  (/) ;  Hawkins  v. 
Hohnes  (g) ;  Wills  v.  Siradling  (Ji) ;  MeyneU  r.  Surim 
(i) ;  and  there  can  be  no  doubt  that  Courts  of  Equity  have 
allowed  acts  unequivocally  referrible  to  the  agreement, 
and  amounting  to  part  performance,  to  exclude  the  oper- 
ation of  the  Statute  of  Frauds  ;  and  the  ground  on  which 
this  is  allowed,  is  fraud. 

In  this  case,  we  are  at  a  loss  to  see  the  slightest  Equity 
in  favor  of  the  defendants  :  the  arrangement  was  uot 
pressed  on  them  by  Mcintosh^  or  any  of  the  parties  , 
interested,  but  it  was  eagerly  sought  for  by  the  Bank,  - 
with  the  avowed  intention  of  preventing  Mcintosh  from 
making  an  assignment  of  his  property  for  the  benefit  of 
his  creditors,  not  only  contemplated  by  him,  but  in  the 
course  of  actual  preparation.  If  the  Bank  has  not  made 
as  good  a  bargain  as  they  anticipated,  they  certiunly  can- 
not blame  the  plaintiif  or  those  standing  in  bis  position; 
and  weak  indeed  would  be  the  power  of  the  law,  if  they 
could*  escape  from  the  effects  of  a  solemn  agreement  thus 
entered  into,  and  so  deprive  innocent  persons  of  a  just 
claim  under  an  agreement,  to  which  it  may  fairly  be  said 
they  (the  Bank)  induced  them  to  become  parties  and 
dealt  with  them  as  such ;  and  who  to  meet  their  views, 
abandoned  a  portion  of  their  claim,  and  changed  theu-posi- 
ticm  in  relation  to  the  debtor. 


(a)  1  1^^.  A  Tud.  L. 
id)  2  Atk,  100. 
{gj  1  F.  Wm$.  770. 


0.631 


(5)  1  Swans.  181. 

(6)  7  Ves.  m. 
{h)  8  Ves.  378. 
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Bat  it  was  contended  under  the  serenth  ground  of  appeal 
bat  this  transaction  was  not  in  the  ordinary  course  of  bank- 
ng  business,  and  therefore  could  not  be  entered  into  by 
he  Bank,  but  if  it  could,  it  couhl  not  be  enforced  out  of 
he  joint  funds  of  the  Bank,  as  it  was  not  specially  declared 
hat  the  payment  should  be  made  out  of  the  joint  funds  of 
h  Corporation.  No  defence  of  this  kind  is  set  up  by  the 
newer;  but  if  it  had  been,  we  think  it  ought  not  to  pre- 
ail.  The  peculiar  business  of  the  Bank  is  to  make  advances 
f  money,  with  a  view  to  a  profitable  return,  and  we  can- 
lot  see  any  reason  why  such  an  advance  may  not  be  as 
sgitimately  made  by  the  Bank,  to  secure  repayment  of  a 
urge  investment  already  made,  as  to  secure  the  return 
)f  a  present  investment  with  ordinary  rate  of  interest, 
rhe  right  in  either  case  is  not  dependent  on  the  unsuccessful 
•esult  of  the  transaction.  Securing  the  debts  of  the  Bank 
8  certainly  an  ordinary  and  most  important  duty  of  a 
lianking  establishment.  This  agreement  was  clearly  entered 
into  with  that  view,  and  was  what,  in  substance,  the  agree- 
ment sought  to  accomplish.  To  hold  that  a  Bank  could  not 
enter  into  such  an  agreement,  and  so  obtain  security  for 
a  doubtful  or  perhaps  otherwise  desperate  debt,  would  be 
to  hamper  them  in  a  manner  wholly  inconsistent  with  the 
purj)08es  for  which  the  corporation  was  created,  and  with 
the  well  known  every  day  operations  of  business.  Had 
proper  enquiries  been  made,  and  the  amount  of  property 
to  be  covered  by  the  judgment  accurately  ascertained,  and 
hiid  the  same  turned  out  sufK(?ient  to  meet  rJl  the  claims 
•pecilied,  who  can  doubt  that  the  agreement  would  have 
l>een  highly  l)eneficial  to  the  Bank?  On  the  other  hand, 
5f  it  was  hastily  adopted,  on  loose  information,  and  the 
property  wholly  inadequate,  it  may  have  been  an  operation 
ijflprudent  in  the  extreme,  as  much  so  as  allowing  MchUosh 
to  get  so  deeply  into  their  del)t  withont,  apparently,  any 
efficient  security,  very  probably  was ;  but  how  can  that 
*nake  either  the  one  transaction  or  the  other  illegal,  or  open 
to  be  repudiated  by  the  Bank?  There  can  be  no  doubt 
ttat  a  corporation  is  fully  capable  of  binding  itselftby  any 
Qontnet,  except  where  the  statute  by  which  it  is  created 
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or  regulated,  expressly,  or  by  necessary  implication,  prrr* 
hibits  such  contract  between  the  parties.  tScoUi^h  '~Z. 
Eastern  Railway  Company  v.  Steward  (a).  As  to  tr^ 
objection  that  the  agreement  does  not  siiecify  that  tlie 
payment  shall  be  made  out  of  the  joint  funds  :  the  worrf? 
of  the  Act,  4  Whi.,  IV,  c.  44,  §  20,  are  that  the  instrumeflt 
"  shall  specially  declare,  in  such  form  as  the  Board  of  Direo-  . 

tors  shall  prescribe,  th;  t  the  payment  shall  be  madeoutof 
'*  the  joint  funds  of  the  Corporation  and  it  does  not  appear 
that  the  Directors  ever  did  so  prescribe  any  form  ;  butoo 
the  contrary,  it  must  be  presumed  they  did  not.  But  after 
obtaining  property  under  it,  we  think  it  (]uite  too  late  for 
them  now,  in  a  Court  of  Equity,  to  set  up  such  a  defence, 
in  answer  to  a  bill  calling  upon  them  to  fulfil  a  partially 
executed  agreement,  upon  the  promise  to  perform  which, 
they  obtained  the  judgment  and  proceeds  thereof. 

It  was  also  urged  that  a  ratification,  so  far  as  the 
plaintiff  was  concerned,  under  the  seal  of  the  Bank,  was 
necessary,  but  the  liability  of  the  Bank  rests  on  an  agree- 
ment under  the  corporate  seal  —  this  binds  them.  The 
acquiescence  and  acts  of  the  plaintiff,  and,  if  necessary, 
the  acts  of  the  Bank,  which  by  the  Revised  Statutes^  page 
304,  shall  be  valid  though  not  authenticated  by  their  seal, 
establishes  the  agreement  between  the  plaintiff  aud  the 
Bank,  and  it  is  diflScult  to  understand  to  what  the  seal 
could  be  attached  that  would  more  effectually  sanction  the 
equitable  claim  now  sought  to  be  enforced. 


Appeal  dismissed  with  costs. 


(a)  3  Macq.  II.  L,  Cas,  382. 
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rEHS  wasi  an  action  agninst  the  ilefenilants  as  ^".["^^^^^ 
or  an  inland  bill  of  excliaiii'i-,  drawn  upon  tlii*iii  by  Company  has 
;  .         *  autlioritv  to 

^ohn  Mcintosh  in  favor  of  the  plaintilis,  for  $2,22.>,  iiayahie  atcppt  bills 

1  three  equal  instalments,  at  one,  three,  and  six  months,  L^li'^Hfary 

The  first  count  of  the  declaration  was  in  the  <)nliiiiiry  {"iljii^i^Ji^fn^of 

ytm  upon  a  hill  of  exchange,  averring  acttcptun  i'  ImUuch 

onpaymeut.    The  second  count  set  out  the  special  ^jj^^^der^ 

umstances  under  which  the  draft  was  given,  —  it  i),Miig  a ti^e^ corporate 

»art  of  the  arrangement  entered  into  between  the  dt  fen- A  biiiof  ex- 

c'liiiiij^e  was 

lants  and  Mcintosh  in  July^  l^SGl,  when  he  g  ive  them  the  «ii*iiwn  upon  a 

K>nd  and  warrant  of  attorney  to  confess  judgni.'nt.  the  hiTi!ree*equilS 

a(*.t8  of  which  are  fully  set  out  in  the  case  o{  Pickanl  v.  vJr^entheiSrst 

The  Central  Bank,  ante  p.  All.  bicumTdu'e, 

At  the  trial  before  Parker,  J.,  at  the  York  Sittinirs  p^i^n^d'^itat 

January,  18(>2,  the  plaintiff's  gave  ni  evidence  the 

ind  warrant  of  attorney  from  Mcintosh,  with  the  defeazance  tue  first  innui- 

thereon,  and  an  exemplification  of  the  judgment  .signed  turm  d  the 

thereon  by  the  Bank  on  the  lOth  July,  18()l,  for  ^l.^.OO.")  hoid.n-,^with 

They  also  proved  that  Mclntonh  was  indebted  ttM,M<!^i?ie^m^^^ 

them  for  luml)er,  and  gave  them  the  draft  in  q"osti(>!i  JS^'j^^ 

Under  the  arrangement  with  the  Bunk  ;  and  evidence  was  T'^^'.AV*."/*^' 

given  of  the  declarations  of  the  President  of  the  Bank  to""  acoepiance 

Utv  the  re- 
One  of  the  plaintiffs,  before  they  got  the  draft,  that  it  »»»iiuinjc  in- 

^ould  l>e  all  right,  and  would  b^  paid.    When  the  first "^^TiuT 20th 

iiwtalraent  came  due,  the  plaintiffs  enchised  the  draft  t«i  the  Ac^4"rm.^<^ 

Cashier  of  the  Bank  for  payment,  and  it  was  returned  tVix^heT^ST 

to  them  on  the  1 2th  August,  in  a  letter  from  the  Cisliier, 

Wth  the  following  indorsement  in  his  handvvi  itinir  :     Paiif  ^-i-ir^^*  that 
.  ^  *  every  boad, 

•on  the  within,  $741. Gl),     12th  Auuust,  1^66."  The^*i"»kbiii,or 

other  iotttru- 
lueut  by  which 
(he  corpora- 

fcdd  liable  for  the  payment  of  monev,  KhuU  docl.-irc  in  such  form  as  the  Directors  sUalf  pre- 
■jme,  tfaat  Dayment  should  be  made  out  of  the  joint  tund^  of  the  <;urporaUou.  is  directorr 
anil  Its  non-observance  does  not  render  such  in^itrument  void. 

whether  this  section  applies  to  any  instruments  except  those  \X»  l&as^ 
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Bertoiy       follows : 

agaimt  **  Central  Bank  of  New  Brnwttoick, 

<^™^  *M 2th  August,  mi 

Messrs.  Berton  Brothers^ 

**I  enclose  draft  on  Mr.  Oilbert,  $741.66,  amount  of 

John  Mclntonh's  draft  due  to  day.  I  also  return  the 
**  draft  with  the  amount  of  the  payment  indorsed. 

''S.  W.  BABBITT.  Cashier." 

When  the  next  instalment  came  due  m  October^  the  plain- 
tiffs presented  the  draft  for  pa\  ment,  and  were  informed 
that  the  Bank  had  n(»  fimds :  and  it  was  not  paid. 

The  Icnrned  Judfre  directed  a  verdict  for  the  plaintiffs, 
subject  to  a  motion  tor  a  nonsuit  on  the  several  groundi 
stated  below. 

Allen,  in  Illlarij  torm  last,  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit  (»n  the  following 
.        grounds : 

1.  That  the  defendants  had  no  authority  to  ac<;cpt  bills 
of  exchange. 

2.  If  they  had  power  to  accept,  they  had  not  done  so  in 
this  case,  because  they  could  only  contract  under  their 
common  seal ;  and  also,  because  they  could  only  he  lisUe 
on  contracts  made  in  conformity  with  their  Act  of  inco^ 
poration,  4  Wm,  4.  c,  44,  §  20. 

3.  That  if  the  Cashier  of  the  Bank  had  power  to  accept 
bills,  the  indorsement  made  by  him  on  the  draft  was  not 
an  acceptance. 

4.  That  there  was  no  privity  of  contract  lietween  the 
parties,  to  entitle  the  plaintiffs  to  recover  on  the  speciil 
count.  And  for  a  new  trial,  cm  the  ground  that  the  dedsr 
rations  of  the  President  and  Cashier  of  the  Bank  were  im* 
properly  received  in  evidence. 

J.  A.  Street^  Q.  C,  shewed  cause  in  Mtchadmaa  term 
last.    There  is  nothing  to  prevent  a  lianking  corporatioa  | 
from  accepting  bills  of  exchange  ;  it  is  one  of  the  objects  of 
their  incorporation.    No  express  authority  is  necessary  ti  | 
confer  such  a  right ;  it  is  one  of  the  implied  purposes  of 
their  charter.    AngeU  &  Am.  Corp.  §  271 ;  Brougkian^* 

ManekedBT 
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fancfiester  Watenvorks  Co.  (a) ;  Murray  v.  Eaat  India  1868, 
0.  (b);  MoU  V.  Hicks  (c).    The  acceptance  of  the  draft,  gm^^^ 
)ing  in  the  regular  course  of  business,  did  not  require  to  against 
\  under  seal.    Church  v.  Ihe  Imperial  Gas  Co.  {d).  ^^j^^ 
de  acts  of  a  Corporation  are  valid,  though  not  authenti- 
ted  by  their  seal.     1  ReviKcd  Statutes^  c,  119,  §  5. 
?ARKEK,  J.    The  acceptance  was  giren  in  pursuance  of  a 
»otract  which  was  under  the  seal  of  the  Bank.]  There 
nothing  in  the  20th  section  of  the  Act  of  incorporation 
relieve  the  defendants  from  liability.     There  are  no 
^gative  words  :  it  is  only  directory,  and  f*)r  the  benefit  of 
e  Bank ;  and  they  cannot  take  advantage  of  their  own 
niasions,  if  they  have  neglected  to  do  what  the  Act 
rected.    Angell  di  Am.  Corp.  §  254;  Bank  of  the  Nor- 
em  Liberties  v.  Cretison  (e).    The  case  of  lIand)ro  v. 

&  London  Insurance  Co.  (/'),  does  not  support  the 
^feudants'  contention  on  this  point. 
Assuming  that  the  Bank  had  power  to  accept  the  draft, 
en  there  was  a  sufllcient  acceptance.  Any  words  clearly 
dicating  the  intention  to  accept,  are  sufficient.  Story  on 
iUs^  §  242.  A  direction  to  a  third  person  to  pay  the  bill, 
dounts  to  acceptance.  Dufaur  y.  Oxenden.  (y).  Any 
jrds  not  putting  a  direct  negative  upon  the  request  to  pay, 
epritna  faciei  a  complete  acceptance.  W  hat  better  accept- 
ce  could  there  be,  than  the  payment  of  the  first  iiistal- 
BDt  of  the  draft?  The  Cashier  must  be  presumed  to 
▼e  authority  to  accept  drafts  drawn  on  the  Bank  in  the 
arse  of  their  business.  Anyell&Am.  Corp.  §§  292,  297, 
0.  [RrrcHiE,  J.  The  Act  of  Assembly  declaring  that 
»oontract  of  the  agent  of  a  Corporation,  within  the  scope 
his  authority,  shall  be  binding,  is  a  stronger  authority 
IQ  that.]  The  objection  that  there  is  no  privity  of  con- 
\Gij  appears  on  the  face  of  the  declaration,  and  therefore 
I  defendants  should  have  demurred.  [Parker,  J.  They 
f  you  did  not  prove  the  contract  you  alleged.]  The 
darations  of  the  President  and  Cashier  were  properly 
milted.  The  Bank  carries  on  business  through  its  officers, 

(•)1SS.^R.80S.     {f)^H.9sN.'m.  M.^Sob.  90. 
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jiixl  *'}in  only  sjX'Jik  l>v  t'loin,  .mfl  tli<'ir  ^loclarations  with 
ten  lice  to  in;itt«Ts  within  the  sc«»|»o  of  tht'ir  ;mth(>rity^ 
st  iiHl  nil  the  sMine   t'ooiiiii*  .-is  lh'»se  nf  tlie  ;i<;ont  of  an 
in«livi<lu;il.    Anitll  &  Am.  §  aoj). 

AUea^  cmfnt.  Tin*  Umk  U:i<  uo  pnwrr  to  jircept  Irills 
of  fXfiirmirt^  tor  the  pnrp-.sc*  of  |);iyir.<;  the  del)ts  (if  third 
p(»i\so«»s  .-111(1  to  i«Mi(l  iiscT'ilit  ill  th:it  way  ;  niid  uo  net  (if 
the  Din'ftors  icnUiiiir  to  r'l'  it<»  ui  ol)'i.r  itio'-i  to  t!iMl  cffMt, 
wiM'Im*  uper.i! ivc.  Anjell  ti*  Am  (J  rp.  §  21>9.  The 
authority  !riv<n  by  the  <  hart<  r.  ''to  d«»al  in  hills  of 
*  exrhinir  niein.s  !o  hnv  m«I  sell  tor  the  piirposeii  of 
<rain.  AaueV  &  Am,  C  >rj).  §2i>4.  \Vh«*n*  thc»  art  issiich 
as  tlu^  C'orpora»i<ni  hy  its  verv  ronstitiiticni  is  appointed  to 
do,  or  such  as  is  nci-essanly  inridcnt  to  its  hiisiness,  there 
the  authority  is  inipllc  I  :  hut  not  otherwise.  Difjgkv. 
Lo  id  iiL  and  lUarktrall  liallu aij  O >.  (/')»*  A tell  d  Am. 
Corp,  §  2^^*).  It  WMs  ni»t  neces'^arv,  a^^  a  means  to  enjiMc 
tiie  Bank  to  attain  the  ohji'et  for  which  it  was  ercjiti'd, 
that  it  shou  d  e-  ter  intt»  eontraet**  «»f  this  kind.  That  W 
the  test  to  try  what  ki»'d  of  cc»iit»'aets  a  Bank  can  nmk<*. 
The  powers  of  a  Corporation  to  etintraet,  arc*  liiiiitecl  and 
detiiied  by  their  eiiarler.  and  tlH'y  <aniiot  «ro  heycaid  it. 
They  are  onlv  hound  hy  eoiitrarts  mi  le  within  the  si^ojw 
of  th  ir  authority.  B  v.  Nic!ioll<  (J>  i ;  Srntth  v.  //«! 
GlasH  G'K  (c);  Ilfmhro  v.  //////  <fc  London  jn^timnce  Co* 
(cZ).  Persons  «leaiinir  with  them  know  that  tiiey  areaii- 
iiig  und(M*  the  sainti  n  <if  an  Act  of  iiieorporatitin.  and 
therefore  t'ley  are  hound  to  take  notUM*  of  the  cxti'iit  i«f 
their  powers.  Afwtud  v.  Ma  niin<f>i  (f) ;  Alexander  ^. 
Mc/itinzie  (  f),  Tht?  e  niraet  in  this  ease  is  void,  lM*crtii"<» 
it  is  not  m  ide  aeeordin<r  lo  thi».  <lin  ciions  of  the  20th 
tion  of  the  Aet  of  ineorporation.  It  is  no  uiiswi-r  tu  thii»t 
to  say  that  the  Bank  eann(»t  take  ad  /nntai^e  of  ihi'if 
own  neglect:  the  smuic  ausw<T  ini^rht  have  been  made  i* 
the  case  of  IlamW  )  v.  //////  & .  Lond  'ti  Insurance 
Where  an  aet  creates  an  authority,  iivS  provision))  nit 
imperative,  and  not  merely  directory.    If  tlie  Cashierrf 


(a)  5^a;cA.  45*1. 
id)  9H.6!N.1t». 


(b)  fl  ».  Lordn,  C,  419. 


ie^  11  C 

(/)  6  c.  A  m 


In  the  Twentv-Sixtu  Yeau  of  VICTORIA. 


497 


Bank  had  aiithorily  to  accept  tii(»  drilt,  his  indnrso- 
it  thii  payiiu'iit  i>f  the  lirst  iiist.ihiu  nt,  is  no  evith-Mco 
i  tention  t<»  ai  *  .  \it  i'  iv  the  halaiico.  As  rc'L'*ards  the 
CM-  two  InstahncntN,  thvw  is  no  art  of  the  defend  nt 
)untin<r  to  an  acceptancM'.  Tin'  do.-lafalions  of  the  Pr<'si- 
t  and  Cashier  shonhl  not  have  Ikm  ii  reeeived.  Tlie  H.nik 
oidy  lie  l>(>und  hy  its  eoiilrai  ts  un<ierseal,  or  l»\  roso.ii- 
13  and  ord^M's  ent'.M\'d  in  lis  ininnfes. 

Cfir.  adv  viiH. 

*AKKi:i:,  M .  U. ,  now  driiverc*!  liie  *nidirnn*nt  nf  the  Coni  t. 
3  rule  ill  tijis  case  was  oht  iin  -  l  Oii  several  iii'onnus. 
..  Th  ?  nH>>t  iinj)i>rtaiit  in  a  [)iii).i»^  |)t)iiii  ol  view,  is  tli  it 

defendants,  the  l*r.M  h'nl  i)*iccl  )rs  and  C 'ni[)anv  (»f 

Central  iiiok.  oonli.1  not  a^^-erpt  a  hiil. 
I,  It  is  eontendeil  ihat  d  tliry  havi^  lh'»  power  to  ai'c«-pt 
Id,  they  iiave  not  (h>;ie  ^o  in  the  presvM.t  i:i>t  lui c,  !»e'Mnse 
ly  could  only  eontraet  nath^r  tlie  (•<»!  porale  sral,  :ind  Un-re- 
c  the  aet  of  the  Cashu-r  would  \n\  inopri'alivi'  as  an 
;e|)lanee  :  and  for  the  turtii  rreisoa.  lh.it  tUc  (  oi  poralion 
uld  oiiiy  h.j  liiI)U*  on  eo;.tia«*ts  m  ide  i.i  eoiit'onnity  wilii 
5  2l)lh  t>eetion  (d*  the  Ael  ol  ine  'i  poratiou,  4  \\  iUiam 

c.  4;. 

i.  I>eca':^e  —  supposi  iir  ill  *  Cashier  Inul  the  powrr  to 

'ept  in  tiie  ordinary  w.iy  —  the  ti-nns  of  liie  iialor^^enient 

led  on,  are  not  in  point  (d'  fa<'t  an  aeeeptaih-e. 

I.  That  on  the  s[)eei  d  eounts  there  is  no  privily  of 

itraet. 

').  "^I'hat  the  evidence  of  the  conversations  with,  and 
ilaratious  of,  the  olnv-eis  of  liu?  iiai  k.  were  inathius.dUle. 
kVitli  rejLrard  to  the  fu'st  point,  —  tlie  et)nii) 'tenet?  of  the 
jk  to  a(-e,  pt  hills,  —  tht-i  e  e.ni,  W(?  a[)prrheiid,      no  (jui's- 

I  that  the  very  nature  of  a  iimkl  iL;;  Corp or.uion  i  npnes 
t  the  instituiioii  s!iad  h.ivi^  po^ver  to  th>  all  the  n.ute-i- 
Y  an<l  cu>5toniary  acts  that  ptn  tain  to  the  transaeli  >n  of 
ordinary  business,  and  are  inei<h'nt  thereto,  for  the 
!Ctual  carry  inir  out  tlie  purj>os<'S  of  its  erealioo.  It  is 
i  down  in  Amidl  (fc  Aiae<  on  Corporations,  c.  8,  §  12, 

II  deciding  whether  a  Cori)oralion       make  a  particular 

*'  contract 


1863. 
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1863.  **  contract,  we  are  to  consider,  in  the  first  place,  wheth«" 
■  **  its  charter,  or  some  statute  binding  upon  it,  forbids  or 

o^iN^r      permits  it  to  make  such  a  contract ;  and  if  the  chartersnd 
Ckmtral      valid  statutory  \ay^  are  silent  «ipon  the  subject,  :n  the 
second  place,  whether  a  power  to  make  such  a  coatnet 
^'may  not  be  implied  on  the  part  of  the  Corporation,  tf 
'^directly  or  incidentally  necessary  to  enable  it  to  fulfil 
**  the  purpose  of  its  Existence."  In  general  la 

express  authority  is  not  indi^pensable  to  confer  upont 
*^  Corporation  a  right  to  l)<)rrow  money,  to  deal  on  credit, 
**  or  become  drawer,  indorser  or  acceptor  of  a  bill  of 
exchange,  or  te  become  a  party  to  any  other  negotiable 
paper.    It  is  sufficient  if  it  be  implied  as  the  usual  tod 
proper  means  to  accomplish  the  purposes  of  the  Charter.' 
Braughton  v.  The  MandieHter  Water  Worhi  Co.  (tfj 
was  an  action  against  the  G>mpHny  as  acceptors  of  a 
bill  of  exchange,  and  it  was  decided  the  defendants  weit 
not  liable  because  they  were  not  a  Company  for  tradiog 
purposes,  and  the  acceptance  conflicted  with  the  p«isitiTe 
prohibition  of  the  statutes  for  securing  the  monoply  of  the 
Bank  of  England.    But  it  was  admitted  by  the  oouneel 
for  the  defendants,  that  there  were  Corporations  with  poweie 
to  be  parties  to  bills  of  exchange,  and  these  CorporaliM 
may  no  doubt  accept  bills  by  au  agent,  and  that  they  OM^ 
no  doubt  be  sued  in  assumpsit  as  acceptors  of  these  billeof 
exchange :  and  Be^  J.  says :     When  a  Company  like  the 
Bank  of  England^  or  the  East  India  Oo.y  are  inoorpo* 
rated  for  the  purposes  of  trade,  it  seems  to  result  froB 
*Hhe  Tory  being  so  incorporated,  that  they  should  have  the 
power  to  accept  bills,  or  issue  promissory  notee.' 
Edie  V.  The  East  India  Co.  (6),  is  a  case  where  the  action 
was  on  two  bills  accepted  by  the  Company,  and  no  qoee- 
tion  was  raised  as  to  its  competency  to  accept.    lo  the 
recent  case  of  The  Scottish  N.  E.  RailuHiy  Co.  v.  Slewvi 
(r),  it  was  laid  down     There  can  be  no  doubt  that  i 
Corporation  is  fully  capable  of  binding  itself  by  any  oon* 
tract,  except  where  the  statute  by  which  it  is  created  or 
regulated,  expressly,  or  by  necessary  implicstion  ,pn>- 
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bibits  8ucb  contract  between  the  parties."  There  can  be  no  1863. 

)abt,  therefore,  that  a  Corporation  like  the  Central  Bank,   

tablisbed  for  hanking  purposes,  can  properly  accept  bills,  a§min9t 
td  if,  as  the  cases  show,  it  may  be  made  liable  in  assump-  Ciot^al 
ty  it  must  follow  that  the  corporate  seal  is  not  wanting 

the  validity  of  the  act  But  the  acceptance  of  the  pre- 
Dt  bill  does  not  depend  upon  general  reasoning  to 
pport  it;  for  it  was  expressly  sanctioned,  and  indeed 
pulated  by  the  Bank  in  the  defeasance  under  their  cor- 
rate  seal,  that  such  bill  should  be  drawQ  ;  and  the  bill  is 
u  not  an  independent  contract,  but  the  mere  carrying 
t  of  a  preyions  contract  under  seal  —  the  terms  of  the 
feasance  providing  the  payments  to  persons  to  whom 
e^Uash  was  indebted  for  lumber  &c.,  delivered  after 
B  1st  Majff  for  which  this  bill  was  drawn,  were  to  be 
ide  as  to  amount,  on  the  order  of  Mcintosh.  To  whom 
in,  should  the  order  for  the  payment  be  directed,  but  to 
B  officer  to  whom  the  charge  of  the  cash  is  entrusted, 
d  who  is  the  constituted  agent  of  the  Corporation  to 
perintend  the  receipts  and  payments,  and  to  whom  all 
leqnes  and  orders  for  money  are  ordinarily  addressed? 
The  next  question  is,  —  was  there  an  acceptance  on  the 
lit  of  the  Bank  of  this  bill,  so  far  as  relates  to  the  second 
d  third  instalments?  The  bill  was  drawn  for  $2,225, 
tyable  in  three  equal  instalments  at  one,  three  and  six 
Mitfas.  When  the  first  instalment  became  due,  the  bill 
IS  transmitted  by  the  plaiutiflTs  to  the  Cashier  for  pay- 
sot,  and  that  instalment  was  duly  paid,  and  no  intima- 
Ml  was  given  that  the  remaining  instalments  would  not 
I  paid  when  due.  But  besides  this,  an  indorsement  was 
ide  by  the  Cashier  in  the  following  terms,  *^  Paid  on  the 
within  $741.66.  12th  August,  1861 and  the  bill  was 
tamed  with  a  draft  on  Mr.  Oilbert,  enclosed  in  a  letter 

follows : 

*•  Central  Bank  of  New  Brunswick , 

"  12th  August,  1861, 

Messrs.  Berton  Brothers, 

<Vl  enclose  draft  on  Mr.  Oilbert,  for  $741.66,  amount 
of  John  MclntosKs  draft,  due  to-day.    1  also  return  the 

draft 
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1863. 

Bkrtox 
affafngf. 
Ckntral 
Bank. 


dv.iit  with  the  anioiuit  of  the  i);iymont  indorsed."  And 
tills,  it  is  cor.tcr.ded  hy  th<»  plaintiff,  amounts  to  an  acoept- 
am  o  of  tho  hill  for  the  riMiriinini;  instalmt?nts.  The  case 
is  iprtainly  rather  new  in  its  features.  The  bill  not  being 
such  ;.s  wonid  recjuire  a  ])revions  ju'eseiitment  for  accept- 
ance. Mild  f!io  presentment  heinij  made  wh(Mi  the  tirst 
instalii^rnt  heeame  dne.  to  ree(»ivo  the  payment  of  that 
instalment  ;  tlu»  (jncsii-m  arises  ont  of  the  terms  of  the 
indorx'tno:  I.  —  the  l:;w  i)rovidin:r  that  no  acceptance  shall 
he  sulii,*i«'!it  to  t'liarir*'  any  person,  except  it  h{»  in  writing 
on  tile  h'.II.  lint  there  is  no  p:irt:cnlar  lorni  t'i  accept:mce 
n(»ce-s.iry.    The  drawee^  p.ame,  or  the  word  :iectM)te(l,'' 

pre>e::t:Ml,"  sern,"  the  day  of  the  month,  or  a  Jirec- 
tioii  tn  lliird  p  irty  to  pay  it,  liav(»  been  con^itlercMl  sullici- 
<M.l.  .\'  eej)t:mce,  Mr.  C^/'/'/Zy  sm vs,  may  he  <lelined  to hcthe 


act  l)v  '.vM  -ii  tl;e  dra\ve(i  evinces  his  consent  an«.l  iuti'iitioa 
:,        io      h  )n:id  hy  the  r.Hjiiest  c  Mit  iiiK'd 


to  e.)!ni>'y  \. 

in  a  (  f  ,'\.  !j  ;ij;:e  iliree^(vl  to  him.  C-'t/ff-/  (»;i  IVil's,. 
"21:).  eiii;  (//  /.'/v-  v.  C</cv  (^0-  liaidiers  innst  he  l:>kt'n  to 
know  til-  !:iw.  'i'  t!iey  de.-ivcd  to  avoid  liahility  i-u*  the 
y  jvirl  ; iier 'oT,  n  >thi:i^  would  have  h '.mi  e;i>icr 
.•I.i;-;-  .'  o  i.i  -iiianihiLinon.^  ieriiis,()r  what  woul<lhave 
V::  lit.  to  ev^»;'ess  rvO<'.-tion  in  the  eas»»  of  an  iiilaud 
-ir.  fro..i  iiiakinir  any  i^ldor^elne:^t  whati-ver. 
v  i*  oi'  tli-.'-e  y\):iv^..)>  did  tiie  Biiil:  p:irs  i^s  -'Ut 
;i;!.y)'.-;'  in'Mt,  t;K^  tt-rnH  of  whicli  :ire,  we  lliiiik,  a 
Mce.  plane.-.     i>v  tiie  liill,  the  d 't'.Mplants  are 

of 


t'lin  . 
l>ee:i 
hiil,  io 
nu;  n  i: 
matle  a  1 


1" 


sulIici'M} 

re(ji:e>(e.|  lo  p'ly,  n  )t  tliree  di>;li'ict  sum-,  \ml  o'it»  s:iin 


$2,'2J.',  i  ;  a  piilieuLi;-  wa\\  llj.it  is  hy  throe  e»pi:d  i:i>tal- 
mo..ts  at  Nla;  m1  ti  'i  Tiie  p  iym.'nt  t)f  a  [)r«)p  )riivnial 
insta!m  -nt  i-^  an  absent  to  the  tm-ms  of  the  draft  s)  far  as 
l)V  tiienituj-v?  of  til-;  l)iil  wis  rt'.piisite  at.  t!K»  linn.',  aul 
that  assent  is  reeorle  l  !»y  the  indorsement.  Tiiere  is  not 
on!v  no  noticv.'  t!iat  t'lis  [)ay!nent  was  to  he  in  lull  of  what 
t'le  dr.iwees  held  themselves  answerable  for,  or  that  the 
hoMer  nni>t  look  to  th(»  drawer  for  the  remainder; 
wo  tiiiidc  it  is  im[)iied  in  tiie  terms  of  the  in  lor.-e.nent 


(a)  4  East,  72. 


*Paid 
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*•  Paul  on  the  within." —  that  th(^  rcmMi'.idcr  will  he  pnid  in  1863. 

due  Gourde;  jind  that  th'w  anMimt  ul  to  an  juHeptancc  by   

the  defendants.  J^V^^^J 

The  plaintiffs  thon  ai\'>  (Mititlvd  to  ivcov(  r  afraiiist  the  Ckntral 
-n    i_  1  Bank. 

XSunk  as  aceoptoi  s,  provide  1  iIk'v  i\n'  not  d('I)anH*d  hy  the 

20th  stH-tion  of  the  Act  of  iiicorpoi  ;ii  ion.     I>y  that  section 
it  is  provided  that     Every  bond.  1)  tn^c  hiil,  or  hank  note, 
•'or  other  nistrinnent,  hy  tin*  terms  or  etl'cct  of  which 
•*the  said  Cijrporation  ni  ly  h(»  cii:ir;j:»Ml  or  heid  liable  for 
•*  the  payment  of  money,  sIimII  sj) 'ci.iHy  dcclariN  in  such 
f>nn  as  the  Hoard  r>f  I)ii'i'«:i:irs  -In'I  [)rc>i-i  ibe,  tiiat  pay- 
inent  shall  be  nude  o;il  of  tlie  j;)ii:t.  finds  of  the  said 
•*  Corj)oration      a'ld  il  is  i*  ).,leii'led  tint  this  bill,  beiiiir 
an  instrnmtMit  on  whi.  h  Hie  r»i\\\      s  i'lirht  to  lu?  made 
liuhle,  tlie  :iccopl.un-e  i<  I  jv.i!:  1  i>\'  f  u*.- '  of  t'ii<  sectio-i. 
It  may  \v<dl  b(»  d.inbl  -d  wlu'lliei*  I'.ii^  >"v  t'on  is  lo  be  con- 
strued iii  an  n'dimi!:     s  mi-<",      y.b(!l!:er  t'je  wmtls  other 
•*  ijwtnnneiit    ai'c  not  Jo  be  ('..jilined  to  .-  lij  li  i'lst :  unients 
as  are  i*s'i<*tl  by  tin.'  Basik,  aiid  of  wliich  tliey  alone  v.re  to 
prescribe  t'.u\   foriii,  —  as   j.i  ilic ci-e  oj*  I)  oik   bills  and 
bank  noti*s  ;  I). it  b.*  t!i;sa»  ii  nij/,  t.i  •         )ii  doe-^  not 
declare  thai  t'le  o  i.i-sioii  of  t'. 's  *  \.(»rir>  ^\\  \\\  make  th(.» 
instnnne.it  V(>i.l.     Pr.ivi.-ioiis  ...f  tlii-  >orl  are  Ip-id  to  be 
din.-ctory  only.    Tims,  \v!icre  a  elrirr.'i"  j)ri'-eii'»es  wiiat 
•    Bpecies  of  s  *cin*ity  s!iai I  b"  lukeii  I>y  it>  ofil.  ers,  or  a-jent^, 
;    as  u  bond  willi   two  >nre!ies,  and  a  dili'ereiit  species  of 
!    Security  is  takr^i,  as  a  I>oijd  \vi(h  one  surely,  or  more  ; 
Hi  this  p  U'ticnlar,  il  is  lai<]  down  in  A/r/e^l  d'  AuiC^  on 
Corporations  the  -.veil  settled  doctrine  Is,  tli  it  char- 

**ter.s  or  a(rts  of  incorporation  are  merely  dii'cct'^ry,  unless 
**tliey  expressly  avoid  all  -^e^jaritv  i.ik  *  i,  ot'i  -r  tiriii  that 
**preseril)e  1."  If  si  li  i)j  ti  '  ci-^  ie.  r';^ird  to  an  obliij:i- 
Moii  hetwecMi  thiMU-  'lves  ;.nd  tln'ir  ai;  vils  and  olG  'ers,  and 
they  wonlil  be  entith-d  to  recover  <ju  su  h  instruments 
^otwithst.-indmg  th«  ir  disreirird  of  the  pr.)visions  of  the 
!  charter,  there  wouM  seem  t«)  be  a  slronirer  reason  th:tt 
i  the  action  of  n  slrauiT'-r  ai^diist  liie  Corporation  should 
;  ^oi  he  defeati.'d  by  the  n»)n- observance  by  the  latter  of 
[  ^Vidi  a  provision,  and  m\)re  i).irticularly  where  there  is  no 

evidence 
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1863.  evidence  of  the  Directors,  since  the  Corporation  came  kto 
g^^j^  being,  having  ever  done  what  was  necessary  to  be  done 
againu  on  their  part  to  carry  out  this  provision;  viz.  by  *'pre- 
^^'■"^Sf^  '*  scribing  the  form,"  to  be  observed.  They  may  hm 
been  guilty  of  a  breach  of  duty;  but  this  will  not  reader 
the  contract  inoperative.  In  Sir  Wm.  Ih*ury^s  case,  cited 
in  Beawfage's  case  (a),  it  was  held  that  where  the  Act  SS 
Henry  6,  c.  9,  respecting  bail  bonds,  required  the  bond 
to  be  tiken  with  reasonable  surety  of  sufficient  persons" 
(in  the  plural),  a  l>ond  with  one  surety  only  was  good, 
although  the  statute  declared  that  If  any  Sheriff  tike 
any  obligation  in  other  form,  it  shall  be  void,**  and  the 
reason  ^xyen  is  For  those  words  of  the  Act  as  to  this 
point,  are  more  for  counsel  or  direction  of  the  Sharifi 
than  for  precept  or  constraint  to  him»  and  that  for  th^ 
safety  of  the  Sheriff."  A  case  in  some  respects  similar  V 
the  present,  was  cited  by  Mr.  Alien  from  Z  H.  A  N.  78£ 
The  point  was  taken,  that  the  policy  was  void,  as  not  cor 
taining  a  provision  which  the  deed  of  settlement  require 
to  be  inserted,  making  the  loss  payable  out  of  the  coic 
mon  funds,  and  not  otherwise :  but  it  did  not  appear  i 
that  case  that  any  form  there  remained  to  be  prescribec 
and  the  point  raised  was  not  decided,  the  case  being  dii 
posed  of  on  another  ground.  In  the  absence  therefore,  € 
any  authority  on  the  subject,  we  do  not  feel  called  upo 
to  make  a  precedent  which  would,  contrary  to  the  cletf 
justice  of  the  case,  release  the  Bank  from  its  liability,  on 
purely  technical  ground ;  and  we  should  hold  the  provisic 
of  the  20th  section  of  the  Act  directory  only.  Such  beiu 
our  view  of  the  question  of  acceptance,  viz.  that  the  Baa 
had  the  power  to  accept,  and  did  in  fact  accept  this  bil 
it  becomes  unnecessary  to  consider  the  special  count 
which  have  been  introduced  by  way  of  precaution,  in  ca4 
the  plaintiff  should  be  unable  to  recover  on  the  bill  itset 
and  the  evidence  of  the  declarations  of  the  President  ac 
Cashier,  which  were  only  for  the  purpose  of  establishic 

(a)  10  Co.  100. 


Ik  thb  Twkntt^ixth  Ysab  of  VICTORIA. 

Me  coaDts,  is  equally  immaterial,  (a) 

For  these  reasons  we  think  the  rule  should  be  dis 

uged. 

Rule  discharged, 

■)Af  to  %  Gorpontloii  beinc  bonnd  byUierepreseiitatioiif  of  ita  ageBti,- 
« New  Mruntwiek  M  OtrntUM  RaiiwtM  Co.  Conybeare,  9  H.  L.  C.  711 
aiu^« ca$e%DeG.M.dG.m;  NmoPB  cau, TsLj.,  Ch.  S57. 


END  OF  HILASY  TERM. 


CASES  1863. 
ARGUED  AND  DETERMINED 

IN  THE 

JPREME  COURT  OF  NEW  BRUNSWICK 

IN 

EASTER  TERM, 

THE  TWENTY-SIXTH  YEAR  OF  THE  REIGN  OP  VICTORIA. 


McCULLIiY  against  WARD.  2\siApra. 

i   SSUMPSIT  for  iiHe  and  occupation  of  a  lot  of  land  ;  To  maintofn 

\   tried  l)efore  Wdmolj  J.,  at  the  Northumberland  me  and  occvt^ 

cnit  in  S pff-mber  last.  liTult  be^Se 

The  land  had  formerly  l)e1(»nored  to  one  An^us  Sinclair,  hoidinKby^  * 

lo  in  1?<50  conveyed  to  Alexander  Fraser^  under  whom  PjJJ^j^^^JUyP'' 

*  plaintiff  clnimed,  hy  deed  dated  in  March,  185(i.  ^J^^ore,^ 

ndair  continued  in  possession  till  his  death  in  1855  defendant 

irtly  after  which,  and  ^hile  his  widow  still  resided  onionofiand, 

5  land,  the  defendant,  who  w  s  Sinclair  s  son  in  law,  whh  noevi- 

>ved  on,  and  had  c<»ntinued  in  occupation  ever  since.  [lyuJ^acf, 

dill  not  appear  th.it  the  delend.int  had  ever  made  any  make^any^  ^ 

itract  with  the  plaintiff  for  the  occupation,      «^'kn<>w- JJ'j'j^'}^^'^«°J^_ 

[•red  his  title  ;  on  the  coiitr.iry,  in  June,  18(U,  he  refused 

tike  a  lejise  of  the  property  fnmi  the  plaintiff,  and  repudi-  title  to  the 
,    .  .      .  .  .      .     1      ,  .    .         .  .     .     I  .        .X.       Jand,  claiming 

d  his  title  to  the  land,  clannin;'  tule  ni  hnnselt  and  tide  in  him- 

°  self:  Held  that 

lers.  the  action 

k  motion  was  made  for  a  nonsuit,  which  the  leai^ied  ^^jijle  rfght  to 
Jge  refused,  and  directed  a  verdict  for  the  pl'^i^tiff  for 
(annual  value  of  the  property,  up  t«)  the  time  of  the JJjJJjJJJ^JJJ 
rendant*8  repudiatiim.  ^lUmy^xw^^ 

k  rule  nigi  for  a  new  trial  bavin;;  been  granted,  money  had 

^  and  received. 

Johnson^ 


GASES  IN  EASTER  TERM 


1863.       Johnson^  Attorney-GeQeral,  shewed  cause  in  HUary 
— "  term  last.  I  admit  that  if  the  owner  of  land  treats  a  person 
^^^ainsT      possession  as  a  trespasser*  he  cannot  maintain  use  and 
Ward,    occupation  on  an  implied  contract ;  but  a  defendant  will 
not  be  permitted  to  sot  up  his  own  wrong  as  an  answer  to 
the  action.  To  maintain  an  action  for  use  and  occupation,  the 
plaiutiiT  must  prove  either  a  holding  under  him,  or  a  title. 
Here,  he  proved  a  title.    The  law  implies  a  promise  to 
pay,  where  there  has  been  a  beneficial  use  of  a  man's  pro 
perty.    Mayor  0/  Newport  v.  Saunders  (a).    There  can 
be  nothing  wrong  in  principle,  in  allowing  an  action  fo^^m 
use  and  occupation  to  be  maintained  in  such  a  case  as  this. 
Why  may  not  the  title  be  tried  in  such  an  action,  as  wel^HI 

as  in  ejectment?  No  doubt  there  must  be  a  contract  eithc   .t 

express  or  implied ;    but  whenever  there  has  been  a 
beneficial  enjoyment  by  one  man  of  the  property  c^mf 
another,  the  law  implies  a  promise  to  pay  for  it.    ThM.  e 
allegation  in  the  declaration  is,  that  the  defendant  heE  <i 
by  the  sufi'erance  and  permission  of  the  plaintifiT,  and  tbme 
plain tifi*  proved  that  allegation  when  he  shewed  a  title  &:o 
the  land ;  for  where  one  man  can  maintain  eJectmeKst 
against  another  to  recover  the  possession  of  laud,  but  do^as 
not  do  so,  surely  the  person  in  possession  holds  by  t%ae 
sufferance  and  permission  of  the  owner  of  the  land?  Tl3e 
plaintiff  in  this  case  would  therefore  be  entitled  to  recover 
secundum  allegata  el  probata.    If  the  plaintiff  recovers  ia 
this  action,  it  will  be  an  answer  to  an  action  of  trespiis^ 
against  the  defendant  for  the  same  period.    Hill,  on  Tofii, 
29;  Cummings  v.  Noyes  (6).    In  Parker  v.  England^ 
(c)  the  point  was,  whether  the  plaintiff  had  treated  the 
defendant  as  a  trespasser,  or  whether  the  defendant*! 
occupation  was  permissive.    Here,  the  plaintiff  does  not 
seek  to  treat  the  defendant  as  a  trespasser,  but  he  bimieif 
sets  up  that  objection.    The  plaintiff  is  entitled  to  reeoW 
on  another  ground.    He  may  waive  the  tortious  act  of  the 
defendant  in  holding  the  land,  and  bring  the  action  foroM 
and  occupation.    The  same  principle  applies  as  in  tlie 

(a)  SB.*  Ad.  411.        (6)  10  JTm.  4SS.        (e)  S  JOUit,  MB. 

cut 
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e  of  a  wrongful  taking  of  goods.    HtU.  on  Toiis.  44 ;  1863. 

lie  r.  Harding  (d).    [Ritchie,  J.   I  do  not  think  you  — ^— 

i  find  any  English  case  to  shew  that  a  party  may  waive  against 

>rtiou8  taking  of  property,  and  sue  for  goods  sold  and  Ward. 

iyered.    Where  is  the  contract  in  such  a  case?]  That 

he  principle  of  the  English  cases. 

T.  A.  Ulreet^  Q.  C,  contra.    In  order  to  maintain  this 

ion,  there  must  be  evidence  of  a  holding  by  the  defen- 

it  by  the  permission  of  the  plaintiff.   Teto  v.  Jones  (6) 

'mission  implies  the  assent  of  the  parties,  not  as  con- 

ded,  —  that  the  plaintiff  might  have  brought  ejectment 

Anst  the  defendant,  but  did  not  do  so.    The  title  to 

d  cannot  be  tried  in  an  action  for  use  and  occupation. 

Parker  v.  England,  the  defendant  remained  in  posses- 

fi  of  the  land  with  the  express  consent  of  the  plaintiff. 

re,  the  defendant  neither  entered  under  the  plaintiff, 

attorned  to  him,  nor  admitted  his  title  to  the  land  ; 

on  the  cimtrary,  disputed  it  throughout :  therefore 
re  was  no  permissive  occupation.  Standen  v.  Chrismas 
.  The  action  for  use  and  occupation  is  given  by  the 
tute  2  George  2  ,  c.  19.  It  could  not  be  maintained  at 
amon  law  unless  there  was  an  express  agreement, 
ere  is  no  analogy  between  this  case  and  the  case  of  a 
iversion  and  sale  of  goods,  where  the  owner  may  waive 

tort  and  bring  an  action  for  money  bad  and  received. 
mer     Oamerons  Ooalbrook  Steam  Oo,  (d). 

^   Cur.  adv.  vult. 

Habteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
U  was  an  action  for  use  and  occupation.  The  plaintiff 
nred  a  clear  legal  title  to  the  premises  in  question,  and 
iras  also  proved  that  the  defendant  bad  occupied  them 
about  three  years.  There  was  no  evidence  of  any 
press  contract  between  the  plaintiff  and  defendant,  ere- 
Dg  a  tenancy ;  nor  was  there  evidence  of  any  negotia- 
Q,  or  even  interview  between  them,  except  on  one  occa- 
m  in  JuMj  1861,  about  two  years  after  the  defendant 


(a)  i  L.  *  Kq.  R.  494.  American  note.     (6)  18  M.  M  W.  IS. 
(e)  10  q.  B.  185.  (tf)  5  Exth.  987. 

tiad 
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1863.    had  been  in  occnpatioii,  when  the  plaintiff  called  on  th 

  defendant  to  niaki  arr.ui;rctn'.»nts  al)()ut  rentini;  the  pre 

McCuLLET  perty,  and  the  defendant  refnsed  to  make  any  such  arranffi 
Warjd!     nicnt,  and  repndiated  th   plaintiff's  title;  and,  to  use  tt 
plaintiff's  own  words,  *^set  him  at  delianre"  and  claims 
title  for  himself  and  "  others."  The  learned  Judge  directs 
a  V(;rdict  for  tiie  plaintiff  for  tiie  annual  value  of  the  pi- 
perty  up  tv>  the  time  of  this  interview.   This  direction  oa 
only  he  maintained  on  the  principle  put  forward  hy  iff 
Johnson^  —  that  in  all  cases,  the  owner  (»f  land  may  wa/Ve 
what  is  clearly  a  trespass,  and  bring  this  action  which  k 
founded  on  a  contract.    However  this  principle  may  hare 
been  adopted  in  the  Un'ued  Slates^  we  do  not  find  it  laid 
down  in  any  English  case.    The  only  case  approaching  to 
such  a  decision,  is  that  of  Mauor  of  Newport  v.  Snundm  (a) 
where  it  is  said  in  tiie  marginal  note,  '*  Assumpsit  maybe 
**  maintained  by  the  owner  of  a  market,  tor  stallage,  and 
"  that  without  she  wing  any  contract  in  fact  lietween  him 
*'and  the  occupier  of  the  stall."    But  the  circumstances 
of  that  case  would  clearly  shevv  an  implied  contract.  The 
plaintitfs  were  the  owners  of  a  market,  to  which  the  defen- 
dant had  a  right  to  res(n*t  and  occupy  the  land  by  a  still, 
on  paying  the  accustomed  or  reasonable  stallage  ;  and  when 
he  exercised  that  right,  the  plaintiffs  might  surely  infer 
that  he  was  acting  rightfully  and  not  unlawfully,  andiisseut 
t{)  his  act,  and  so  establish  an  implied  contract  between 
them.    Lord  Tentenlt^n  puts  the  case  on  tlie  same  fi>()tiu^ 
as  the  case  ot  tolls,  for  which  tlm  action  of  assumpsit  lied»a 
an  implied  contract.    Tew  v.  Jones  (h)  seems  to  lay  doWD 
a  correct  and  iiitelligibU;  principle  as  to  the  acticm  for  iw* 
and  occupation,  where  PuWocA*  C.  B.  says  **  There  uiiwt 
be  some  evidence  of  a  holding  by  the  i)ermissioii  of  the 
"plaintiff."  And  in  Tar  tier  v.  Uavierowt  Coalbrook  Steam^ 
Coal  Co.  (c)  the  ruling  ot  WlUiains  J,,  that  a  plaintiff  might 
by  law  waive  his  aclnm  of  trespass,  and  bring  an  aclii* 
for  use  and  occupation,  was  not  upheld  by  the  Court.  !• 
that  case  there  was  evidence  of  some  negotiation  betweeft 


(a)  ZB.h  Ad,  411.       {b)  la  1/.  &  IV.  12.     (c)  6  Bxeh.  W7. 
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le  parties,  which  might  have  been  left  to  the  jury  as  evi-  1863. 

ence  of  a  holding  on  certain  terin-i.  In  the  case  before  ns,   

e  cannot  discover  any  circnni^tance  which  conid  even  ^l^alnsc^ 

ive  been  left  to  the  jnry.    Tiiere  is  notliing  to  shew  any  Wakd. 

jgotiation  or  intercourse  betsveon  the  plaintilf  and  defen- 

mt,  nothing  to  shew  that  the  plaintilF  kiww  of  the  defen- 

nit\s  occnpation,  or  that  t!i(»  di-fi'ndant  knew  of  th(^  plain- 

f 's  title  or  claim  of  t\t\r  to  tiie  land  ;  and  on  the  only 

:casion  in  which  they  ai>pcar  coniicrted,  the  (h-fcndant 

itirely  repudiiites  any  liohlin^  nndiM*  the  plaifitiff,  and  .s(»ts 

m  at  detiaiice.    The  plaintilf  himself  wonid  not  ventnre 

•  say  the  defendant  held  by  his  permission.    Tlio  changing 

right  of  action  for  a  tort  into  an  action  of  contract, 
len<ls  only  to  an  action  tor  money  hid  and  riM-rivcil. 
anib^t/ w  Troft  (^0?*  in^d  p<'r  Lord  ^\h:'nth-/  (J.  J.,  in 
enneft  v.  Frtnicls  i^h) ;  and  p 'r  'Cin'l  ij  \).        in  (J J  trie 

Gilbert  (<•).  All  that  can  h(>  collected  fn)'n  t!i'.'s(^  and 
inilar  ca-^es  is  this:  tint  if  gool-i  tortion>:|y  tikiMi,  be 
mverted  into  money,  th"i  Conrt  will  allow  tii-;  [>!  lin'Jir 
\  waive  the  tort  and  brinu^  an  ai^tion,  in  wliicli  he  can 
icover  nothing  more  th  in  th  j  m  )ney  actnallv  r(*c;nv«»  I. 
This  rnle  for  a  new  trial  nuist  be  m  ule  a!)solnti?. 

(a)  Cifwp.  371.      ((/)  2     tfe  (c)  1  Biiuj.  v.  r'.  ;;:>:. 


LIPSITT  (ujainst  McLAGGAX. 

illlE  declaration  in  this  case  was  in  the  form  of  trespass,  .^i„^.p  ^ct 
and  contained  fonr  comits  :  one  for  trespass  ^jj^' 
2u8um  frenil,  one  for  trespass  to  the  plaintiirs  ijoods,  f'^M""^ 
id  two  for  slander.    The  defendant  demnrred.  doclHration, 
Fviher  in  sni)|)ort  of  the  denuirrer  contended,  in  last  trespass e/uare 
Hlart/  term,  that  the  connts  for  trespass  and  slander ^//."a'lKi 
mid  not  be  joined  at  common  law,  and  the  Act  21  F/c^  oMhe Iciu^u 
20,  §  5,  gave  no  power  to  join  them.    [Pakkeu,  J.    I  Il>''rSf 
link  in  England  they  allow  them  to  be  joined.]  There, 
le  defendant  pleaded  separate  pleas  to  each  count.  Here, 
)  pleaded  the  general  issue  to  the  whole  declaratioiv  2, 
6  advised 
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1863.     Reviml  Strlutes  372,  §  2.    The  Act  21  Vict.  c.  20,  §  5, 

  was  intondetl  to  apply  only  where  the  declaration  was 

^agai^t     ^'^^^^b'  either  in  trespass  or  case.    In  Broion  v.  Tho?np<on^ 
McLaggaij.         the  dechiration  was  in  case.    [Parker.  J.  Conl(M 
yon  not  join  trover  and  slander  before  the  Act?]    It  wa» 
not  meant  that  canses  of  action  of  different  natures  should; 
be  joined. 

J  A.  Sfveef,  Q.  C.  contra.    Since  the  Act  21  Vld,  cz::^ 
20,  a  d(»clar  ition  m?iy  be  either  in  trespass  or  case.  ISrotr^ 
V.  T/tontp^on  (b) .  The  Act  abolishes  the  distinction  betwe^  j 
the  twr)  forms  of  action,  and  therefore  they  ma}'^  be  joino^J^ 
[Cartkii,  C,  J.    It  yon  had  declared  in  trespass  when  it 
sh«»nld  have  been  case,  the  Act  would  have  helped  you, 
but  does  it  anthorize  the  Joining  of  the  two  forms  of 
action?]    The  intention  of  the  Act  was  to  avoid  a  multi- 
plicity o^  snits.    [X.  Parkkh,  M.  R.    The  Act  contom- 
phites  a  proceedin<r  in  one  form  of  action,  but  you  have 
proceeded  i  )  two  ]    These  counts  were  all  in  trespass. 
If  the  last  two  were  in  case,  the  defendant  should  Have 
dcmuried    to   them  only.     1    Chit.  PI    205  ;  GrweU  y- 
Ihidnidfje  (c)  ,*  JSamnd  v.  Jud  'in  {d)  ;  Ki(ihth/y ,  Birch  {>). 

Flslicr^  in  reply.  Cur,  adv,  vidl. 

Caiitek,  C.  J.,  now  delivered  the  judo:ment  of  the  Court. 
This  is  a  case  of  demurrer  to  the  plaintiff's  declaration. 
The  declaration  contains  two  distinct  causes  of  action,  one 
for  trespass  to  th  j  plaintilPs  land  and  goods,  set  out  in  the 
first  and  second  c  units,  and  another  for  slander,  set  out 
in  the  third  and  fourth  counts.    There  can  be  no  doubt 
that  but  for  the  21  Vict.  c.  20,  §  5,  this  would  be  a  fatal 
misjoinder  of  counts.    That  section  is  as  fjllows,  *'Inall 
actions  of  trespass  and  trespass  on  the  case,  the  declar- 
ation  shall  be  equally  good  and  valid  to  all  intents  and 
purposes,  whether  the  same  shall  be  in  form  a  declare- 
ation  in  trespass,  or  trespass  on  the  case.*'    It  is  per- 
haps not  quite  easy  to  say  what  is  the  full  meaning  and 
extent  of  this  section  ;  but  we  may  gather  this  much  from 
it,  that  if  a  party  has  a  cause  of  action  which  would  gi^^ 
(q)  4  Mien.  228.  (6)  i  Allen,  228.  (c)  3  Etut.9L 

him 
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tn  a  right  to  sue  in  case,  he  may  present  that  cause  of  1863. 

tion  to  the  Court  in  a  declaration  which  is  in  fi)rui  n   

claration  in  trespass.  It  is  equally  ch  ar,  that  for  a  tres-  against 
S8  he  may  declare  in  trespass.  If  so,  th(Me  seems  no  McLaggan. 
ison  why  he  may  not  combine  two  causes  (4*  action,  one 
•  a  trespass,  and  the  other  for  a  tort  for  which  thi^  di^ft'o- 
nt  would  be  liable  in  case,  in  the  same  ticclara'ion, 
ovided  that  declaration  is  in  form,  c'ithcr  a  declaiation 
trespass  or  trespass  on  the  case.  This  dec  laration  is  in 
•m  a  declaration  in  trespass.  It  conuneincs  in  tliat  form 
the  said  plaintifl'  complains  c^c.  of  a  pleA  of  tr.  spass  " 
Lch  count  sets  out  the  complaint  in  the  \vor«N  •»  f  »r  that'' 
t  for  that  whereas,''  and  it  concludes  ''contra  pac/n.'' 
e  do  not  perceive  in  what  other  way,  or  by  what  other 
)rds  a  declaration  could  be  determined  to  b(*  in  tr^  sp  iss, 
lependent  of  the  stat(*ment  of  the  cause  <»f  action.  If 
it  be  so,  then  by  the  operation  of  the  Act.  a  tort  for 
lich  damages  have  Ixk'U  heri'tofore  rccovi-ralile  in  ca>o 
ly,  may  be  recovered  for  in  this  form,  supposing  tht^ 
)rds,  trespass  on  the  case,  are  to  be  constriu'd  in  tiu'ir 
laud  usual  extent.  It  lias  been  contcnided  that  a  more 
lited  construction  should  be  pi. iced  on  those  wonis,  and 
it  it  camiot  be  supposed  that  any  thing  so  an  nn  ilons  as 
action  for  slander  being  prosecuted  in  tin*  form  of  an 
Jon  of  trespass,  could  have  been  coiitemplMtcd  by  the 
g^islature  ;  a  id  we  admit  that  the  pr  position  is  somi- 
at  startling.  But  looking  to  the  [u ()vision?5  of  the 
i(/lii<h  Act,  15  &  It)  Vicl.  c.  7(),  which  admits  ot  causes 
action  of  all  sorts,  with  certain  specihi'd  exce|)tions, 
[U€r  united  in  the  same  action,  we  feel  the  lar<rer  con- 
action  to  be  the  less  inadmissible.  If  this  then  is  in 
m  an  action  of  trespass,  —  and  we  think  it  is  —  the  objec- 
n  of  the  union  of  a  count  in  trespass  proper,  to  111  it 
ich  though  not  trespass,  the  law  has  de'*ermined  may  be 
sovered  as  such,  fills  to  the  ground. 
For  these  reasons  we  think  the  judgment  must  be  for 
J  plahitiff.  (a) 

i)  By  the  Common  Law  Proc.  Act,  {Consol.  Stat.  c.  37.  §  40.^  causes  of 
4>n  of  whatever  kmd,  except  replevin  and  ejectment,  may  bt^  joined;  but 
ions  ex  contractu  are  not  to  to  be  joined  with  actions  ex  delicto^  without 
16  of  the  Court  or  a  Judge. 
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Ex  Paute  GEROW 

j4.,Rhortly  rillllS  wMs  appeal  from  the  decision  of  the  Jurlffe  of 
iM'fore  Ins         ■  i  '  J- 


1 


death,  gave  ■  Pn .l){it(*s  lor  the  C.itv  of  aS/.  Jnhn^  allowinir  the  wkIow 
his  wife  a  box  •       /•    i      i    *      r  .     "        .  *  , 

containing  ni)(l  execMitiix  oi  uie  hitc!  Jimies  (rei'ow,  in  passm^r  ber 
ceiiuiu  ihingH,  .  «   ,      .  7  • 

under  i-iivmn-arconiits,  to  n'taiii  a  sum  or  i:oUn,  as  a  donatio  niorfis  cau.<a, 

\\oii\*d\nu!\m     Shortly  hct'oro  liis  (loath,  ^V/v>/r  rravc  his  svitb  a  hox  con- 

m'^iis^aii^^^^  money  and  other  tliinjrs,  inehi(lin<r  receipts  for 

cclniained  a    ^'^^^^^^  deposited   hy  him  in  77fe  CommerdaJ  Ban/.'.  It 

deposit  receipt  ^vji^s  admitted,  that  with  the  exception  of  the  £'MH),  there 
for  1300,  *  ■  ' 

which  ^yt.^^had  WMs  a  valid  dnnati  ntorfts  causa  of  tlw.  hox  and  its  eon- 

Helu.— liiat'   tents;  hut  the  Jiidire  of  Prohates  hold  that  the  deliverv 

lM!ingouiyevi.  of  the  (h'posit  i-eeeipts  amounted  to  a  delivery  of  the  moiiev 

da\uunli  not  a  in  lln*  liank,  and  that  it  l>elon<i:ed  to  the  widow. 

courdTtr^^^^^^^^^^     '^^^^'^^^       sn|)port  of  the  appeal,  contemh-d  that  the 

iiiaktf  the**  deposit  receipts  was  not  a  donatio  morii^ 

Bank  liable  to  of  the  moiiev  in  the  Bank,  because  the  i)()ssessi()n  of 

u  ibinl  parly,  •  * 

the  £oOO  did  the  subject  of  the  donation  was  not  in  fact  transferred  l)y 

Dot  pa!»!>  ais  a  ,  , 

donatio  mor-  the  dtdivei'v  of  the  rcc«Mpts.  Ward  v .  Turner  (a);  Jk'i- 
la  causa,  .son  V .  IJrotrnrifjf/  (^h)  :  Ta'ev  Ililhert  {c) ;  Miller  v.  Ml- 
ler  (d);  Weldou  v.  Wfldon  (e).  In  order  to  jrive  etFi'ct 
to  the  donation,  the  deceased  must  at  the  time  of  the 
delivery,  part  not  only  with  the  possession,  but  also  with 
the  dominion  over  the  subject  of  the  ^ift ;  leavin<^  nothing 
more  to  be  done.  Jteddel  v.  Dobree  (/).  A  deposit  receipt 
was  a  mere  acknowled<rment,  and  in  itself,  created 
legal  liability  on  the  pait  of  the  Bank.  The  holder  of  it, 
as  such,  could  not  sue  the  Bank  and  recover  the  money. 

Fraser^  contra^  contended  that  it  was  not  necessary  that 
a  complete  property  in  the  subject  of  donation  should  pa** 
by  delivery  ;  but,  that  it  should  so  far  pass  as  to  give  a  title 
to  the  donee  to  ask  the  assistance  of  a  Court  of  Equity  to 
make  the  donation  complete.  The  executors  in  this  case 
might  have  been  called  upon  to  complete  the  donation. 

(fl)  2  V€9.  8r  431.        (6)  9  Ves,  1.        (c)  2  Vet.  Jr.  120. 

(rf)  8  P.  Tf  m«.  366.      (e)  2  AUen,  590.   (/)  10  Sim.  244.  . 
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Duffield  y,  JElwes  {a).    The  case  of  Weldou  v.  Wehlon  1863. 

might  be  supported  on  the  principle  that  the  donation  in   

that  case  had  not  that  reference  to  the  death  of  the  donor,  Qpuo^y 
which  was  essential  to  such  a  gift.    Snelhfvove  v.  Bail'/ 
(h) ;  Dnu'f/ V.  S/nit/i  (r) ;  Jonc^  v.  Sdhj/  (d);  (lardaer 
V.  Parker  (e)  were  cited.                      Car,  vdv,  nill. 

Cauteu,  C.  J.,  now  di^livered  the  judgment  of  tiie  Court. 
The  only  point  in  dispute  \n  this  case  is,  whether  the  Judge 
of  l^robates  was  right  in  allowing  Mrs- ^t^^/v>//;  to  retain  a 
sum  of  £o()0,  a.-i  a  donatio  j/iorf/\s  cwisa.  It  may  he  admit- 
ted that  it  was  tin;  intention  of  Mr.  Gi:ri)\n  that  his  widow 
bhoidil  havr  the  £.U)i)  which  was  in  the  i^ink  ;  l)nt  that 
Avill  not  l)c  sidlicicnt,  unless  what  he  did  at  the  time  wculd 
amount  lo  a  d'jiiauo  uru-'is  caasit  of  tiiat  money.  gives 
lier  a  i)ox  coniaining  Sv'Veral  tilings,  under  eireum->;t:in!'.'s 
^vhicii  we  iJiink  would  etinslitut.' a  v.ilid  d.  niatu)  innr.ls 
OJi>:-:i  (;f  Liic  1)<>\  and  \\<  conteiit.s.  Now,  lliac  i)()X  oiti  not 
coiila'.ii  th;'  ill  q.iotion,  in  coin  or  in  o.nik  iinles,  l)ut 

il  rontaiii  mI  \vii;il  is  terme<l  a  de[).Ksit  receipt  for  t  iiat  amoaiil, 
that  is,  a  Wiitt(m  aekjiowU'dgiiient  signed  by  an  oiiieer  ol'l he 
IxLik  tlutl  on  a  cerlani  vlay  I'^iJO  IkuI  been  tieooMievl  in  the 
iiaihv  lo  i  ;di".  '.T'-ritiv' s )  Ci'diit  .  I'his  doeuinent  would 
Liiive  iv.'i'ii  eVi.U-iH.o  Av.  ij  roir^  had  lie  Svied  the  iiank 
^i>rHioii''y  hail  and  reeeivea,  to  pi't.ve  lii.il  ain^iiial  ha-J  and 
l'*.ceived  im'  iiie  i>a!ilv  to  iiis  use  :  but  il  w;is  a  (loeunuuit 
'^vhii.h  iie  ec^li.d  nol  t)y  transk  r  or  indorsemriit ,  deal  with, 
a->  lo  niai\'.'  tiie  i>.i:ik  liaoii'  lv)anoliier  [)arty.  jt  has 
■^io  csp  'cial  cliaiaeivr  Unown  U>  llie  law,  bke  a  bill  (jf 
<^'xeiiange,  or  a  }h «;nii>s(yry  note,  and  really  amounts  to 
ilothiijg  Uiore  liiuii  would  a  lelti-r  written  by  A,  to  />., 
Acknowledging  llic  receipt  by  of  money  on  account 
of  y>.  JMow,  would  tiie  delivery  of  such  a  lettijr  be 
good  as  a  (Ijniatlo  uiurli^  caum  of  the  amount  of 
iUoiiey  mentioned  therein?  It  seems  liom  I  Wtiifi,  A\ror,^y 
504,  and  the  cases  there  cited,  MUhrw,  MUlfir  (/),  and 
U.\ile  V.  IlUhert  (^r/),  that  bills  of  exchange  and  promissory 
liotcd,  not  payable  to  the  l)earer,  are  incapable  of  being 


(a)  1  Sim.  <fc  .v.  239;  3  Mac.  &  G.  (u6. 
tc)  1  J\  Wnts.  404.  {(I)  Free.  Ch,  300. 
(  O  3  /».  Wms.  350. 


(6)  3  Atk.  214. 
(e)^  Ma  da.  1S4. 
((/)  2  Vea.  Jr.  120. 
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18H3.     the  subjects  of  a  donafio  mord's'  causa.  This  deposit  receipt 

  WMS  not  a  seeuritv  for  any  debt,  and  *jave  no  additional 

Ex  Parte  "  *^ 

Gerow.  of  action  to  the  holder  against  the  Bank,  beyond  that 

wliich  he  Iv.nl  witlioiit  it.    It  was  nothing  more  than  a 
Avriting  whicli  \V(iuhl  have  sinipliticd  his  evidence^  had  ho 
])i'cn  compelled  to  sue  on  a  right  which  he  had,  entirely 
independent  of  it.    This  may  distinguish  it  from  the  cases 
of  bonds  and  deeds  of  mortgage,  which  are  properly 
securities  f  )r  d"i)ts,  which  give  a  specitic  right  of  action 
which  can  ()nly  b(;  enforced  by  the  aid  (jf  those  [)arti(  ular 
documents,  and  which  arc  llie  subjects  ot"  equitable,  if  not 
lt?gal  as>ignment.    Suppose  a  bond  to  have  been  given 
u  dcr  circuuj>tances  vv'hii!ii  would  constitute  a  good  doiniiio 
2y/o/7/.s  can:  a  of  the  bond  itself.      The  donee  could  mi 
enforce  it  at  law  in  his  own  name,  because  at  hiw  it  could 
not  l)e  assigned.    Again,  the  executor  could  not  enforce  it 
at  l;i\v  against  the  obligor,  because  he  (the  executor)  has 
not  the  bond  to  enf  )rce,  nor  could  he  by  an  iiction  at  law 
recover  possession  of  the  bond  from  the  donee,  boc:ui>e 
he  (the  donee)  has  a  rigiit  to  keej)  the  bond  as  a  donatio 
tiLortts  causa,   Tiie  C*)urts  then  say,  inasmuch  as  the  donee 
has  that  security,  by  force  of  wliich  alonij  the  amount  ean 
bj  recovered,  such  (h)nee  is  entitled  to  that  amount,  anihs 
he  cannot  recover  it  in  his  own  name,  a  C4)urt  of  Eijuity 
will  order  the  e\(?cutors  to  recover  it  i.s  trustees  for  liinu 
and  when  recovered  to  pay  it  over  to  him. 

With  a  deposit  receii)t  the  case   is  totally  diflcreut. 
Nothing  is  payable  by 'virtue  of  that  alone.    The  donor  j 
might  have  drawn  that  £oOO  out  of  the  Bank,  by  cheque, 
ten  minutes  alter  luj  had   handed  the  deposit  receipt  j 
to  the  donee  ;  or,  after  his  death,  his  executor  (supposing 
that  otHce  to  have  been  filled  by  a  stranger  to  the  donee) 
might,  on  producing  probate  of  the  will,  have  compelled 
the  l^ank  to  pay  him  that  £300 ;  and  we  do  not  well  see 
how  the  donee  could  have  maintained  against  such  execu- 
tor, a  suit  at  law  or  e(piity  for  that  amount  so  received  by 
him. 

The  same  principle  would  apply  to  the  case  of  an  Ex* 
chequer  tally,  cs  the  debt,  of  which  it  was  the  ackaowledg- 

ment 
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mcnt,  would  not  be  paid  except  on  the  production  of  the  tally  ;  186'3. 

and  therefore  the  donee  W(Hiid  liave  that  which  was  abso-   

II  1     .  .     i.  ^1  11^       Ex  Parte 

lutely  necessary  to  obtaui  payment  oi  the  money.    W  e  gkuc»w. 

think  that  this  £300  did  not  pass  to  Mrs  Gerow,  inasmueh 
as  the  evidence  does  not  shew  what  would  amount  to  a 
dehvery  of  the  subject  of  the  donation  ;  and,  that  with  respect 
to  this  amount,  the  jud<j:nient  of  the  Surrogate  Court  must 
l)e  altered,  by  the  addition  oi  this  amount  of  £^i()0,  to  the 
debit  of  Mrs  Gerow  in  xXw  account  ai2rainst  her  as  execu- 
trix, and  the  judgment  in  other  respoots  atHiMKvl  {a), 

{a\  In  U^icUt  V.  Kayp^  L.  It.  0  Eq.  10?^,  it  wa^  hoM  tlint  tb»-  delivery  of 
the  ilonorV  clirquo  on  hi^  banker,  wliieh  wa.^  not  pre-^eiUiMl  i  ill  atUT  t!ie  donor's 
df-:ith,  wan  not  a  *i:ood  </'>/ta/^; //I'^r^M  ;  and  in  Ilcnk  w  lU  ak,  A.  R.  13 

E}.  ts;),  tin  ,l.?liv'"ry  rojj»i!i  wiMi  f!»'i  vh^^^x ».  of  th  ?  <1  )ii  m''-<  biiilc  t's  pa^>- 
book,  wa«  held  not  to  make  any  dilVereiiee  in  such  a  case,  lint  in  Di'omfrtj  v 
Bninton^  L.  R.  ii  A7.  'JTO.  where  a  clnHine  s(;  given  was  pr«'^«'nt(  d  duriiii?  ti.'O 
donor's  lif<»,  but  was  refu>cd  payni'-nt  because  tip'  banker  iloubled  the  si;;- 
nature,  and  thn  next  day  the  donor  died;  it  was  held  to  be  a  eonipUte  i^itt 
inter  civos  oClhc  amount  ol'the  ehe(|iu?.  So,  wnere  the  d  Mior  hatl  paid  away 
the  cheque.  h*o/Is  v.  Vtuircr,  J,,  /,'.  .">  Clmn.  Dir.  T:><).  Wliere  tlu^  rloiior  ^  tvc 
the  donee  u  deponit  note,  by  whieh  the  donorN  bankrrs  neknovvledfied  that 
t^t-y  held  a  sum  of  money  belonninj^;  to  him.  it  wa^  held  that  tlie  d'-liv'^ry 
that  d  'po^it  not<'  c»*nf  mt.mI  on  ih  •  d  )nee  th  •  ri.i;ht  to  r«'c.«ive  tli  *  in.)n  'y  as 
^  dmafio  mirtitt  ca>(sa.    Ami-<  v.  .'M  A> (III).    Tins  ca^e  was  fol- 

lowed in  Moore  v.  Moore,  A.  J!,      /s/.  474. — Uepohtkr. 


^ARRICKand  OniERs,  Assk^xkks  of  HOLDEIIXESS, 
a  l^ANKKi  TT,  wjaaiHt  ATKINSON. 

INDEBITATUS  assumpsit.    The  declaration  contained  Defendant 
counts  for  goods  sold  and  delivered  by  the  bankrupt,  dTiivor  deals 

^nd  for  money  had  and  received  to  his  use  ;  also  for  gootls  LVes>e"/i'n*'^'* 

payment  for 
jfoods.  While 

^  deals  wore  being  delivered,  IVs  agent  agreed  to  pay  defendant  cash  for  half 
the  deals,  and  paid  him  £*2(),on  aeeount;  but  before  the  loatling  ot  the  vessid  was  completed, 
b<'came  bankrupt  in  England,  and  hi^  agent  in  this  wuntry  refu-sed  to  mak«  any  further 
Payment  to  the  defendant,  but  gave  him  the  bill  of  lading  of'  the  cargo,  which  he  sold  for 
Qi»owD  benefit.  Held, —  that  the  portion  of  the  cargo  Hhipped  before  IV»  bankrupt<'y  vested  in 
Oi*  a»(iiigneeif( :  that  the  sale  thereof  by  the  defen<lant  was  a  conversion ;  and  that  the  assigneea 
i&ilght  waive  the  tort,  and  bring  an  action  for  mcmey  had  and  received. 

A  declaration  contained  Hpeciai  counts,  and  also  a  count  for  money  had  and  received,  and  the 
Ptrticulan  were  applicable  to  both  counts:  Held,  that  the  plaintift,  failmgon  )he  special 
eouot,  coald  recover  on  the  count  tor  money  had  and  received,  though  hia  counsel,  in 
flpening  the  case,  did  not  claim  to  i*ely  on  that  count. 

ftnld 
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Carrick 
against 
Atkinson, 


sold  and  delivered  by  the  Jissi<]^nees,  and  for  money  had 
and  received  to  their  use.  The  particulars  of  demand 
contained  items  applicable  to  each  count. 

At  the  trial  before  Par]xCi\  J.,  at  the  last  Kent  circuit, 
it  appeared  that  the  defendant  and  IIuIdcr/ieHM  had  entered 
intei  a  written  contract,  by  which  the  defendant  agreed  to 
pay  for  certain  goods  furnished  by  IloJdenv^sa^  in  deals  to 
be  delivered  on  board  shi[)s  sent  to  Bnvfoarhe  to  receive 
them     A  vess(»l    haviu!^   been  sent   for    tli;it  purj)ose 
by    Jlolfhiriu'ss ;   his    aiifcnt,    (jorye    ^TvLtod.  airroed 
to  pay  the  dcfi'ndaiit  cash  for  h!ilf  the  valu(»  of  the  ca»*i:o, 
in  pursuaucv'  of  wiiico  airrcement,  the  dcfen<lant  coij]- 
nicncod  loailiiiu:  \  \v^  v^'ssel  .^onie  time  before  the  lOth  Jni\(>, 
l.S.ys,  aihl  (•■'iriiiui-d  (loiiiii:  so  until        17th  Janr\  A 
in  bankruj't  y  issncij  in         A///'/  ai^ainst  7/o/^A'/*/K"'V.  on 
t\\v    iniii  ,/■/<■',   ail   l!ie  plaintiifs   were  ai)i)ointe(l  iiis 
as.-iuii  '  >s.     InM'liii^ciK'o  i)\  I'lis  r(\'iched  DuchtUfhi'  on  t!ie 
\A  tinu^  McLtod  had  advanced  (  )  tlio 

(lt  l.'n;l.ii.l  £::')  <»»i  I  in.'  tirais,  but  <icv*lin('<l  to  niaki'  aii  v  riirlli:'-' 
::i!va;i.s's  :  !:  •,  ■..•)'.Vi'Vor,  d<'livcriMl  lo  tInM](»icn<l:int  l.ic  isii'' 

C/i'  1  I  .ill:5  •>!   t!l»   il  ;i!.>  .rroadv  .^lli})))^:! ,  aii.l  \\w  <!(■  i<.M.'l.lli 

si»ld  il.v' il- a:>;';:;  -■^-ID-'S.    On  j'acts,  th:*  j)laii.ii.'i> 

con.M  U'I  c'.Mii  'iiiK -^l  ['.\\\\  iii*  was  rniilK'd  to  rci'over  "'ii  t-- 
;  1  anvl   r^M'^'iv.-d   t  >  nst*  th; 

'  In  1  ni'idL'  n^>  allusion  to  tiiisvOii! 

'i''i'M''ar;!rd  »I inbr^^  did  -i  )t  ^  i  >:;i! 
;!i  \  \\'\\  \\'\\\\        a  N'ci'.i'n  t.  w.ts  iou:;' 


ii'.'X  i  iu)  fa-- 
)■  \')  til.'  iui' 


Ciiun; 
as-i-ii 
in  (»:)'• 
tiir  ca 
for  ka; 

A  mil 
ti(jH,  liaviii:^:  l)-;»'n 

I),  S,  IC  rr  siu'W 


J' 


///  '7 


i 


.  \v  trial  on  the  jirronnd  of  niis.'.iroc- 

I  can.s-j  in  ll'Jartj  term  hwL  IIo  c'l.i- 
ti'ndcs]  thai  ln-.'r«»  was  no  cvi  KMu-e  of  inonoy  lial  -'in*! 
received  to  liiv?  use  oT  tin;  [)lai(itiirs  ;  tiiat  the  proce«»d?  "I 
the  deals  wen?  received  by  tln^  defendant  under  the  a.'rei-*- 
ment  with  Mr  L^od^  for  his  own  use,  not  for  the  use  of  th*' 
plaintiifs.  Tiial  the  assiirnees  havinjJ^  adopted  IlohhrAc^ 
contract,  could  not  afterwards  rescind  it,  and  sue  f'^ 
money  had  and  received,  unless  both  parties  could  be  p"^ 

in 
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in  statu  quo,   Pingreey,  Watson  (a);  Hunt  v.  Silk  (b) ;  1863. 

Brewery.  Sparrow  (c).  No  such  claim  having  beeu  stated   

in  opening  the  case,  it  could  not  bo  taken  when  the  other  against 
causes  of  action  had  failed.  Atkinson. 

Palmer^  contra.  The  particulars  being  general,  the  plain- 
tiffs could  recover  on  any  claim  included  in  them.  If  they 
were  too  general,  the  defendant  should  have  applied  for 
an  order  to  amend  tliem.  I/all  v.  JJollard  {d).  The 
case  was  opened  on  tlir  wiiole  declaration.  On  the  issuing 
of  the  Hat,  tlH3  deals  wliicli  had  been  loaded  became  the 
pn)perty  of  the  a.ssii;*iir,'s,  .ind  liie  sale  of  them  by  the 
defendant  w:js  a  coiiV  'i  >Ii);i.  .S'//.' v.  ]Vor>/ri(:k  '  e) ;  IfuU' 
ier  V.  I^-jIl.^  (/).  'ihc  [)iaintiri*s  nn-lil  waive  tlir  tort,  and 
bring  an  action  lor  uiun  v  !i:i'l  and  r^'cv'ived,  lor  the  pro- 
coeds   of    th(.'    gOOlK    r<,>i;V«'.-U'd.      Jv'f.'-'''   V.  Jlfi'dilf)    { 'J )  ; 

Farrotv  v.  M'l'/r.^  HV/y  (/).   'i'he  plaint iil's 

cuuld  also  rv'covri"  i;:  *ivT  l!::  -  ro'L.t  ihc  L''j'.)  defen- 
dant by  jhLarl,  as  the  :'!v:;u=  il  v.:-.  I'-.-ie  :Ui<;r  l!->!d:r- 
Ms-'i  bec.iui  *  o  i niuMMi. . 


CAKiL::,  (.\  .1. •:  '      •;:  I:;. v.!"^he  (\)urt. 

It  i:.  not               •■■\  1-  \\.\  ,  :'      'Il  '  j)iaiiitiiis  ean 

i'0(:;,ver   oi>  ;;<:;.-  e.'         e  .  ■  •      :  .  r.(' i;>n    ile;.^  ug 

l>roiiiis(\-i  by      '  :  .  :!  '   o  '  :  .\.\\\\)\ 

Tiie  eoiui;;!':              :    i:.  ■•\^  \  '  --hw^'   ..;::!  I'-e  baiiki'ijol 

'hitler  to  i!;e  j,  -.v       '  >  bv'  ;'»r  i:i  >le  ils,  lo  \).\ 

^e|iv<-r».:(.l    IjV   ill"        '   ..  '  .  '    ^-^i  o!'   A'CSSeU  seiii 

Ihu-'oncl.'^  for      *  .:,  ; .e  iM  jiro.'j*  of  I'le  NrcMeh 

*'^f  sucli  a'::re-'inei!. ,  .iii'!  \\  '\,\\'\  were,  thervj  was  no 
^peela!  <:o;iiil  to  c'ov«  /  i'. 

Tliero  were,  how  ^v.  r,  ;.I  .  )  (;->.;  -.i^  >o;]-;  sohl,  and 

^l(>ney  hnit  i^y  the  assi::i;.'v<i*  alter  thi^  l>anl;rn[)tey,  and  for 
^loney  h.id  and  reeelv--,!  ey  t!ie  '[Viidant.  to  the  use  of 
the  assignees  ;  and  the  plaiiiiiii"^'  \)\\\  ol"i)articu!ars  contained 
general  items  corresponding  with  these  demands. 

fa)  8  Ke.rr,  251.  (6)  5  E'^t,  441).         {cAl  B.  k  C.  310.  ' 

id)  1  //.  <e  A"  134.    ((0  1  i/.  y>V"..  <;orj.    ( f)  \  t.  r.  182. 

{g)  4     ^^7.  i?.  49-4.  (/i)  18      ii.  'm.       (i)  4  3/.  4f  \V,  451. 
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1863. 

Caiirick 
(njdinst 
Atkinson. 


It  appeared  that  a  fiat  in  bankruptcy  issued  in  England^ 
against  Iloldeniess,  on  the  10th  Junej  1858,  by  which  all 
the  ri<rhts  and  property  of  Ilolderness  vested  in  the 
plaiutifl's,  as  assiiriH^cs  under  that  fiat.    A  vessel,  which 
had  Iiecn  sent  by  Ilolderness  to  Jhicfouche,  for  the  purpose 
of  roeeivinir  a  h)ad  of  deals  from  the  defendant  according 
to  contract,  was  loaded  ))V  defendant  about  17th  June, 
l><5'i,  under  a  special  arrancronient  between  dotcndant  and 
(weo,  McLeod,t\w-  nianaLriug  ai^eut  of  Ilolderness^  lli.it  the 
defendant  was  to  receive  casli  for  half  the  value  of  the 
cariro  ;  in  pursuaiuu^  of  which  arrangement,  JIcLeod  li.id 
l)aid  di  fendanl  as  much  as  £*2().     Intelligence  of  the 
bankruptcy  of  J I^ldenmss  having  be('n  received  on  17th 
J(ine^  M  L'-od  very  pro[)erly  declined  to  m  \w.  any  furthiT 
advances  to  tl:e  del'endant,  but  very  improperly  IiuikIimI 
over  to  him  the  bills  of  lading  of  t!i'.^  carufo  of  deals  which 
had  been  sliipped,  and  thereby  enabled  the  defendant  to 
dispose  ol'  t'.at  cariro  for  his  own  benelit,  and  retain  the 
£20,  wliicii  had  been  previously  advanced  as  a  cash  pnv- 
ment  on  hall"  the  cirgo.    The  proceeds  of  the  cargo  !?okl 
by  the  defendant,  would  seiMu  to  have  netted  about 

On  these  ficts,  the  plaintills,  having  failed  on  the  con- 
tract between  tli<i  delendant  and  the  bankrupt,  Imvinj 
been  apparently  studiously  ke|)t  in  ignorance  of  the  special 
nature  of  that  contract  by  McLeod^  until  he  stated  it  at 
the  trial ;  their  coimscd  t!ien  contended  that  a  case  wai 
niaih^  out  on  the  count  tor  money  had  and  received  to  the 
use  of  the  assignees.  This  was  not  submitted  to  the  jury 
by  the  learned  judge,  and  was  resisted  on  the  argument  tor 
a  new  trial  by  the  def(Mulant\s  counsel,  on  the  ground  that 
it  was  m)t  any  part  of  the  case  opened  by  the  plaintitT? 
counsel  at  the  trial.  It  is  quite  evident  that  it  was  not  so 
opened  ;  but  though  not  alluded  to  in  the  opening  of  the 
case  by  the  plaintitfs'  counsel, ^f  the  case  he  opened,  and 
on  which,  no  doubt,  he  originally  relied,  unexpectedly 
fails,  and  the  evidence  shews  another  ground  tor  recover- 
ing, which  is  contained  in  the  declaration  and  in  the  par- 
ticulars, we  are  not  aware  of  any  authority  by  which  he 
is  precluded  from  taking  advantage  of  such  a  grounJ, 

xnerol/ 


In  the  Twenty-Sixth  Year  of  VICTORIA. 


519 


merely  because  the  counsel  did  not  specially  jillude  to  it  1863. 
in  his  opening  address  to  tlie  jury.    The  course  not  un-  ^Tkritk 
frequently  adopted  by  counsel  in  open  ins:  the  plaintiffs'  against 
case,  of  saying,  *'  Wo  shall  rely  on  evory  count  in  the  Atkinson. 
*'  declaration,  and  failing  one,  shall   rely  on  another," 
would  get  over  the  technical  difficulty,  and  not  throw 
much  more  light  on  the  matter  than  would  be  enjoyed 
without  any  allusion  to  the  several  counts. 

Conceiving,  therefore,  that  the  pijiintills  wen*  not  pre- 
cluded from  recovering  on  the  count  for  niouiy  had  and 
received  by  defendant  to  the  use  of  the  assignees  ;  did  not 
the  evidence  present  a  case  which  ought,  on  that  count,  to 
have  been  submitted  to  the  jury?  It  is  (|uite  clear,  what- 
ever part  of  that  cargo  had  Ihmmi  sliip[)e(l  previous  to  the 
li^th  June,  under  the  arrangement  between  ^^r  Lf'o  I  lunl  the 
defendant,  was  the  pro|)erty  of  Ilohh^rness ;  and  as  such,  uW 
the  loth  June,  vested  in  the  plaiutitfs  as  his  assignees. 
The  subsequent  sale  ot  that  car^o  l)y  the  defendant  was 
a  conversion,  for  which  he  wonhl  Ix?  Iial)h>  to  the 
assignees  in  trover;  and  this  is  the  especial  ease  in  which 
a  party  may  waive  the  tort  and  hring  an  a<  tion  for  money 
had  and  received,  and  limit  his  right  to  recover,  by  the 
actual  proceeds  of  the  goods  tortiously  converted.  For 
these  reasons  we  think  that  there  must  be  ji  new  trial. 

We  do  not  think  it  necessary  to  give  any  opinion  as  to  the 
€Xact  amount  which  the  plaintills  would  be  entitled  to  recover 
fi>rmoney  had  and  received.  They  were  clearly  entitled  to 
tbe  £20. 

Rule  absolute. 
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1863. 

THE   PRESIDENT,    &c.,    of   THE  CHARLOTTE 
COUNTiT  BANK  ai/alnst  BERRV  a.id  Othep.s. 

statute  or       ^  SSUMPSIT  aofain.st  the  executors  of  one  lltonm 


f       4   SSUMPSIT  agaii 


LimiiHiions      /~\   Jjcrru,  on  a  pioinissorv  note  iiKule  hv  him  on  the 

to  an  action  *M  .  yor.  1854,  pnva])h^  hix  hioiiths  after  date.    Plea,  the 

a>?aiiiMt  the  x«  i  • 

executors  oi  statute  oi  i^iinitat lolls. 

upromissir^^      At  the  trial   before  JUfcliJ'.'  f/.,  at  the  last  C/forJolff' 
a^\>Hnkh*i"  ^^Coiintv  circuit,  it  appiian^l  that  the   note,    wiiich  wis 
uTImly  lAT*  ^•Jill^'<l  <*»  >tock-note,  hMcl  ])een  diseouuted  hy  the  plaiiilitrs, 
deno'to  Uikof^p  y^^r/-'/,  who  was  a  stoeklioldcr  in  the  IV.udv. 
the  Statute        Ji,  order  h)  t.iki'  the  ea>e  out  of  th(^  Statute  of  Li:nit:i- 

wus  llial  of  , 

tlu'  l*ri>i«l.  iit  tioiis,  the  [)laiirLiir- ive  evi-lence  of  a  nax  uient  of  illt(M•('^r 
ol  till-  r.aiik,  ,         ^        .    .  '  .  .    ..  .  '    ,         ,  ,p. 

who >t:iii'ti     on  l!ie  not*,  uiliiiu  six  yt'ar.>  oetore  action  orouirhl.  iiio 

tiiat  ibe  ,  .  ,  , ,  .  .    .  .  1     .  -x  I         .  i 

iiiaktr  1)1  ilu'  on ly  (  Valence  < HI  l.iis  jjoiiit,  was  lliat  oi  .>lr.  z*^''.  t!i3 
maL^^^^^^^^        Presivh«ht  and  sulicilr.r  of  the  Bank,  who  stateii,  llml  in 

!Mit\)?r<nm ^^''''^^  '''''   '^■'•^    ""^  posst^sion   a   sum  ..;t" 

ol  inom'vin    |)^.l(,niri:in-  to  l^'innrts  Ijr  the  in::k"r  of  the  UoP'.  '^rilli: 

III-  liuluN,  all             ^      '  ^  ^ 

amMiiii  lor  an  aiuoii'il  rer"ivv'd  (>:i  a  poii'-\'  of  iii-^urancf  :  no  t"!ii 
iiiicicsl  on  l!i<'                            ,  ,          .  , 

iioh',  ami  ihni  J>rrr'/  lu'  wo"i';«l  :'''l:;i:i  the  nrmc/  on  :ireou!it  <>t"  tli;' ' 

Ik;  li;i(l  il«)in-    .         '      .                 1  •  .     f  I  »  •          11  i- 

t^o.  ami  iiiailc  Ml  tjUeslloil,  l'>  W  i  Ji/il  » >0|«"ft  i '<  { ,  hut   ;i  I  UTWaiM^ 'n:!* 

«.lun.  Ukt.'ui    senied   to  ahnv    .ii:n  !■>   ret.iin  .11'',  on  ncrount  "! 

iiitiu-i*.-; ,  ainl  l!ial  lie  did  so  rri-iin  imd  .'ippiopi-iaio  lii;.*; 
(Iu.-«..i,  iHit     <nin.     i'.'o  rec.'inr  was  L'ivi'U  to  lUiri  I'or  this  iiuhh-v.  :i!i'l 

UiiTc  \va.-  no  ^  • 

('nir\  OI      !:  iio  ciitry  iiiadc  oi' I  he  p.;\'uii'nt,  excr;)-  the  lollowiiiu  iik'iii- 

!»:!>  Ilii  0:    111  *  *^     '  * 

iiiij  o.).)ix- ol   (;ran(huii  made       .-.r.  .Slr>-f:-^  in)on  a  sheet  : 

tli;;  liatil>,an.i  "  ^  ^  ^ 

Hi)  m.j.ir.'-  "'lilUil  JSor. 

iiU'iU  tlM^i.'...: 

u|  «ni 1!  )!.;,  *^  KN'CiMved  of  'J\  Jjcwry^  on  account  of  note.  " 

iiii'l  n<)  J  t"i  -.I'l 

i^iveu  to  There  were  othiu*  entries  on  ihis  paper,  of  pavineiit^  1>V 

luaKe;  ol  i.u;  . 

luiic ,  —         other  persons  on  stoek-notes,  tliC  la.^t  of  wliich  was  da  leu 

Comi  r.i;i^...l  .       ,  , 

fo  -  i  isj .     >  111  Ajtnl.,  1  'S()  I . 

the ' Ai-i     ol     Iii  aii>wer  to  this,  tiie  tU'fcndaiits  <j:ave  evidence  of  a 
vt'i.iiri  ii\^     conversation  Ixitween  Mr.  Strtet  and  one  ot  the  defeiiJants, 
favoi  ol  t  ic;   jvi,oiit  ten  days  before  the  trial,  in  which,  it  was  said  that 
Mr.  Stretd  had  admitted  that  no  interest  had  been  paid 
on  the  note.    It  was  also  proved  by  a  clerk  in  Mr.  SlreU's 
office,  that  he  had  examined  his  cash  book  and  ledger,  and 

found 
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und  in  the  former,  entries  of  payments  to  Thomas  Berry ^  1863. 

iiong  others,  one  28th,  Nov.  1859.    ''Paid  Thomas  Berry   

Charlotte 

iO  in  full  for  insurance     J)ut  that  there  was  no  credit  to   co.  Bank 

erry  of  the  £10.    It  also  appeared  by  the  evidence  of  the 

3rk,  that  Mr.  Street  had  been  subpoenaed  to  produce  his 

oks  at  Frederlvton^  where  the  cause  was  to  have  been 

ed,  and  that  after  his  return  from  Frederirfon,  the  clerk  - 

d  atrain  examined  the  lodger,  and  found  £10  credited, — 

?  entry  having  been  reccp.tly  made, —  and  that  there  had 

en  an  erasure  and  alteration  in  the  addition  at  the  foot 

ihe  page. 

Mr.  ibtreH  was  called  on  the  part  of  the  plaint  ills  to 
plain  the  time  and  circumstances  un<ler  which  this 
try  and  alteration  in  the  book  were  made. 
The  lcari>cd  Judge  (lirectcd  the  ]\\vy  that  if  Jy^vry 
tht>rized  the    appropriation    of   the  £10  out  of  the 
iurance  money,  towanis  paying  lh<»  interest  on  the  note, 
d  it  had  been  so  appropriattKl  by  the  [)laintiir-s,  it  would 
ke  the  case  out  of  the  operation  of  the  statute  of 
iniitntions.  and  the  plaintiffs  would  beenlitled  to  recover, 
he  jury  found  a  verdict  for  the  delendants. 
la  Michaelmas  term  last,  a  rule  nisi  for  a  new  trial 
a.s  granted,  on  the  ground  that  the  verdict  was  against 
le  weiirht  of  evidein  e. 

A,  It,  Wetmore  shewed  cause  in  Hilary  term  last ; 
itmg  Svcaln  v.  ILtll  (a);  Wortman  v.  Marter  (b). 

J.  A.  Street,  Q.  C,  in  support  of  the  rule,  referred  to 
felliny.  Taylor  (c).  (7ur.  adv,  vult. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
.  rule  nisi  for  a  new  trial  wis  granted  in  this  case  ou 
le  ground  only,  viz.,  that  the  verdict  was  against  the 
eight  of  evidence.  The  case  has  some  rather  peculiar  fea- 
ires.  It  is  an  action  brought  by  an  incorporated  banking 
impany  against  the  defendants,  as  administrators  of  one 
homas  Berry,  on  a  promissory  note  made  by  him  as  far  back 
April  3d,  1854,  payable  six  months  after  date.  It  is  said 
have  been  what  is  called  a  stock  note,  that  is,  discounted 


(a)  8  Wilt.  45.        (6)  3  Allen,  309.        Cc)  8  Bing,  N.  C.  109 

by 
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1863.     by  the  Bank  for  (lefeiulant  as  h  stockholder,  under  some  j>j 

  vilege  allowed  to  stockhohlers.   This  note,  hy  the  laches  ^ 

^"!"bank"       Bank,  is  clearly  harred  hy  the  statute  of  Limitiitio/75, 
against     uulcss  there  has  heen  a  part  payment  within  six  yea;^, 
Berry.    ^^^^  ^[^-^     .^^  ^  ^^^  of  which  the  plaintilTs  were  hound  to  satisfy 
the  jury.    If  such  payment  really  had  heen  made  to  such 
a  creditor  as  a  hanking  institution,  one  would  natural/y 
expect  to  find  it  endorsed  on  the  note  itself;  or,  if  not  so, 
that  it  would  he  ju-ovcd  ])y  the  evidence  of  some  officer  of 
the  Bank,  whose  duty  it  was  to  receive  monies  for  the  Bank ; 
continued  hy  some  entry  of  such  payment,  made  at  the  time, 
in  the  hooks  of  the  Bank.    In  this  case  there  is  no  such  en- 
dence  as  this  ;  neither  the  note  itself,  nor  the  hooks,  nor  the 
cashier  or  teller  of  the  Bank  shew  any  payment  wliatever 
made  on  this  note.    The  fact  rests  on  the  evidence  of  Mr. 
tStnet,  the  President  and  solicitor  of  the  Bank,  who  :>tatc3 
that  he  was  authorized  hy  ThoDiai^  Berry,  on  28th  iV^or.  1859, 
to  retain  a  >um  of  ^^,'10,  out  of  an  amount  of  insurance 
money  for  wnich  he  was  then  accounting  to  Berry^  for  in- 
terest on  this  note  :  and  that  he  made  a  written  memoramlura 
of  such  payment  on  a  sheet  of  paper,  which  he  i>roduced, 
shewing  an  entry  of  that  nature.   \o  receipt  was  alleged  to 
have  heen  given  to  Bemj  for  that,  or  any  amount,  nor  was 
any  entry  made  ol  this  sum  to  Berry's  credit  with  the  Bank, 
so  that  had  the  statute  of  Limitations  not  presented  a 
defence,  the  defemhuits  would  liave  been  utterly  unable 
to  prove  this  payment  in  reduction  of  the  amount  due  on 
the  note. 

We  cannot  too  strongly  condemn  the  treacherous  conduct 
of  Morrison,  Mr.  StreeCs  ^iwdewt,  in  endeavouring  to  ohtain 
by  furtive  means  from  Mr.  SfreeCft  books,  papers,  and  privat* 
depositories,  evidence  injurious  to  the  interest  of  his  master^ 
client;  conveying  such  evidence  to  the  defendants  in lh« 
suit ;  and  otherwise  communicating  with  them  in  a  manner 
hostile  to  the  plaintiffs,  and  encouraging  the  defendant-?  to 
resist  the  claim. 

Still,  the  jury  were  the  proper  judges  as  to  how  far  his 
statements  would  throw  doubt  upon  the  correctness  of  tli« 
other  testim©ny.    The  nonproduction  by  Mr.  S(reei  of  hii 

booki 
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k,  which  had  been  referred  to  by  Morrison^  and  the  1863. 


rrE 


that  there  was  another  pecuniary  transaction  between  charlo 

Street  and  Berry  on  the  same  day,  to  which  the  re-  CX).  Bank 
ing  of  Berry's  money  might  possibly  have  had  reference,  bk^ry 
e  circumstances  which  might  naturally  have  raised 
bts  in  the  minds  of  the  jury.  It  is  not  material  for  us  to 
,  to  what  conclusion  we  might  individually  have  come  on 
point  in  question.  It  was  one  peculiarly  for  the  deter- 
ation  of  the  jury,  and  was  one  which  the  plaintifls  were 
nd  to  prove  alBrmatively  to  the  satisfaction  of  the 
r.  The  affirmative  evidence  on  the  one  side,  was  met 
I  statement  of  circumstances,  which  if  true,  were  incon- 
ent  with  that  affirmative  evidence.     No  such  evidence 

given,  as  would  have  been  available  had  the  transac- 
I  really  occurred,  and  the  affiiirs  of  the  Bank  been 
laged  with  ordinary  prudence  and  regularity.  The 
on  was  not  brought  until  after  the  death  of  the  only 
ty  besides  Mr.  Street^  actually  cognizant  of  the  exjict 
are  of  the  transaction  («).  All  these  matters  might  not 
laturally  have  led  the  jury  to  conclude,  that  the  plain- 
\  had  not  so  satisfactorily  establish(»d  the  issue  which  it 

on  them  to  prove,  as  to  enable  the  jiuy  to  say  that 
le  had  been  proved.  Whatever  conclusion  we  might 
ividually  have  come  to  on  the  facts  submitted  to  the 
y,  we  think  they  were  the  i)roper  tribunal  to  deter- 
le  as  to  the  credibility  and  sufficiency  of  the  evidence, 
[  that  their  decision  cannot  be  disturbed. 

Rule  discharged. 

)  See,  Rogars.  v.  Powell.  38  Law  J.  Ch.  r48:  Morley  y.  Finney,  18  IV. 
i80;  Hill  V.  IVilxon  L,  R,  s  Ch.  8SS;  Kx  parte  Simpsun,  2  Pugs.  14*2; 
ne  V.  Dijane^  4  Pugs.  a>«  to  the  effect  of  the  unoorroborated  statement  of  a 
leiss  in  a  i»uU  againnt  the  etitate  of  a  deceased  person. 
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HEAVY  agahul  ODELL  and  Others. 

ada1^JiWe*to  ^  I  ^HI^  ^"^^^  action  for  the  price  of  a  quantity  of  spn/ce 
contradict       I  1o<ts  ;  tried  before  Carter,  C.  J.,  at  the  hist  6V.  John 

a  Htatoment  "v^  , 

made  by  a  Cir(;uit. 

th»* defendant,  The  plaintiif  hud  agreed  M'ith  the  defendants,  who  car- 

cffecfofsuch  on  l)U.sine.s.s  at  Musquash,  under  the  name  of  Kmgld 

bcVoTonti^rm  C()iifj)a nj/ ^  to  deliver  to  them  in  their  mill-pond  a  quan- 

ori^ffi^^^^  ^^^^^  spruce  saAv  h)gs.  The  plaintilf  swore  that  ho  lud 
den(o*is*^a*d cpiantity  of  h)gs  into  the  (^'fendants  unll-poml, 

niissibii!  in  and  luid  them  surveyed  by  one  Ilardinqx  that  he  ffivea 
itM'lf,  the  time  ^.    ,  ,       i  , 

ofi^sadmi^-  copy  of  the  survey  bill  to  the  detendant  hnight;  that 

discretion  of  he  made  no  ()])jection  to  it  for  a  coubiderable  time ;  that 
thcjudf^e.  ^j^^  defendants  sawed  two  of  the  logs  in  their  mill,  and  had 
sold  a  i)ortion  of  them  to  oni*  (Jarbutt. 

In  answer  to  this,  the  defendant  Knight  stated  that  he 
was  dissatisfied  with  Jfarding\s  survey,  and  had  told  the 
plaintiff  so  at  the  time  he  delivered  the  copy  of  the  survrv 
bill,  or  very  soon  afterwards  ;  that  the  defendants  had  never 
accepted  the  logs,  and  had  never  authorized  Ga/iaW,  «r 
any  other  p/crson  to  take  any  of  them,  and  that  GaM 
bad  not  paid  the  defeudtittts  for  any  of  them. 

The  plaintifl'in  reply, called  (Varfia^^  to  contradict  Kniyhi 
He  proved  that  he  had  taken  five  of  the  logs,  for  whi<"h  he 
had  oflered  to  pay  Knifjhf,  and  that  Knighl  told  biin  b« 
could  give  the  defendants  credit  for  the  amount, which hedid. 
The  defendants'  counsel  then  propo'sed  to  recall  Knight^ 
contradict  Garhutt ;  but  the  evidence  was  rejected. 

A  verdict  having  been  found  for  the  plaintiff, 

A,  iZ.  TFe^wiore,  obtained  rule  ni«t  for  a  new  trial,  on  the 
ground  of  the  improper  admission  of  Garhutts  evidi»Dce» 
and  the  improper  rejection  of  KnighCs  evidence. 

Duff  shewed  cause  in  Hilary  term  last;  contend- 
ing that  the  evidence  was  admissible  to  contradict  Knights 
statement,  and  that  Knight  could  not  be  recalled. 
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A.  R.  Wefmore,  contra^  contended  that  GarbtUts  evidence  1863. 

as  inadmissible,  as  it  only  tended  to  confirm  the  plaintiff's  ^^^^^ 

'iginal  case.  against 

Cur.  adv.  viilt.  odell. 

Carter,  C.  J.,  now  delivered  the  juilgment  of  the  Coui-t. 
V"e  think  GarlmtCs  evidence  was  admissible  on  the  au- 
hority  of  Jacobs  v.  Tarleton  (a),  and  other  cases  to  which 
?e  shall  refer.  lie  was  called  to  contradict  a  statement 
Dade  by  Kniyht^  one  of  the  defendants'  witnesses,  as  to  a 
Act  which  appeared  for  the  first  time  in  the  defendants' 
evidence.  In  Jacobs  v.  Tarleton,  Lord  Denman  says 
*'It  was  not  proposed  to  call  Levi  to  contradict  any  state- 
"  ment  made  by  the  defendant's  witness,  l)ut  to  add  a 
*^facf.  tending  to  confirm  the  plaintift*'s  prima  facie  caso'\ 
In  the  present  case,  Garbutt  was  called  to  contradict  a  state- 
ment of  one  of  the  defendants,  who,  in  giving  his  evidence, 
stated  that  Garbutt  had  not  paid  him  for  the  five  logs  ;  and 
the  effect  of  that  evidence  would  certainly  tend  to  confirm 
theplaintifi''s  original  case,  by  proving  a  fact  strongly  tend- 
ing to  show  a  dealing  by  Knight  with  those  five  logs,  as  his 
OWQ  property.  In  Wright  r.  TF/fcox  (i),  it  was  held  that  a 
plaintiflF  might,^and,  it  seems,  ought  to  be  allowed  to  ex- 
plain by  evidence,  a  fact  which  appears  for  the  first  time 
uithe  defendant's  evidence,  and  that  the  Judge  had  a  dis- 
t^tion  in  admitting  evidence  in  reply.  In  Williams  v. 
^nies  (c),  Bayley  B.  asks  the  question,  '*  Have  you 
*cver  known  a  case  where  a  new  trial  has  been  granted, 

*  because  a  Judge  in  the  exercise  of  his  discretion,  has 
'allowed  a  party  to  give  evidence  at  a  late  period  of  the 
'  cause."  And  in  Doe  v.  jBoi/7er(rf)  ,Lord  Campbell  says,  "It 

*  is  not  suggested  that  the  evidence  was  inadmissible  in 
'  itself,  or  that  any  injustice  has  been  done.  I  am  strongly 
'inclined  to  agree  with  Lord  Lyndhurst  in  Williams  v. 
'  DavieSy  that  under  such  circumstances  the  ruling  of  the 
'Judge  ought  not  to  be  disturbed." 

At  all  events,  therefore,  the  admission  of  GarbutCs  evi- 

(a)  U  q.  B.  421.  (6)  9  C.  B.  m. 

(e;  ICr.AM.  464.  {d)  16  a  B,  805. 

7  deuc^ 
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deuce,  at  the  time  it  was  admitted,  was  in  the  discretion 
of  the  presiding  Judge,  a  discretion  which,  in  this  case, 
was  properly  exercised. 

It  was  further  contended,  that  if  GarhutCs  evidence  was 
admissil)le  to  contradict  Kahjld^  the  defendants  had  aright 
to  recall  Knvjlit  to  contradict  Garhutt,  This  could  hardly 
be.  The  evidence  which  K)ii(jht  gave  was  contradicted 
by  Garhutt;  and  Kiivjht  could  not  be  re-called  to  repeat 
that  contradiction,  or  to  strengthen  it.  If  he  could,  why 
should  not  Garhutt  have  been  re-called  to  contradict 
Knight  again  ;  and  so  on,  ad  hifinitum  ? 

Rule  discharged  ((/). 

(a)  Soo,  Whiltakf^rv.  W>'hh,1  Pnqs.        und  Brigrisv.  McBridr,  HU.T. 
l«7s.  wluTc  this  case  is  cited,  and  followed.    And  see,  WItdpley  v. 
Allen,  27')- 
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CASES 

ARGUP:D  and  Dt:TERMINED 

IN  TIIK 

JPREME  COURT  OF  NEW  BRUNSWICK 

IN 

TRINITY  TERM, 

THE  TWENTY-SIXTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


CARRICK  arjainst  McLEOl  ).  mi  June 

IHE  defendant  in  this  cause  filed  an  otlerto  suffer  judg-  Whore  the 

nient  by  default,  under  the  Art  18  V^ict.  c.  D,  and  on  ittorliey  was 
27th  April,  18H3,  gave  notice  thereof  to  the  plaintiff  \s  "",i*ieq^^^^ 
^rney ^  at  Itichifjuclo,  who  sent  an  acceptance  of  the  t^fi'^'r  teiltlonaUon- 
lis  agent  in  Fredericton,  to  he  filed.  On  the  1st  Mat/,  the  Jeg^^ 
iiit  left  the  acceptance  in  the  Clerk's  office,  the  Clerk  tii^' »cc^P^ 

ance  of  an 

ng  absent;  it  was  soon  afterwards  returned  to  him,  the  <>ffpr  ux^nfess 

rk  stating  that  the  plaintiff's  attorney's  bill  for  fees  had  wifhm**the 

been  paid,  and  that  the  acceptance  could  not  be  filed  until  bv  the  Act  is 

ms  paid.    On  the  15th  Mat/^  on  affidavit  of  the  above  ji^e's'or^r 

My  and  on  affidavit  of  the  plaintiff's  attorney,  that  the^^n^ng^j^ 

.-payment  of  his  fees  was  caused  by  a  mistake,  and  ft;f^be^«„««. 

b  he  had  paid  them  as  soon  as  he  was  informed  of  their  refused  to  sett 

^  it  aside, 

i-payment ;  a  Judge's  summons  was  obtained,  return- 

3  the  19th  Mai/^  calling  on  the  defendant  to  shew  cause 

f  the  plaintiff  should  not  have  further  time,  till  the  20th 

to  accept  the  defendant's  offer ;  and  upon  the  return 

the  summons,  an  order  was  made  granting  such  further 

le,  whereupon  the  plaintiff  filed  an  acceptance  of  the 

ir. 

A. 
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1863.        A.  R,  Wetmore  now  moved  to  rescind  the  Judge's  order^ 

  contcndino:  that  the  Jud<re  had  no  power  to  make  it.  The 

Carrick  .  . 

against     Act  gave  the  plaintift'ten  days  after  notice  of  the  otFer,  to 

McLeod.  elect  whether  he  would  accept  it  or  not,  and  authorized  a 
Judge  to  grant  him  further  time  to  make  his  election  ;  but 
here  the  plaintiff  did  not  require  further  time,  because  he 
had  already  made  his  election  before  applying  to  the 
Judge.  Wetmore  v.  DesBnmy  (a),  shewed  that  the  Act 
was  to  be  construed  strictly,  [Ritchie,  J.  There  was 
no  offer  there  under  the  Act.]  The  attorney  being  in 
default  was  no  ground  for  granting  him  indulgence.  The 
order  made,  was  not  for  an  extension  of  time,  but,  the  grant- 
ing of  additional  time,  after  the  time  for  accepting  the  offer 
had  expired,  for  which  there  was  no  authority  in  the  Act. 
[Carter,  C.  J.  I  think  the  more  correct  form  of  order 
would  have  ])cen,  for  the  plaintiff  to  file  his  acceptance 
nunc  pro  tunc,'] 

Fniser^  contra^  contended  that  there  was  nothing  in  the 
Act  requiring  that  the  application  for  further  time  should 
be  made  within  the  ten  days.  If  a  Judge  decided  that  a 
plaintiff  should  have  further  time,  the  Court  had  no  power 
to  interfere.  No  injustice  could  be  done  to  the  defendant 
by  accepting  his  offer.  [Ritchie,  J.  It  would  be  driv- 
ing the  parties  to  a  trial,  if  we  rescinded  the  order ;  when 
both  of  them  say  they  de  not  wish  to  go  to  trial.] 

Per  Curia7n:  —  The  motion  will  be  dismissed  without 
costs. 

(a)  4  Allen,  35G. 
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THE  PRESIDENT,  &c.,or  THE  CENTRAL  BANK 
against  McKEEN. 

THIS  was  an  application  on  behalf  of  Thomas  Paddock^  An  actaai^^ 
the  assignee  of  the  judgment  in  this  case,  to  reduce  the  necessary  to 
amount  of  the  fees  charged  by  the  Sheriff  of  York^  on  a  fi.  sheriff  to 
ya. execution  issued  in  this  cause,  and  that  the  Sheriff  should  therefore/ 
pay  to  Paddock  the  full  amount  received  under  the  execu-^^^"j*Jf®^ 
tion.    It  appeared  by  the  SherifTs  return,  that  he  had  i'^- ^^'l^®^*^^^® 
reived  the  execution  on  the  Cth  January^  1863,  indorsed 8 written 

scknowlcdg- 

to  levy  £477  9^.  Sd.,  and  interest  on  £377  IG.s.  Hrf.,  ment  that  » 

lew  hftd  becD 

from  the  12th  December ^  1861,  till  paid,  besides  Slierifrs  maie  on  his 
fees,  &c. ;  that  the  defendant  gave  him  a  written  acknow-Sn%r*ii^  and 
ledgment  of  a  levy  under  the  execution,  on  all  his  goods  paufThe^** 
and  chattels,  lands  and  tenements,     lhat  afterwards,  ()n  51^^*^^"^.' ^  ^'^^ 
the  nth  January,  1863,  an  order  of  His  Honor,  Mr.  ^^^J'^^j.^^^^^^^^ 
Justice  Wihnot  was  served  ui)()n  him,  wher(^l)v  it  was  ^'f^^'^:,''^^!- 

^  '  •  th«  Sherift 

ordered,  that  on  payment  by  the  defendant,  of  £477  \^s.  Sr/.,  was  tntitioa 
and  interest  on  £377  16.s.  Ih/.,  from  the  Det:eml)(n\in\\\w\xm^\ini 
1861,  to  the  4th  Januarf/,  lSh2,  the  Sherilf  should  return  ^**i)c'feu.lant 
the  execution    satislied,'' and  that  satisfaction  should  be  |Ij"|ll't7ff  th^ 
entered  on  the  judgment  roll,  by  the  plaintiirVs  alt()rney. 
That  on  the  21st  of  Jtnnianj  1S();3,  and  bv'tore  the  returii 

'  lie  rolused  to 

of  the  execution,  th(;  defeiulant  ])ai(l  the  Sheriir£17cS  1 1.^.  t:ik<%  ami 

is.-^ued  cxecu- 

4J</.  being  the  amount  direeted  Xu  be  paid  bv  the  tJudijfe's  ti.m,  under 

Druer,  which  sum  the  biienll  was  ready  to  pay  over  to  the  sheriff  levied: 

plaintiff',  subject  to  th(»  payment  of  certain  fees  clainied :  ihV^n^obt"fn<^^ 

viz.,  £9  16.V.  '2d.,  poundage,  and  ^s.  \)d,  for  the  levy.       (VL^r^Timt on 

The  Judge's  order  referred  to,  was  made  on  it  being 

shewn  that  on  the  \\\\  January,  18()2,  before  the  ^^>^«^*"fi^>"  {endereTtho 

issued,  theamountdueby  the  judgment  had  been  tendered  in*;^***^^"!*?*^ 

./        ./     o  should  be  re- 

oank  notes  by  the  defendant,  to  William  IF,  liobinson,  ^Mrned  '*Hu,\hs^ 

lied,"  and 
that  8ati8fac- 

tlon  should  be  entered  on  the  judgment:  the  defendant  thereupon  paid  the  amount  to  tho 
Bbeiiir.  Held, — that  he  wad  entitled  to  retain  oiit  ot  the  amouut  no  paid,  hLs  poundage  and 
execution  fees. 

the 
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the  assignee  of  the  judgment,  who  refused  to  accept  it, 
claiming  that  the  defendant  owed  him  a  larger  amount ; 
that  he  afterwards  agreed  to  accept  the  amount  of  the 
judgment,  but  required  it  to  be  paid  in  gold,  which  caused 
a  few  days  delay,  and  that  when  the  defendant  tendered 
the  gold,  Itohiiison  refused  to  receive  it,  stating  that  he 
had  assigned  away  the  judgment,  but  declined  to  state 
to  whom  he  had  assigned  it;  in  consequence  of  which,  the 
defendant  was  unable  to  pay  the  amount  till  the  execution 
issued. 

Frase)\  in  support  of  the  motion,  contended  that  the 
Shcriir  was  not  entitled  to  the  fees  claimed,  as  no  actual 
levy  had  been  made.  The  defendant's  acknowledgment 
did  not  amount  to  a  levy.  [Pauker,  J.  How  can  the 
plaintiff  take  that  objection?]  To  be  entitled  to  poundage, 
the  Sherilf  must  levy  ;  he  did  not  receive  the  money  under 
any  levy  in  this  case,  but  under  the  Judge's  order;  and 
he  can  only  take  what  the  order  allows  him. 

Alltii,  contra,    llobimoii^  the  assignee  of  the  judgment, 
or  Paddock^  who  claims  under  him,  improperly  and  wrong- 
fully issued  the  execution,  and  set  the  Sherilf  in  motion, 
and  they  must  pay  his  fees.    The  Sheriff  could  not  levy 
his  fees  from  the  defendant,  because  the  Judge's  order 
directs  satisfaction  to  be  entered  on  the  judgment,  on  pay- 
ment of  the  amount  indorsed  on  the  execution  ;  he  is  there- 
fore entitled  to  deduct  them  out  of  the  money  in  his  hands. 
An  actual  levy  is  not  necessary.    Doe  v.  Ilazen  (ff). 
[IviTCiiiK,  J.  Here  the  levy  was  the  very  best  one  possible. 
The  Sheriir  got  the  money.]    The  fee  is  given  expressly 
for  levying  and  paying  over.    1  Hevised  fStatutcs  487. 
AV hot  her  the  money  is  paid  voluntarily  by  the  debtor  to 
the  Sheriir,  or  is  obtained  by  means  of  a  sale  of  his  goods, 
can  make  no  diilerence  :  in  either  case,  the  Sheriff  is  entitled 
to  his  poundage  and  fees,  for  his  trouble  and  risk  in  receiv- 
ing and  paying  over  the  money. 

FrcL^ev  in  reply.  There  must  be  a  levy  to  entitle  the 
Sheriff  to  poundage.   [Ritchie,  J.  How  do  you  get  over 


(a)  3  Allen,  87. 


the 
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the  case  of  Doe  v.  Hazen?    N.  Parker,  M.  R.    The  1863. 

plaiiitifl' must  pay  the  Sheriff.    There  is  not  the  slightest  — ;  

ground  for  the  motion.    I  think  it  should  be  dismissed  bank. 
with  costs.] 

Per  Curiam:  —  Application  dismissed  with  costs,  (a) 

SffC,  Reynokls\,  Ayers^anteyp.^;  Biitsicksy.  The  Bath  Colliery  Co, 
L,  B.,  2  Ex.  D,m,  In  Bmoks  v.  Palmer,  Ilil.  T,  1878,  where  the  Sheriff 
went  to  levy  under  an  execuHon,  Hnd  the  debtor  told  hhn  that  he  hud  a  eer- 
taiii  stock,  of  which  the  SheritT  made  a  memorandum,  an  1  told  the  debtor  that 
he  had  levied  upon  it,  and,  at  the  debtor's  request,  lefl  it  in  bin  possession,  on 
A  promise  that  it  Hhould  not  be  removed;  it  was  held  that  the  debtor  wa.s 
estopped  from  saying  there  had  been  no  levy. 


THE  QUEEN  aijainsl  ROBERTS. 

THE  defendant  was  siunmonod  to  appear  lu'fore  Thomas  ^v^^^^^P^^^^^ 
*  ^  lor  seiimg 

W.  BUss^  Escpiire,  a  Justice  of  the  Peace  for  J^^^lj^pYiH 
County  of  Kent^  at  the  Parish  of  Itic/nhucfo  in  that  County  was  instituted 
(in  which  parish,  both  the  Justice  and  the  defendant  justice  of  the 
resided),  to  answer  a  complaint  for  selling  licjuor  witlioiit  JnThe  murn 
a  license.    At  the  return  of  the  summons,  the  liear:ng  was^JJu^*] 
adjourned  till  a  further  day  ;  before  which  day,  the  di*l'end-f;F»«^^^^^ 

ant  went  before  another  Justice,  in  a  different  |)arish,  and  ^^^^ 

*■  *  adjournment, 

admitted  the  sale  of  liquor  without  license,  as  ullesred,  dt^-f  ^uiant 

,  .     T      .  1  .    .       '  ^       vvent  before 

thereupon  this  Justice  entered  a  conviction,  and  imposed  another  Jus- 
a  small  tine  on  the  defendant.    At  the  adjourned  hearing  mitted  the 
before  Mr.  liUss^  the  defendant  pleaded  this  conviction  in  upoi^idl,*'*' 
bar;  but  Mr.  Bliss,  notwithstanding,  proceeded  with  the 

case,  and  convicted  the  defendant  of  the  offence  charged.  ^^t^jVe^ud- 
A  rule  nisi  for  a  certiorari  to  remove  tiiis  conviction,.^*"'""^^!  ^^'^'^f- 

^  ,  '  ing  betore  A, 

barinff  been  obtained,  ibe  <bfcn«iant 

„  Till*       piea  ied  this 

allien  now  shewed  cause,  and  contended  that  the  hrst  conviction  in 

conviction  was  a  fraud,  and  wiis  no  defence  to  the  conviction  proceeded 

before  Mr.  the  defendant  having  himself  procured  itanaVonvi'S 

nfter  the  proceedings  before  Mr.  Bliss  had  commenced. 

The  other  Justice  had  no  jurisdiction  in  the  matter,  as  no^jf  ^'^"viction 

•  was  goocii 

complaint  had  been  made  to  him,  and  he  resided  in  a 
diftereut  parish. 

Rainsford,  contra,  was  not  heard, 

Per  Curiam: —  It  was  a  most  fraudulent  proceeding  on 

the 
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been  brought  before  the  Court,    The  rule  will  be  dis- 


Thk  Qukkn    ,  , 
ag^nst  charged. 

Roberts.  Rule  discharged. 


THE  QUEEN  against  STURGES. 

On  the  trial  FTIHE  questions  in  this  case  were,  whether  on  the  trial 
mation  foMn-  JL  information  for  intrusion  on  Crown  land,  a 

noStpr^ui^^^^l^P^^^^9^^  could  be  entered ;  and  if  so,  whether  it  could 
twMi    the  Solicitor-General,  acting  on  behalf  of  the 

evidence  fails  rirown 
to  make  out 

the  case;  and      Watters,  Solicitor-General,  for  the  Crown,  contended, 

itmaybedone^       r^.       \  .  ^  ,  .    ,  .  , 

^t^  Soiic^  1st,  That  the  practice  in  cases  of  this  kind  was  to  enter  a 

inthenameofWoWe^?'o5e5'Me;  otherwise  the  Crown  would  be  in  a  worse 
Gene^u.™^^  position  that  a  subject.    Manning's  Exch.  Pr,  216.  2d. 

That  the  nolle  prosequi  might  be  entered  by  the  Solicitor- 
General,  acting  for  the  Attorney-General. 

Wtlmore^  contra.  If  a  nolli  j)rosequi  can  be  entered  at 
all,  it  must  be  by  the  Attorney-General  himself.  1  Chit. 
Crira.  Lnxo  487.  [Cauter,  C.  J.  This  is  not  a  criminal 
case]  A  nolle i)roi<eqid  may  be  entered  l>ef()rc  the  trial, 
but  it  cannot  I)e  done  at  the  trial,  after  the  jury  have  l>eeu 
sworn  to  try  the  issue.    Rex  v.  Crannur  (a). 

Cur,  adv.  vull> 

Cauter,  C.  J .,  now  delivered  the  judgment  of  the  Court. 
This  was  an  information  of  intrusion,  by  the  AttorQcy- 
General  ou  behalf  of  the  Crown,  to  recover  the  possession 
of  land.  The  case  was  conducted  on  behalf  of  the  Crown 
by  the  Solicitor-General,  who  failed  to  make  out  any  case 
which  would  entitle  the  Crown  to  a  verdict.  He  applied 
to  the  learned  Judge  at  the  trial  to  enter  a  nolle  pro.<equi, 
and  the  question  whether  he  was  entitled  to  do  so,  was 


(a)  ILd.  Ray.  721. 


reserred 
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reserved  for  the  opinion  of  the  Court.    It  was  objected  1863. 
that  in  such  a  case,  a  nolle  prosequi  could  not  be  entered  at   

T&K  OUBEN 

all ;  and  if  it  could,  it  must  be  moved  for  by  the  Attorney-  againsi 
General  himself.  Sturgks. 

If  the  Crown  (not  being  able  to  become  nonsuit)  can- 
not avail  itself  of  a  nolle  prosequi^  it  is  placed  in  a  much 
worse  position  than  its  subjects,  which  would  be  contrary 
to  all  theory,  and  most  unfair  in  practice.  That  this  is  not 
so,  appears  from  a  passage  in  Coke's  Institute  139  (b). 
**  The  King's  Majesty  cannot  be  nonsuit,  because  in  judg- 
**  ment  of  law  he  is  ever  present  in  Court ;  but  the  King's 
"  attorne}',  qui  sequitur  pro  domino  rege,  may  enter  an 
"  ulterius  non  vuU  prosequi^  which  hath  the  eflect  of  a  non- 
"suit.  But,  in  an  information  by  an  informer,  qui  tarn  d'c. 
**the  informer  may  be  nonsuited." 

In  Bunbury^  220,  a  question  arose,  whether  the  Attorney- 
General  upon  an  information  qui  turn  d'c.  could  withdraw 
a  juror  upon  an  information  in  the  Attorney-Generars 
name  only  ;  it  was  admitted  he  could  enter  i\  nolle  j)rosequi 
'  upon  that  information,  wliich  in  effect  amounted  to  with- 
drawing a  juror. 

We  think  also  that  this  proceeding  may  ])c  taken  by  the 
Solicitor-General  on  behalf  of  the  Attorney-General,  though 
of  course  it  must  be  in  the  name  of  the  latter  oiliccr. 
Several  informations  of  this  nature  might  he  under  trial  in 
^lifferent  counties  at  the  same  time,  in  all  of  which  it  would 
be  impossible  for  the  Attorney-General  to  be  personally 
Present;  and  it  would  be  unreasonable  and  unjust,  if  he 
^nd  not  the  right  to  appear  by  the  Solicitor-General,  or 
^ny  other  counsel  to  whom  he  may  think  lit  to  entrust  the 
the  conduct  and  management  of  his  causes,  without  losing 
^ny  of  the  privileges  which  appertain  to  his  office,  and 
to  the  Crown  whom  he  represents.    The  case  of  Itex  v. 
^ulkeley  {a)  goes  further  than  the  present.    In  that  case, 
iieymour  moved,  as  he  stated,  on  behalf  of  the  Attorney- 
Qeneral,  that  cert^iin  lands  which  had  boon  extended  by 
1  writ  of  extent,  might  be  sold  pursuant  to  the  statute  25 

(a)  1  Y,isJ.m, 

Geo. 
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1863.  g^Q^  3^  IMlock  B.  said/'  The  words  of  the  statute  are 
EiE  Queen  ^^'^  aj)j)Ucatio7i  of  his  Majestj/'a  Attorney- General  * 

agairut  and  I  have  heard  both  the  late  Lord  Giffbrd,  when  Attor- 
5TURGE8.  nej'-General,  and  the  present  Master  of  Rolls  say,  that 
^'though  a  motion  of  course,  it  must  be  made  personally 
**  by  the  Attorney-General/'  Garrow  B.  "  I  recollect  the 
**late  Lord  Chief  Baron  Itichard,s^  saying  that  the 
**  motion  must  be  made  by  the  Attorney-General  himself." 
The  officers  of  the  Court  stated  that  such  motions  were 
frequently  made  on  behalf  of  the  Attorney-General,  and 
drawn  up  in  his  name;  and  and  CZnt?-A:5  said,  they 

had  themsclTcs  made  motions  of  the  same  description  in 
the  name  and  on  the  behalf  of  the  Attorney-General 
Motion  granted. 

We  think  therefore,  in  reason  and  on  authorit}',  the  Solici- 
tor-General hnd  a  right  to  stop  the  case  at  Niffi  Pritis^  by  an 
entry  to  be  made  on  the  [)oste:i,  idlerius  non  vuJt  prosequi, 
on  which  judgment  might  be  entered. 

Rule  discharged. 


WETMORH  ar/alnst  McLEOD  and  Others. 


Two  exeeu-    f  bv  the  .sherifl  of  Kent,  to  recover  pounda^'c  on 

tions  against    ■    ■         _  ,  ,  .  i  r 

J5.  for  £G.0(0  M  /  ±0,000,  as  the  value  or  a  compromise  made  after 

each,  one  at,  ,  .''t  •  i 

the  suit  of  .4.  levy  under  a  /f. /«.  execntion,  issued  on  a  judgment  re- 

im1}\\1e  o\^?ier  ^'^^  defendants  iigainst  John  W,  Uolden\e>%< 

at  his  Huit  as 

administrator,  wore  <l<  livrr(M3  to  the  Sheriff,  with  dirrctions  that  the  first  named  exec* 
tiou  was  to  be  first  ^atislied.  The  Sheriff  leviinl,  and  alterwards  by  direction  of  attorntj- 
abandoned  the  levien,  and  returned  the  executions  "  J\'m//o  Bona^^^  indon^iDg  tberc-on  h» 
fees  and  poundage.  Held,  —  in  an  action  lor  poundage  on  the  second  execution,  (pound* 
age  on  the  first  having  been  paid),  that  an  admisnion  by  A.,  that  he  had  received 
£9,000  of  the  amount  he  claimed  from  the  judgment  debtor,  was,  in  the  absence  of  any  evi- 
dence by  him  of  the  amount  of  the  compromise,  evidence  from  which  the  jury  might  infer 
that  that  was  the  amount  of  the  compromise  in  both  actions,  £6,000  of  wliicn  was  ap# 
cable  to  the  first  execution,  leaving  £3,000  as  the  amount  of  the  compromise  of  the  secood 
execution,  and  upon  which  the  Sheriff  was  enUtieU  to  poundage  under  1  Btv.        c  J(^, 

tricci 
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tried  before  Parker ^  J.,  at  the  last  Kent  ch'cuit. 

The  facts  of  the  case  are  fully  stilted  in  the  judgment. 
Verdict  for  the  plaintiff  for  £54  155. 
A  rule  nisi  for  a  new  trial  having  been  granted,  ou  the 
grounds  that  the  verdict  was  against  evidence,  and  for 
the  improper  rejection  of  evidence. 

D.  S.  Kerr  shewed  cause  in  Hilary  term  last,  con- 
tending :  Ist.  That  there  was  clear  evidence  of  a  com- 
promise for  the  two  executions  for  £9,000,  and  that  the 
jury  were  warranted  in  inferring  that  £6,000  were  applied 
to  the  first  execution,  leaving  £3,000  for  the  other,  on 
which  amount  the  plaintiff  was  en  titled,  to  recover  pound- 
age.   2d.  The  deed  was  properly  rejected,  the  plaintift' 
a  party  nor  privy  to  it,  and  no  express 
to  it  in  the  conversation  relied  on. 
Clerk  v.  MnUiers  (a),  Mlldraay  \.  Smith  (i),  llarring- 
ion  v.  Taylor  (c),  Kavanah  v.  Plicdoii  ((/),  Alc/iiit  v. 
Wells  (e),  Chapman  \.  Bov:lby{  f)^  Itawdorne  v.  WiU 
hrv<on  (^r),  Bullen  v.  Ansley  (A),     Bac,  Ah,  Fees'' 
(C)  were  cited. 

Palmer^  contra.  The  finding  was  on  an  express  com- 
promise, and  there  is  no  evidence  to  sustain  such  a  finding. 
A  compromise  cannot  be  presumed  from  the  mere  fact  of 
a  levy  having  been  made  and  afterwards  withdrawn  at  the 
request  of  the  execution  creditor.  The  deed  should  have 
been  admitted.  The  defendants  had  no  opportunity  to 
produce  documents  recited  in  the  deed  until  the  deed  was 
evidence. 

Car,  adv.  vult. 


being  neither 
reference  being  made 


1863. 

Wetmorb 
against 
McLeod. 


Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  brought  by  the  late  Sheriff  of  the 
County  of  lieniy  to  recover  his  poundage  and  execution 
fees  on  a  Jieri  famas^  issued  by  the  defendants,  on  a 
judgment  recovered  in  the  Court  of  Common  Pleas  for 
that  County,  indorsed  to  levy  £6,004. 


(a)  6  Mod.  290. 
id)  I  Kerr.  ATI. 
\g)AM.^8.  256. 


(6)  2  SHund,  m, 
(e)  6  T.  R.  470. 


(c)  IbEastyZI^, 
if)  8  Jtf.Af  Tf.  249. 
Kh)  6  Eap,  111. 

TV.* 
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1863. 

Wetmorb 
against 
HcLsoD. 


The  plaintiff  obtained  a  verdict  for  poundage  on  £3,000, 
as  the  value  of  a  compromise  made  after  levy,  in  accord- 
ance with  the  table  of  fees  in  the  Revised  Statutesyp.  487, 
which,  after  prescribing  the  rate  of  poundage  for 

levying  and  paying  all  monies  on  execution,"  adds  the 
following  words  "if  compromised  after  levy,  the  same 
**  rate,  to  the  value  of  the  compromise." 

It  was  contended  that  the  plaintiff  did  not  give  suffi- 
cient evidence  of  there  having  been  any  compromise,  or 
any  evidence  of  the  value  of  the  compromise,  beyond  an 
admission  of  Mr.  McLeod,  one  of  the  defendants  (since 
deceased),  which  was  susceptible  of  another  meaning,  and 
that  the  learned  Judge  improperly  rejected  evidence  of  a 
deed,  which  if  received,  would  have  shewn  or  tended  to 
shew,  that  the  admission  applied  to  the  terms  of  that  deed, 
and  not  to  any  compromise  of  the  execution. 

No  authority  was  cited  to  warrant  the  admission  of  the 
deed  tendered.    The  defendants'  counsel,  when  asked  at 
the  trial  by  the  learned  Judge,  whether  it  was  intended 
to  shew  by  the  deed  >vliat  the  compromise  was,  ansivered 
in  the  negative.    It  was  produced  to  the  Court  at  the 
argument,  and  has  been  examined  by  us.     The  plain- 
tiff was  neither  a  party  nor   privy  to  it  when  made, 
and   for    aught   that    appeared,  was    ignorant  of  h 
existence  at  the  time  of  the  conversation.    No  express 
reference  was  made  to  it  in  the  conversation  j*elied  on, 
and,  however  slight  the  admission  may  have  been,  it  was 
made  while  this  action  was  pending,  in  a  conversation 
solely  arising  in  consequence  of  the  Sheriff's  demand,  and 
in  reference  thereto ;  and  we  think  was  properly  left  to 
the  jury,  who  were  cautioned  by  the  learned  Judge  as  to 
the  effect  of  it,  in  comparison  with  the  other  evidence  in  the 
case. 

When  the  whole  evidence  is  considered,  it  appears  to 
us  very  probable  that  the  plaintiff  has  recovered  a  larger 
sum  than  he  would  have  obtained  on  a  sale  of  the  property 
levied  on  ;  but  it  was  no  fault  of  his  that  he  did  not  pro- 
ceed to  sell.    lie  did  all  that  was  required  of  him,  and 

proved 
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proved  at  the  trial  all  that  could  be  expected  of  him  to  1863. 
prove ;  and  though  his  valuation  of  the  goods  levied  on 
may  have  been  excessive,  still  there  was  reason  to  think  against 
that  the  execution  creditors  did  intend  to  levy  on  sufficient  McLeod^ 
to  cover  the  execution,  and  were  under  the  impression 
that  they  had  done  so,  though  they  were  pro])ably  mis- 
taken in  that. 

It  appeared  that  two  executions  against  John  ]V.  Hol- 
demesSj  each  for  £6,004  were  delivered  to  the  Sherift'  at 
the  same  time,  viz.  26th  Jane^  1858,  to  be  executed;  one 
at  the  suit  of  McLeod  for  bis  own  debt,  which  was  to  have 
the  priority, — the  other,  at  the  suit  of  the  defendants  in 
'  this  action  for  a  debt  due  to  them  as  the  administrators  of 
one  George  Sutherland.    A  schedule  of  goods,  with  the 
following  written  memorandum,  was  given  to  the  Sheriff 
with  the  executions  :  **  You  will  levy  on  the  property  in 
"  the  annexed  schedule,  as  pointed  out  by  Mr.  J.  Markham. 
\   "Dated  26th  June^  1858.''    The  levy  was  as  directed. 
!      The  plaintiff's  attorney  shortly  afterwards  sent  word  to 
I   the  Sheriff  to  levy  on  some  logs,  fearing  the  first  levy 
I   woald  be  insufficient,  but  the  Sheriff'  did  not  receive  the 
f   direction  until  it  was  too  late  to  act  on  it ;  but  it  tended  to 
I   confirm  the  impression  that  the  intention  had  been  to  levy 
enough  to  cover  the  amount  of  the  execution  in  the  first 
instance.    On  the  1st  the  plaintiff's  attorney  wrote 

to  the  Sheriff'  as  follows  :  — 

♦*  I  hereby  request  you  to  abandon  the  levy  made  by 
**  you  upon  all  the  goods  and  chattels  levied  under  the 
execution  in  this  cause,  and  return  the  said  execution 
**  *  IfuUa  Bona^  unless  you  sell  without  indemnity."  The 
SherifiT,  in  reply,  said  he  would  sell  without  indemnity, 
Supposing,  though  perhaps  erroneously,  that  he  could 
^etain  the  proceeds  of  sale  until  he  was  indemnified.  Upon 
this,  the  plaintiff's  attorney  on  the  same  day,  directed  him 
to  abandon  the  levy  altogether  on  the  execution  in  this  cause. 
Similar  directions  had  already  been  given  in  the  other 
Quit.  The  levies  probably  had  served  the  purpose  intended, 
of  making  terms  with  the  assignees  of  Hoidemesa,  who 
\ktA  become  a  bankrupt  in  England.    On  this,  the  Sheriff* 

withdrew 
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1863.    withdrew  the  levy,  and  returned  the  execution  with  his 
'    fees  indorsed,  he  clniminn'  full  pouudaire,  and  the  expenses 
against        ^^^^1^  cases.    Neither  at  this  time,  nor  afterwards,  when 
McLeod.   he  rendered  his  bill,  did  McLeod  state  that  the  levies  were 
withdrawn  without  compensation  ;  on  the  contrary,  on  the 
9th  Atifjusl  followinfr,  when  asked  if  he  was  going  to  settle 
the  bill,  he  said,  "he  was  about  getting  an  arrangement 
*'  with  the  assiirnees  of  Ilolderness,  to  close,  and  that  as 
**  soon  as  that  was  done  he  would  settle  it.'-    The  Sheriff 
havin<>  waited  until  the  end  of  September,  again  called  on 
Mr.  McLeod,  who  then  referred  him  to  his  attornej^  Mr. 
James  \  but  the  Sheriff  refused  to  go  to  Mr,  James^  and 
conuneneed  actions  to  recover  his  poundage.     It  was 
proved,  that  in  the  first  action  he  had  recovered  the  full 
poundage  on  £(i,0()4 ;  but  before  this  recovery,  and  after 
the  a<*tion  brought,  McLeod  had  a  conversation  with  the 
plaintilfat  Ihirtoache,  and  told  him  that  he  tcanted  to  have 
the  sintH  settled;   that  he  had  received  £9,000  from  the 
assir/nees,  for  what  he  wa^  contending  for  agaiiut  Holdtr- 
ness. 

Now,  when  it  is  remembered  that  the  execution  plaintiffs 
were  at  perfect  liberty  to  withdraw  the  levies,  and  make  a 
compromise  without  the  consent  or  knowledge  of  the 
Sheriff,  or  any  intimation  to  him  of  the  terms  on  which 
the  levies  were  withdrawn  ;  and  that  the  reasons  for  with- 
drawing the  levies  were  not  at  any  time  stated  to  the 
Sheriff;  it  is  impossible  to  say  that  there  was  not  pre- 
sumptive evidence  of  some  compromise,  and,  if  this  were 
so,  what  was  the  proper  course  for  the  defendants  to  have 
taken  ?  Was  it  not  incumbent  on  them,  either  to  rebut 
the  presumption,  by  shewiug  that  there  was  no  compro- 
mise, the  levies  being  abandoned  without  any  considera- 
tion, or,  to  shew  what  the  consideration  was, — which 
would  fix  the  value  of  the  compromise  ? 

If  the  defendants,  for  other  prudential  reasons,  would 

not  disclose  the  terms  on  which  the  levies  were  withdrawn) 

they  must  take  the  consequences.    In  the  absence  of  aoj 

such  evidence  Irom  the  party  in  whose  power  it  was  to 

give  it,  we  cannot  say  that  the  jury  were  not  at  liberty  to 

infer 
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infer  that  the  value  of  the  compromise  in  the  two  actious 
was  «£9,0()0 ;  £6,000  of  which  would  be  applicable  to  the 
first  execution,  leaving  £3,000  as  the  compromise  of  the 
second  (a). 

It  is  very  true,  that  according  to  the  most  reliable  evi- 
dence of  the  value  of  the  goods  levied  on,  the  proceeds  of 
sale  would  not  have  reached  this  sum,  and  the  whole,  in- 
deed, might  have  been  swallowed  up  by  the  first  execution. 
And,  as  a  general  rule,  it  may  be  very  proper  that  where  there 
is  no  evidence  of  the  terms  of  the  compromise,  it  should 
not  be  presumed  to  exceed  the  value  of  the  levy ;  and, 
indeed,  where  it  does  apparently  exceed,  evidence  may  be 
given  to  explain  the  circumstances,  and  shew  that  other 
ingredients  entered  into  the  compromise,  or  were  the 
inducement  to  it,  so  as  to  fix  the  trne  amount  on  which 
the  poundage  should  be  paid.  But  it  must  be  remarked 
that  it  is  not  quite  so  easy,  four  years  after  the  levy,  to 
ascertain  by  mere  opinion,  the  true  value;  or,  what  is  of 
more  importance,  what  the  parties  themselves  may  have 
tiken  as  the  value.  There  may  bo  a  great  diversity  of 
opinion,  as  to  what  goods  seized  on  execution  will  produce 
at  a  sale,  and  if  an  execution  plaintiff  relies  on  such  evi- 
deuce,  when  he  has  it  in  his  power  to  shew  what  the  real 
transiiction  was,  he  is  not  entitled  to  a  very  favorable 
Consideration  if  he  finds  himself  a  loser. 

In  England,  the  Sheriff  is  entitled  to  poundage  on  the 
levy,  where  there  is  no  sale,  and  we  should  be  inclined  to 
think  our  Legislature,  in  allowing  poundage  on  the  value 
of  a  compromise  made  after  levy  and  before  sale,  took  it 
for  granted  that  the  plaintiff,  who  had  the  whole  control 
of  the  m&tter,  would  inform  the  Sheriff  of  the  nature 
and  terms  of  the  compromise,  by  which  his  charge  was  to 
be  regulated.  All  such  information  has  been  withheld  in 
the  present  ease ;  and  as  the  verdict  does  not  appear  to  be 
against  law  or  evidence,  or  the  jury  to  have  been  misdi- 
rected, we,  after  full  consideration,  are  of  opinion  that  the 
rale  for  a  new  trial  should  be  discharged. 

Rule  discharged. 
iaj  See,  Tt^fU  y.  Hathewayy  4  AlUn^  62. 


1863. 

Wktmore 

agaimt 
McLkod. 


t. 


540 
1863. 


CASES  IN  TRINITY  TERM 


Doe  on  the  Demise  of  SIMPSON  against  FALLS. 

Se;?/^^""!^  tried  before  Ritchie,  J.,  at  tho  last  St. 

deed jt^ain"  *  XjJ  John  circuit.    In  order  to  make  out  his  title,  the 

{)cen mjknmX^  1^       of  the  plaintitt'  gave  in  evidence  a  licence  from  the 

dl^y ^Kubse^    Surrogate  Court  of  Kings  County,  to  Sarah  Simpson, 

quenttoitj  administratrix  of  William  Simpson;  and  a  deed  of  the 
registry,  the  .       .  ,  ^ 

Registraj- may  land  in  dispute,  from  Henry  Swymmerlo  the  lessor  of  tho 
prove  the  day  plaintiff.  The  deed  was  dated  and  registered  (as  appeared 

of  rcjEri^trv 

and  that tlie   by  the  certificate),  on  tho  5th  «7<^He,  1849,  with  a  certi- 

acrnow/edg-  ficateof  acknowledgment  by  the  grantor,  dated  the  6th  June, 

SJfJlJuatthatlS^O.    The  Registrar  of  deeds  was  called  as  a  witness, 

A^Hcence  by         proved  that  the  entry  in  the  registry  book  corres- 

the  Surrogate  ponded  with  what  appeared  upon  the  deed ;  that  the  deed 
Coiirt,t6  sen  ^  .  _  ,         ,     r  i    i  i 

reaUstate,    was  registered  on  the  5th  Juney  and  that  the  certificate 

Higned  by  the  of  acknowledgment  was  upon  the  deed  at  the  time  it  was 
BufficLnt  i"   produced  for  registry.  The  deed  was  admitted  in  evidence, 
Ke^strar/^^  subject  to  objection.    The  objection  to  the  licence  was, 
Court'  ^^^®that  it  was  not  signed  by  the  Surrogate.    It  was  in  the 
form  prescribed  by  tho  rules  made  by  the  Court  of  Chan- 
cery, under  the  authority  of  the  Act  3  Vict.  c.  61,  and 
ended  thus  :  "  By  the  Court.     Wm,  McLeod^  Registrar." 

A  verdict  having  been  given  for  the  plaintiff,  a  rule  niii 
for  a  new  trial  was  granted,  on  the  ground  of  the  improper 
admission  in  evidence  of  the  deed  and  licence. 
S.  B.  Thomson  shewed  cause  in  Easter  term  last. 
1st.  It  was  competent  to  call  the  Registrar  to  provt  that 
the  deed  was  in  fact  registered  on  the  5th  June^  and  that 
the  certificate  of  acknowledgment  was   on  it  at  the 
time ;  thereby  shewing  that  the  date  of  the  acknowledg- 
ment was  a  mistake.    The  Registrar  would  be  bound  to 
record  a  deed  if  the  acknowledgment  was  sufficient  in  formi 
and  appeared  to  be  signed  by  the  proper  authority,  eraa 
though  it  bore  an  impossible  date ;  as,  for  example,  the 
31st  June, 
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2d.  It  is  not  necessary  that  the  licence  should  be  signed  1863. 
by  the  Surrogate.    The  words  of  the  Act  3  Vict.  c.  (Jl,  — — 
are,  '*The  tSurrogate  Court  "shall  have  power  to  grant  siMPsoji" 
licence  (a).    The  act  of  granting  it  is  a  judicial,  and  not  ooj^i-nst 
a  mere  ministerial  proce(^ding.    In  the  Court  of  Equity^ 
the  decrees  are  signed  by  the  Registrar,  and  not  by  the 
Judge. 

A.  M.  Wefmore,  contra,  contended,  1st,  that  the  evi- 
dence of  the  Registrar  was  inadniissil)le  :  that  the  plaintiff, 
having  elected  to  rely  on  statutory  evidence  to  prove  the 
registry,  must  establish  tiie  fact  by  complete  evidence  of 
that  description,  and  could  not  do  so  partly  by  oral  evi- 
dence, and  partly  by  the  certificate  upon  the  deed. 

2d  That  the  licence  was  not  properly  authenticated. 
The  Registrar  was  appointed  for  a  particular  purpose,  and 
to  do  certain  duties ;  and  the  Act  gave  him  no  authority 
to  issue  licences. 

Cur,  adv.  rtilt. 


Carter,  C-.  J.,  now  delivered  the  judgment  of  tlie  Court. 
A  rule  nisi  for  a  new  trial  was  granted  in  this  case,  on 
the  ground  of  the  improper  admission  in  eviden(;e, —  1st, 
Of  a  deed  from  //.  jSiri/t/unfr  to  the  lessor  of  the  plaintiff, 
Which  bore  date  the  oth  June,  184i» ;  and  wliich,  by  the 
tnemorandum  at  the  end  of  tlio  decnl,  appeared  to  have  been 
Acknowledged  on  the  6th  June,  1841);  and  to  have  been 
I'egistered  on  the  5th  June,  1841).    To  explain  this  {i|)parent 
iufongruity  of  dates,  by  which  it  would  appear  that  the 
^eed  was  registered  the  day  before  it  was  acknowledged, 
^nd  was  therefore  improperly  registered  ;  the  Registrar  was 
Called  as  a  witness,  and  proved,  from  an  examination  of  the 
Registry  books,  that  the  entries  in  those  books  compan  d  ex- 
^tly  with  what  appeared  on  the  deed  itself ;  that  the  deed 
^as  registered  on  the  5th  June,  1849  ;  and  that  the  acknow^- 
ledgment  was  a  part  of  the  document  registered  on  that  day ; 
'thereby  shewing  conclusively,  that  the  deed  was  acknow- 
ledged previous  to  its  registry  on  the  5th  of  JuiWj  1849, 


(a)  See  Consol.  JStat.  p.  495. 

8 


and 
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1863.     and  that,  therefore,  the  deed  was  properly  registered,  and 

"7"       admissible  in  evidence  as  a  registered  deed. 
Doe  dem.  ^ 

Simpson  The  best  evidence  of  the  registry  of  a  deed,  would  bt 
Falls^  the  registry  books  themselves ;  but  for  obvious  reasons 
of  risk  and  inconvenience,  the  1  liev.  Stat.  287,  §  39 
(a),  provides  that  the  Registrar  shall  not  be  obliged 
to  attend  any  Court  with  the  registry  book,  but  that  an 
examined  copy  of  the  registry  would  be  evidence ;  and 
if  the  Registrar,  as  in  this  case,  by  a  comparison  of 
the  deed  with  the  registry,  states  that  they  exactly  corres- 
pond, it  would  amount  to  the  same  thing,  and  would 
establish  th(^  fact  which  is  necessary  to  be  proved  ;  namely, 
that  the  acknowledgment  was  previous  to  the  re^ristry. 
Wo  .think,  therefore,  that  this  deed  was  properly  received 
in  evidence  as  a  re*ristered  deed  (6). 

The  2d  objectiMU  was  the  admission  in  evidence  of  a 
licence  to  sell  real  estate,  purporting  to  have  been  granted 
to  Sarah  Simpson  by  the  Surrogate  Court  of  King's 
County.  This  was  signed  "  l^y  the  Court.  William 
McLeod^  Registrar."  It  was  contended  that  such 
licence  should  have  hem  signed  by  the  Surrogate  himself. 
We  are  of  opinion  that  the  licence  is  in  proper  form,  dulj 
authenticated.  The  Act  in  fence  at  the  time,  was  3  Vkl 
c.  (U  ;  and  it  is  evidently  contemplated  b;,  that  Act,  that 
the  granting  liceniie  to  sell  real  estate,  whether  by  the 
Court  of  Chancery  or  by  the  Surrogate  Court,  should  be  a 
judicial,  and  n«»t  a  mere  official  proceeding;  and  if  so,  the 
Registrar,  who  it  is  evident  is  the  proper  officer  and  clerk 
of  the  Court,  is  the  person  to  record  and  attest  the  orders 
and  decrees  of  the  Court  The  fifth  section  of  the  Act 
authorised  the  Court  of  C  hancery  to  make  rules,  and  forms 
of  practice  and  proceeding,  as  welf  for  that  Court,  in  mat- 
ters made  cognizable  before  it  by  the  Act,  as  for  the  Sur- 
rogate Courts.  The  Ct)urt  of  Chancery  did,  on  the  9th 
Ocfober,  1840  (See  Allen's  Rules  127),  make  rules  »nd 
prescribe  certain  forms.  The  10th  rule  ordained  •*  TW 
the  following  forms  be  used  in  matters  relating  to  the 

(a)  Contol.  Stat,  c.  74,  §  11       (6)  See  Doe  y.  BideatU,  8  ABe»,Sai 

Slid 
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^*  said  Surrogate  Court,  with  such  alterations  ami  additions  1863. 

^*  as  the  case  m.ty  render  necessary,  or  the  Snrro<rate  in  "  ! 

**  particular  circumstances  raay  permit  or  prescribL?."  SiMP-ioN 

The  form  23  is,     Licence  to  sell  the  rcsil  estati*,  hv  the  'ff''*'**^ 

*'  r  ALLS. 

"the  Court  of  Chancery,"  which  recites  the  petitu>n, 
notice,  and  decision  of  the  Court;  and  directs  that  the 
petitioner  have  licence,  and  lie  is  empowered  .m  l  anthorisrd 
to  make  sale,  &c.,  conchiJing  thus:  By  the  Court.  J. 
«'  Fl,  Registrar."  but  witht)ut  any  seal. 

No  separate  form  is  given  for  the  licence  to  l)e  granted 
by  the  Surrogate  Court ;  but  section  51  of  thi^  Art  had  en- 
acted that  every  licence  to  sell  or  to  lease  real  estate,  shall 
be  made  in  such  form  as  the  said  C(»urt  of  Chancery,  or  Sur- 
rogate may  prescribe.  Now,  if  the  form  No.  23  is  n»)t  t(»  be 
considered  binding  on  the  Surrogate  Court,  still  we  must 
presume,  in  the  absence  of  anything  to  the  contrary,  that  it 
bad  been  adopted  and  prescribed  by  the  Surro^atr  Court. 
We  can  find  no  reason  for  using  a  different  form,  when 
mutdtis  mutandis^  this  one  is  sufficient.  Form  No.  2."), 
**  Bond  on  sale  of  real  estate,"  begins  thus:  *^  Whereas 
**  licence  has  been  granted  by  the  C«»urt  ot  Cii  uuM-ry  (or 

•*  Surrogate  Court,  in  and  f>r  the  County  of  ),  as-  tUfi 

case  may  fte." 

In  the  Table  of  Fees,  in  the  schedule  to  :\  Virf.  c.  (I I 
(^AUerCs  Rules,  Appendix  xviii),  there  is  a  lee  to  the  Sur- 
tt>gate,for  sentence  or  decree  in  ordinary  (\i.se.s  ot  gr  inlin.4 
licence  to  sell  real  estat?,  passing  accounts,  or  ot  distri- 
bution, cSbc.,  £1  *6s  id.  ;  and  no  fee  for  signing  a  lice  nce, 
though  there  is  a  fee  for  signing  warrants  of  appraisement, 
and  for  fiats,  orders,  amd  certificates,  where  his  .signature 
is  contemplated,  or  might  be  requisite.  And  among  the 
Begistrar's  fees,  is  one  for  certificate  of  licence  Un*  sale  of 
real  estate,  5s. ^  which  seems  to  shew  that  the  sentence  or 
decree  of  the  Court  granting  licence  to  sell,  was  to  be 
proved  by  the  certificate  of  the  Registrar. 

Under  the  old  Act,  26  Geo,  3,  c.  II,  which  gave  juris- 
diction to  the  Governor  and  Council,  to  grant  licences  to 
-meW  real  estate,  the  form  used,  and  which  has  i>een  re- 


C^SF^S  1^  ^^^^''^  ^^"""l,  ,,nute.  in 
ae..    ,,,,  then,      '^^  ^.^.,„,e  t'>;^  ;  ^e^o^^' 

(a^  See, 
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Per  Curiam: — If  the  name  and  abode  of  the  attorney  1863. 

appear  anywhere  on  the  notice,  it  is  sufficient.   

Baxter 

Rule  nisi  on  the  Ist  point.  against 
Gray^  Q.  C,  shewed  cause  in  Easier  term  hxst.  It  was  Hallett^ 
not  necessary  to  prove  that  a  month  had  elapsed  after  the 
service  of  the  notice  ;  the  tenth  section  of  the  Act  sets  out 
ivhat  is  required  to  be  proved,  but  does  not  mention  this. 
The  eighth  section  requires  a  month  to  elapse,  but  it  was 
"for  the  defendant  to  shew  that  it  had  not  done  so,  as  in  the 
case  of  the  statute  of  Limitations.    [Wilmot.  J.    If  you 
^ave  no  notice,  you  c  >uld   not  proceed  ;  therefore  you 
must  prove  a  ncjtice,  and  [)rovo  that  it  is  according  to 
law.]    The  tenth  section  merely  requires  proof  th:it  the 
action  was  commenced  within  six  month:s.    [IiITciiik,  J. 
That  section  requires  th;it  you  siionld     [)roV(^  the  action 
brought,  and  notice  thereof  given  within  the  time  lim- 
ited  f  that  must  h:ivc  reference  to  the  time  of  s.-rving  the 
notice.]     The  iVV.s/  /^/'/^is*  record  was  evidciire  (»f  the  time 
tffe  action  \\.  s  l)ronght ;  it  shews  that  the  (l»M-l;iration  was 
entitled  of  IliUir//  term,  anJ  it  will  h;'  [)resuni"(l  that  the 
writ  was  issucil  of  that  t  *rni ;  theref      more  t!jan  a  month 
had  ehipsinl  after  the  service  of  tlie  noti<*e. 

/V.  Ji.  Tli(nu^(>u^  coiifra.  'i'he  [)I(*a  of  ihe  g<':ieral  issue 
places  the  defendant,  hy  the  provisions  of  I  he  Aei,  in  liie 
same  position  as  it'  h()  had  pleaded  s[)(n'ially;  the  Imrden 
of  prcndng  when  the  action  was  comni  'iiccvi,  is  on  th(». 
plainiiff.  [CAin'EU,  J.  Tiic  Nl.-^i  Pri'/s  record  sliews 
that  the  dechiration  is  cnlith'd  of  IL'I'irij  term,  and  this  is 
j>r/w/a  /?/Cde  cvid(Mice  that  the  action  was  comniencei]  on 
the  lirst  day  of  thut  term,  antl  this  evi(hMice  was  n.>t  nd)nt- 
ted.  KiTCiiiK.  J.  The  oi dy  (jnestion  I  see  in  the  ca>e  is 
whether  the  ^V/s/  l^i'/s  recortl  is  evidence  of  the  com- 
mencement of  the  action.]  WIumi  a  counsel,  depending 
on  a  Judge's  ruling  at  the  trial,  calls  no  evidence,  and  tiie 
jury  lind  against  the  Judge's  direction,  he  is  entitled  to  a 
new  trial.  [Kitciiie,  J.  On  jirinciple,  it  would  be  a  !)ad 
state  of  things,  if  a  counsel  could  disregard  the  ruling  of 
the  Judge,  with  the  ex[)ectation  of  [)ersuading  the  jury 

also 
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1863.  also  to  disregard  it.]    The  jury  must  find  according  to 

  the  Judge's  ruling,  otherwise  a  counsel  would  often  be  mi»- 

^ain^  led  hy  his  confidence  in  the  Judge's  opinion. 
.i^SioxKTT.  Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Courts 
This  was  an  action  of  trespass,  for  an  act  done  by  the 
defendant  acting  as  a  Justice  of  the  Peace.  A  proper 
notice  of  action  was  proved,  but  there  was  no  evidence 
given  that  the  action  had  not  been  commenced  until  one 
month  after  the  service  of  such  notice.  The  learned  Judge 
thinking  such  proof  necessary,  ordered  a  nonsuit,  to  which 
the  plaintifi^'s  counsel  declined  to  submit.  The  defendant's 
counsel  relying  on  the  ruling  of  the  learned  Judge,  called 
no  evidence  nor  set  up  any  defence,  save  that  on  which 
the  Judge  had  ruled  in  his  favor,  and  which  ought  under 
that  ruling  to  have  secured  hira  the  verdict  of  the  jury. 
1  he  learned  Judge  directed  a  verdict  for  the  defendant  <^ 
this  single  ground,  but  the  jury  fcnind  a  verdict  for  the 
plaintifl'.  During  the  argument,  it  appeared  by  reference 
to  the  Nisi  Prius  record,  that  the  entitling  of  the  declara- 
tion was  more  than  a  month  after  the  service  of  the  notice. 
This,  being  prima  facie  evidence  of  the  commencement  of 
the  action  (a),  would  remove  the  ground  on  which  the 
nonsuit  vas  ordered,  and  the  directicm  to  find  a  verdict  for 
the  defendant  given.  But  there  must  nevertheless  be  a 
new  trial,  i'hc  case,  now,  is  in  this  position.  It  went  to 
the  jury  against  the  express  opinion  of  the  Judge,  and  the 
defendant,  relying  on  the  validity  of  his  objection  so  sup- 
ported, called  no  evidence;  The  plaintiflT's  counsel, 
on  the  other  hand,  insisted  on  what  appears  to 
have  been  considered  at  the  trial  as  his  right,  and 
took  the  course  which  was  formerly  not  unfrequeutly 
adopted,  of  going  to  the  jury  and  asking  for  a  ver- 
dict in  defiance  of  the  opinitm  already  expressed  by  the 
Judge,  —  a  practice  happily  now  decided  to  be  inadmissible. 

As  it  turns  out,  the  defendant  took  an  untenable 

(a)  By  the  rule  of  Hitorir  term,  1875.  the  day  ot  the  issuing  of  Uie  Biiicmoos 
is  to  be  stated  in  the  Nisi  Priuu  record. 

objection 
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objection,  and  the  cause  should  have  gone  to  the  jury.  1863. 

So  far  the  plaintiff  was  right.    On  the  other  hand,  he   

should  have  acquiesced  in  the  ruling  of  the  Judge,  and  agmmt 
sought  his  remedy  in  the  Court  above,  instead  of  endeavor-  Hallbtt. 
iog  to  induce  the  jury  to  assume  the  decision  of  both  law 
and  fact. 

Both  parties  therefore  have  been  wrong;  and  while 
setting  aside  the  verdict,  which  we  think  ought  not  to 
stand,  we  shall  do  it  with  a  direction  that  the  costs  of  the 
former  trial  shall  abide  the  event  of  the  suit. 

Rule  accordingly  (a). 

(a)  The  decision  in  this  case— that  the  name  of  the  plaintiff's  attorney  need 
■ot  be  iodoned  on  the  bMck  of  the  notice  of  action  —  waa  followed  in  the  case  of 
MeGilveray  v.  OatUf  Hilary  teini,  1878  (Fisher,  J.  dis^ientiux). 

On  the  other  point,  ax  to  the  nght  of  the  plitintiff'8  couns*  1  to  address  the 
jory  alUr  the  Jud)te  ha«  ordered  a  nonsuit,  — 8ee  Hodyes  v.  Ancrumt  11 
£rcA.  214;  Commereial  Bank  y,uEtna  Insurance  Co,^  ante^p.  441. 

And  MS  to  granting  a  new  trial  where  the  verdict  is  perverse.  —  see  omU 
p.  890,  note  (a). 


FENETY  and  Another  against  SIMONDS. 

ASSUMPSIT  on  an  agreement  to  perform  work  on  a  ^1?^^^^ 
house;  tried  before  ItUchie,  J.,  at  the  last  St.  Jo/inV^^^*°^^^^^ 
has  been  re- 

circuit.  The  a<jreement  was  in  writins:,  dated  the  I4th  *iuced  to  writ- 
r  -.o^rf        i  -1  ,  .         ,     ing,  butisnot 

January^  lod7,  and  contained  a  stipulation  that  unless  the  signed  till  a 

work  was  completed  by  a  cerUiin  day,  the  plaintiffs  should  therris^noth- 

forfeit  to  the  defendant,  £5  for  every  day  that  it  remained  IhepaSer^' 

unfinished  after  the  specified  time.    The  defendant  signed  [hemsewfs? 

the  agreement  about  the  day  of  its  date,  and  left  it  with 

the  plaintiffs  for  signature;  but  they  declined  signing  i^f^^a^ayu^ 

unless  the  time  stated  for  the  completion  of  the  work  was  entereii  into, 

extended  ten  days.    This  alteration  was  made,  and  the  to^hf  s^nhig 

contract  signed  by  the  plaintiffs,  in  March^  1857.  The^'*'" 

work  had  been  going  on  since  January ;  and  while  it  was 

in  pcogressy  and  before  the  plaintiffs  signed  the  agreement, 

the  defendant  asked  them  to  undertake  some  other  work, 

in  addition  to  that  contracted  for. 

According 
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1863.       According  to  the  plaintiffs'  evidence,  tbey  told  th: 
defendant  that  if  they  undertook  this  additional  work,  tk,. 
against    could  not  perform  their  contract  within  the  8tipu)atf.^ 
81MONDS.   time ;  and  that  the  defendant  thereupon  agreed  to  wy/pg 
that  part  of  the  agreement.    The  defendant  denied  thatie 
had  agreed  to  waive  the  time  of  performance.    The  work 
was  not  completed  until  some  time  after  the  day  agreed 
upon;   and  unless  that  stipulation  was  waived  bv  the 
defendant,  the  plaintitfs  would  have  been  over|)aid,  taking 
into  consideration  the  forfeiture  of  £5  a  day. 

The  learnod  Judire  directed  the  jury  that  the  contract  j 
would  takLM'llcct  from  its  date,  when  the  work  was  com-  j 
mi^nced,  and  not  merely  from  the  time  it  was  signed  by  , 
the  plaintiffs  ;  and  if  the  defendant,  after  the  comiiieuce-  ] 
nicut  of  the  work  waived  the  stipulation  as  to  the  f(*rtVit-  . 
ure,  h(^  would  not  l»o  entitled  to  exact  it.  Verdict  for  the  i 
plaintills,  —  the  jury  liudinir  that  there  had  been  a  \v;iiver. 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  the 
ground  of  misdirection, 

>S'.  Ji.  7y/o;/?No;?.  shewed  cause  in  Ej-^^er  term  last,  and 
conti  iided  that  when  the  agreement  was  signed  1)}  the 
plaintills  in  MnnJi,  it  took  eilect  from  the  dale,  and  in  the 
sanuMnaniier  as  if  it  had  been  sii^ned  by  both  parlit'S  in 
Juit'iiirf/.  Tlu^  pi:  intitl's  were  iiuluced  to  sign  the  c<'ntrae( 
on  thi'  faitli  of  the  waiver  by  the  defendant  of  the  time  I'l'i 
comi)ietion.  The  eifeet  of  tlio  oral  agreement  was  not  to 
defeat  tlie  written  contract.     WnVifi  v.  LltU-V  (a). 

^l.  li  ,  Wdtniore,  rontni.  The  performance  of  the  con- 
tract could  not  be  waived  until  the  contract  came  into 
force;  and  it  had  no  existence  until  J/arch,  when  the 
phiinliff  signed,  before  Avhich  time  the  alleged  waiver  tofk 
place  Tliere  was  no  mutuality,  and,  consequently,  uo con- 
tract, until  the  plaintills  signed.  [Oauteu,  C.  el.  Have 
you  any  authority  to  shew  thr.t  an  agreement  may  not  be 
bindinij:  from  its  date,  though  not  signecl  by  all  the  parties? 
RiTCiiiK,  J.  All  the  work  done  before  J/c/rcA,  was  done 
under  the  agreenicnt.]    There  was  no  agreement  till  the 

(a)  8  Jur,  A'.     745.  s,  c.  11  C.  B.,      S.  369. 

plaintiffs 
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plaintiffs  signed.  [Ritchie,  J.    Yes,  there  was ;  and  the  1863. 

plaintiffs  were  working  under  it.    Suppose  they  had  not  yv^^ibtt 

fiigned  at  all ;  could  they  not  have  recevered  for  the  work?  against 

Or,  could   they,  after  signing  the  agreement,  have  said  Simonds. 
that  it  took  effect  only  from  that  time,  and  charged  the 
defendant  a  different  rate  for  the  work  done  previously?] 

Cur.  adv.  vuU. 


Cartek,  C.  J.,  now  delivered  the  judgment  of  the  Court, 
and,  after  stating  the  facts  of  the  case,  said:  —  It  is  con- 
tended on  behalf  of  the  defendant,  that  the  contract  did 
not  come  into  exist(3nce  till  it  was  executed  hy  the  plain- 
tiffs in  March,  and  that,  therefore,  there  C(#iild  have  been^ 
no  waiver  by  the  defendant  of  that  wliicli  had  no  existence, 
5it  the  time  when  such  supposed  waiver  took  place.  In 
the  case  of  a  parol  airrcenient,  suc!i  as  this,  there  is  noth- 
ing to  prevent  the  [)arties,  if  they  choose,  from  l)iiulin<^ 
themselves  and  makin^jf  the  ai^reement  elfective  from  a  date 
previous  to  the  timo  of  the  actual  sii^iialure.  It  is  not  like 
the  case  of  a  deed,  which  takes  ellcct  from  the  delivery. 
Here,  the  defendant,  wh(»  is  the  parly  now  conteinlinij:  for 
the  later  operation  of  the  airreem^Mil,  himself  si<rned  it  at 
the  time  it  bears  date.  I'he  (lefciulant,  when  he  siirned, 
xvas  willing  to  make  it  ♦)perative  from  the  date,  and  it  is 
clear  that  both  parti(^s  subsecjucfnl ly  a<*ted  upon  it  as  an 
agreement  made  at  the  time  it  bears  date.  The  plaintills 
liad  acted  on  the  aiifreemciit  previous  to  siiruin^  it,  by 
commencinir  the  work ;  and  for  the  work  so  done,  they 
liave  charged,  and  the  defendant  has  paid  accordinir  to  the 
terms  of  that  agreement.  If.  —  as  we  must  assume,  after 
the  finding  of  the  jury,  —  the  det'endant  agreed  to  waive 
the  stipulation  as  to  time,  and  thereby  induced  the  plain- 
tiffs to  sign  the  contract  as  it  was,  it  would  almost  amomit 
to  a  fraud  on  the  plaintiffs,  to  avoid  the  effect  of  the  waiver 
hy  contending  that  the  agreement,  which  was  evidently  at 
the  time  contemplated  as  one  made  by  both  parties  on  the 
14th  January,  was  not  made  till  March.  By  their  partial 
performance,  and  subsequent  signature  in  March,  we  think, 
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1863.        between  the  plaintiffs  and  defendant,  it  was  ihe  same  s 
if  both  parties  had  executed  the  contract  on  the  14th  Ja^ 

FENETY 

against  W^^- 

SiMOMDs.      The  case  of  Davis  v.  Jones  (a),  establishes  that  pm^ 
evidence  is  admissible  to  shew  that  a  written  cootrs^ 
which  has  no  date,  was  not  intended  to  operate  from  its 
delivery,  but  from  a  future  uncertain  period.    A  foftim^ 
where  the  agreement  on  its  face  appears  to  be  presently 
operative  from  a  date  inserted  therein,  and  it  is  shewn  by 
parol  evidence  that  it  was  actually  signed  by  one  of  the 
parties  subsequently  to  such  date,  the  agreement  would  be 
operative  from  the  date,  unless  it  was  clearly  made  to  j 
appear  that  it  was  the  intention  of  both  parties  that  it 
should  only  operate  from  the  time  of  the  last  signature. 
In  this  case,  it  was  abundantly  clear  that  both  parties 
intended  that  the  agreement  should  operate  from  the  Uth 
January^  1857  —  the  date  mentioned  in  the  agreement  itself, 
and  that  they  acted  on  it  as  such.    This  being  so,  the  odI/ 
ground  on  which  a  new  trial  was  moved  for  fails,  aud  the 
rule  must  be  discharged. 

Rule  discharged. 

(a)  17  c.B,m. 


McKAY  against  BOTSFORD. 


TF.,  a  person  nHRESPASS  for  taking  and  carrying  away  a  quantity 

0?  «ie  Pro-      I     of  boards ;  tried  before  Parker ^       at  the  last  Vf^  I 

Yincial  Soard        7     7  • 

of  Agricul-    morland  circuit. 

pr^priSted  The  defendant  was  chairman  of  "  The  Provincial  Board 
Fo'iJghSto^^^    of  Agriculture,"  a  corporation  established  by  the  Act  2* 

plain  tin,  and  ,  fit 

told  the  defendant,  the  chairman  of  the  Board,  that  he  had  done  so,  and  he  approTedoi » 

Held,— that  as  the  relation  of  master  and  servant  existed  between  the  Bourd 
he  did  the  act  in  the  course  of  his  service,  there  was  a  sufficient  ratlflcation  of  Iri  •* 
hy  the  defendant,  and  that  he  was  liable  in  trespass. 
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Vict.  c.  10.    The  plaintiff  had  entered  into  a  contract  with  1863. 
the  Board,  for  the  erection  of  a  building  at  Sussex  Vale^  "mckIt 
for  the  purpose  of  holding  an  Agricultural  exhibition,  and  against 
the  defendant  was  chairman  of  a  committee  appointed  to  Botsford. 
superintend  the  erection  of  the  building,  and  the  prepara- 
tion of  the  grounds.   Being  dissatisfied  with  the  manner  in 
which  the  plaintiff  was  doing  the  work,  the  committee. had 
taken  it  out  of  his  hands,  and  the  boards  in  quention,  being 
his  property,  were  left  on  the  ground.    The  Exhibition 
was  to  open  on  a  Tuesday y  by  which  time  it  was  necessary 
to  have  the  building  completed,  and  the  adjacent  grounds 
cleared.    These  boards  were  on  the  ground  on  the  previ- 
ous Saturday^  with  no  prospect  of  their  being  removed  by 
the  pkintiff,  and  on  that  day  they  were  sold  by  one  Wilson^ 
a  person  in  the  employ  of  the  committee,  and  were  to  be 
removed  by  the  purchaser  on  the  following  Monday, 
Before  they  were  removed,  Wilson  told  the  defendant 
that  he  had  sold  them,  and  the  defendant  said  it  was  the 
best  thing  he  could  do.    The  proceeds  of  the  sale  were 
received  by  the  committee. 

The  learned  Judge  left  to  the  jury  the  question,  whether 
at  the  time  Wilson  sold  the  boards,  he  was  acting  as  the 
servant  of  the  committee ;  and  directed  them  that  if  he 
was  so,  and  the  defendant  had  assented  to  what  Wilson 
had  done,  he  would  be  liable. 

A  vercMct  having  been  given  for  thn  plaintiff;  a  rule 
nisi  for  a  new  trial  was  granted  on  the  grounds  of  misdi- 
rection, and  that  the  verdict  was  contrary  to  evidence. 

A.  L.  Palmer  shewed  cause  in  Easter  term  last,  con- 
tending that  even  if  Wilson  had  no  previous  authority 
from  the  committee,  yet  inasmuch  as  he  was  acting  as  the 
servant  of  the  committee,  their  subsequent  ratification  of 
his  act  rendered  them  liable  to  the  same  extent  as  if  it  had 
been  done  by  their  previous  authority.  The  members  of 
a  corporation  were  liable  in  trespass,  if  they  committed  a 
wrongful  act  for  the  corporation.  The  defendant  having 
adopted  and  ratified  Wilson's  act,  became  a  trespasser. 

Sadler 
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1863.    Sadler  t.  Uenlock  (a);  Wihon  v.  Tumman  (6).  The 

  committee  received  the  proceeds  of  the  sale,  which  made 

McKay  . 

oifainst  ^as^  stronger. 

BOT8FORD.  Smith,  Attorney-General,  contra.  Wilson  was  not  the 
se  rvaiit  of  the  defendant  in  removing  the  boards.  [Ritchie, 
J.  He  was  the  servant  of  the  committee ;  and  he  com- 
municated what  he  had  done  to  them,  and  they  assented 
to  it,  is  that  not  e(|iiivalent  to  a  provious  command  ?]  Tlie 
dcfen(hiiit  was  not  acting  in  his  individual  character,  l>ut  as 
an  olliccr  of  th(3  corporation.  He  did  not  assume  the  direc- 
tion of  the  l)iiildin^,  n  )r  o:npI(jy  Wlhon,  and  did  not 
direct  the  sale  ihe  l)o:jr<ls,  or  kiiow  that  they  were 
going  to  Ik^  sold.  Tiie  l).)ards  were  not  removed  at  the 
time  of  the  def'iidanl's  eoiiversal ion  wilh  Wilson^  and 
nothing  took  pl  ure  afterwards  to  make  him  liable.  A  suh- 
se([iient  aNSt'iit  will  in.'t  make  a  man  a  trespas>i'r,  unless 
the  act  was  dojie  I'^r  his  u.>e  or  iienetit.  lHUum^  on  Torts 
•t»>4  ;  Wih'jii  V.  Tcmiii'm  (/;).  lIV/.so//,  in  seiiiiiLT  tlie 
l)oartls,  acted  as  tlie  airmt  ol  the  eorporatioii,  an-.l  not  of 
the  didi'iidaiit .  and  thcrelore  iio  adoption  l.)V  hiui  ol*  WP- 
i^(jn\s  act,  can  make  lii:n  liald^.'. 

Cur.  (f.fJr.  i'kIi, 

Caiitku,  (.".  fi.,  now  delivered  l!ie  jiidgmiMit  of'tiio  Court  : 
ami,  aflcr  >lating  tiie  facts  of  t!ieea>'\  said  : — There  can  he 
no  don'ot  th  it  the  act  of  |J7'>0//,  in  sidlitig  tlio  plaintiir's 
Iinnher,  and  t!ieri'l)V  eau-iii.r  it  to  he  removed  (however 
neeessai'v  lor  the  j)nrposc  oi*  having  tho  groun  1  ready  f.r 
tlx?  ()])eniiig  of  the  K.\hil)ilioii) ,  v.'as,  as  regards  the  plaiii- 
tiir,  a  Avros  gful  act,  lor  wiiich,  priniariiv,  Wti^on  wouM  he 
liable.     How  then  do-s  the    defendant's  liability  for  tho 
aet  of  i; //.sv>/^  arise  ?    That  must  de[)end  on  the  (jueslion 
whether  at  th(^  time?  the  aet  was  committed,  the  relation 
(;f  ma>ter  and  servant  existed  between  Wilson  and  the 
conuuittee,  of  whu-li  the  defendant  w\is  a  member  and 
chairman  ;  and,  if  sf),  whether  the  aet  was  committed  in 
the  course  of  his  service. 


(a)  4E.d:B.t)10. 


(6)  6  M.  d-  G.  236. 


It 
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It  cannot  be  donbted  that  what  fri7.so?i  did,  was  carry-  1863. 
ing  out  an  object  (and  a  necessary  object),  which  the  ^^^^^^^^ 
committee  had  in  view.  against 

We  think  the  preliminary  question  as  to  the  existence  Botsi-'oro* 
of  the  rehition  of  maj>ter  and  servant,  was  one  for  the  jury, 
which  was  distinctly  left  to  them,  and  that  on  the  evidence, 
it  was  quite  open  to  them  to  find  as  they  have  done,  that 
such  relation  existed.  That  relation  bein<r  established, 
what  was  said  by  the  defendant  to  Wihoii^  when  informed 
of  his  having  sold  the  lumber^  and  the  additional  fact  of 
the  committee  having  received  the  benefit  of  the  proceeds 
of  the  sale,  in  account  with  the  purchaser,  would  be  quite 
sufficient  ratification  of  WiUon's  act  (if,  under  the 
relation  of  master  and  servant,  any  ratification  were 
necessary),  to  create  a  liability  in  the  defendant,  for  the 


wrongful  act  of  Wilson. 


Rule  discharged. 


PATTISON  ivjalnst  TIXGLEY. 

TRESPASS  quare  clausidu  Jref/if,  and  for  assault  and  An  unrejrls- 

false  imprisonment;  tried  before  Parker ,  J.,  at  the reieaso^ulins- 

last  Wedmorland  circuit.  pcrt^J^rh^) 

The  alleged  trespass  to  the  land  consisted  in  the  ^^•^^n-giies''no  ri^ht 

dant's  having  entered,  on  the  3 1st  Jul/,  1861,  and  cut  »^  enter  on  the 

the  grass.    The  defendant  set  up  as  a  defence,  that  he  was   Am  between 
^  *  ,  the  grantor 

the  owner  of  the  land,  under  a  deed  of  release  and  quit  and  i?rantee, 

claim  from  one  John  Pattison^  which  deed  was  dated  Jnlf/lt^sH^Seed^ 

transfers 
the  tiUe  and 

possession  by  relation,  fh>ro  the  delivery  of  the  deed;  but  it  will  not  affect  the  intermediate 
rifftits  of  third  parties,  not  privy  to  the 'deed. 

in  treHpasH  qu.  cl.  frer/it,  on  the  31»t  July,  the  plaintiff  proved  possession  only;  the 
defendant  just  itied  a«  owner  of  the  land,  undtr  a  deed  dated  the  15th  July,  but  not  regis- 
tered till  tne  1st  August.  Held,— Thut  as  against  the  plaintiff,  the  defendant  had  not  title 
by  relation  from  the  date  of  the  deed. 

A  person  bpecially  deputized  by  a  Sheriff  to  execute  a  writ,  is  not  a  deputy  within  the 
meaning  of  1  liev.  Sfat,  c.  131,  and  \h  not  required  to  give  st^^curity. 

An  execution  issued  on  a  summaryjudgment  is  a  iustifieation  to  the  Sheriff,  for  any  aet 
done  onder  it,  without  proof  of  the  filing  of  the  bill  of  costs,  as  directed  by  the  Act  12 
Viet.  c.  40. 
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5th,  1861,  but  was  not  acknowledged  or  recorded  till  the 
l8t  August.    The  plaintiff  proved  no  title  to  the  land, 
but  relied  on  his  possession,  —  having  held  adversely  to 
r   John  Paflison  for  upwards  of  six  years. 

The  defendnnt  justitied  the  assault  and  imprisonment, 
under  an  execution  against  the  plaintiff  at  the  suit  of  one 
Johnson,  issued  out  ot  the  Court  of  Common  Pleas  for  Wes(^ 
7nor/a7JcZ(y()unty,  which  execution  the  defendant  was  specially 
deputizeil  by  the  Sheriff  of  Westmorland  to  execute.  It  was 
objecte<l  that  this  execution  was  not  admissible  in  evidence, 
without  proof  th:^t  a  copy  of  the  bill  of  costs  had  been  filed,  as 
required  by  the  Act  12  Vict,  c.  40,  §  7  ;  also,  that  it  was  no 
justification  to  the  defendant,  as  he  had  not  given  the  security 
required  by  the  1  Revised  Statutes  c.  131,  §  5,  and  was 
therefore  not  authorized  to  act  as  Sheriff's  deputy. 

The  learned  Judge  admitted  the  execution,  and  directed 
the  jury  that  it  was  a  justification  for  the  defendant.  In 
reference  to  the  trespass  to  the  land,  he  left  it  to  the  jury, 
to  tiiid  when  the  deed  from  John  Pattison  was  delivered 
to  the  defendant ;  ant],  if  after  the  31st  Juhj^  he  directed 
them  to  tind  for  the  plaintiff.    Verdict  for  the  defendant. 

In  Minhaidmas  term  last,  a  rule  nisi  for  a  new  trial  wjis 
granted,  on  the  grounds  of  misdirection,  improper  recep- 
tion of  evidence,  and  verdict  against  evidence. 

A,  L,  Palmer  shewed  cause  in  Easter  term  last.  1. 
It  was  n«)  part  of  the  Sheriff 's  duty  to  ascei-tain  whether 
a  bill  of  costs  has  been  filed,  as  directed  by  the  Act. 
There  was  no  proof  that  it  was  not  filed,  and  the  pre- 
sumption IS  that  it  was  so.  e/am.?«  v.  McLean  (a).  If 
the  copy  of  the  bill  of  costs  was  not  filed,  it  would  not 
render  the  execution  void,  but  only  irregular,  and  the 
plaintiff  should  have  applied  to  set  it  aside.  2.  The  defend- 
ant was  not  a  deputy  Sheriff,  but  a  mere  bailiff ;  and  was 
therefore  not  required  to  give  security  under  the  Revised 
Statutes^  c.  131.  [Carter,  C.  J.  We  will  not  trouble 
you  on  that  point.]  3.  The  deed  from  John  Pattison 
passed  the  title  in  the  land  to  the  defendant,  as  soon  a 


(a)  8  Allen,  164. 


t 
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the  deed  was  registered,  and  the  registry  related  back  to  1863. 
the  date  of  the  deed.    As  between  the  defendant  and  the  "  

X  ATTISOJf 

grantor,  this  would  clearly  be  the  case,  and  the  plaintiff  against 
could  be  in  no  better  position.  At  all  events,  it  was  com-  Tinglby. 
petent  for  the  defendant  to  justify  the  entry  as  made  by 
the  command  of  John  PattisoUj  the  owner  of  the  land,  of 
which  the  deed  would  be  evidence,  even  if  it  did  not  pass 
the  title  until  registry.  HurU  v.  Massey  (a);  Steele  v. 
Mart  (b). 

Fraser^  contra.  1.  There  was  no  proof  that  a  copy  of 
the  bill  of  costs  was  filed  ;  and  the  execution  was  a  nullity 
unless  this  was  done.  The  act  was  not  merely  directory ; 
but  it  declared  that  no  execution  should  issue  on  any  judg- 
ment unless  the  bill  of  costs  was  filed.  [Ritchie,  J. 
Would  it  not  be  presumed  that  the  Clerk  of  the  Court  did  his 
duty,  and  that  the  copy  of  costs  was  filed  before  he  issued 
the  execution  ?]  That  might  be  the  case  if  the  attorney 
had  to  produce  a  jproecepe  for  every  execution  he  issued: 
the  issuing  the  execution  was  the  act  of  the  attorney. 
[Carter,  C.  J.  It  would  be  a  grievous  hardship  if  the 
Sheriff  was  obliged,  in  every  case  when  he  received  an 
execution,  to  enquire  whether  the  copy  of  costs  had  been 
filed.  Ritchie,  J.  How  do  you  get  over  the  ease  of 
James  v.  McLean?  Suppose  the  case  of  an  execution 
issued  without  any  judgment  at  all ;  virtually  the  law  says 
that  no  execution  shall  issue  unless  there  is  a  judgment, 
but  the  execution  is  a  sufficient  justification  to  the  Sheriff. 
The  execution  is  the  act  of  the  Court,  though  practically 
it  is  issued  by  the  attorney.]  2.  The  defendant  could 
not  act  as  the  Sheriff's  deputy  until  he  gave  the  security 
required  by  the  Act.  [Wilmot,  J.  The  Act  speaks  of 
the  **  Deputy  Sheriff:"  here  the  defendant  was  a  mere 
bailiff.]  The  Sheriff  has  no  power  to  appoint  a  bailiff. 
[RrrCHiE,^.  It  is  a  power  incident  to  the  office ;  and 
there  is  nothing  in  the  Act  forbidding  it.  The  Sheriff  has 
a  right  to  appoint  a  special  deputy,  on  special  emergen- 
cies.]   3.  The  defendant  acquired  no  title  to  the  land,  or 


(a)  0     ft  Ad.  903.  {b)^Bd  C.  272. 
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agaimt 

Tl^GLEY 


1863     right  of  entry,  until  the  deed  was  registered.  If  the  defeud- 

  ant's  contention  is  correct,  the  grantor  might  hare  main- 

Pattison  tained  trespass,  between  the  date  and  registry  of  the  deed^ 
and  inmiediately  after  the  defendant  registered  the  deed, 
he  too  might  bring  tre^^pass.  The  doctrine  of  relation  can- 
not atTect  the  rights  of  third  parties. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trespass  for  assault    and  false  ^ 
imprisonment,  and  for  entering  on  land  in  the  plaintifM 
possession,  and  taking  away  a  quantity  of  hay,  whicha 
the  plaintiff  had  cut  cn  the  day  of  the  entry.  Ths 
defendant  justified  the  alleged  assault  and  imprisonment, 
under  an  execution  issued  from  the  Inferior  C^urt  err 
Common  Pleas  for  the  County  of  Westmorland^  w^hich  hmm 
was  specially  deputised  by  the  Sheriff  of  Westmorland  tM 
execute.    It  was  contended  that  a  Sheriff  cannot  authoriz-  - 
any  person  to  act  for  him,  unless  such  person  shall  hav — 
complied  with  the  provisions  of  1  Itevised  Statutes^  340, 
5,  by  giving  the  security  there  mentioned,  and  being  adve 
tised  as  the  Sheriff's  Deputy,  in  the  manner  therein  pre- 
scribed.   It  is,  however,  clear  that  this  act  only  applies  'tio 
persons  whom  the  Sheriff  may  appoint  to  act  as  his  genera/ 
deputies,  and  does  not  prevent  him  from  appointing  a 
person  to  act  as  his  special  deputy  or  bailiff  in  any  par- 
ticular case,  without  complying  with  the  provisions  of  tie 
Act.    Another  objection  was  taken  on  this  branch  of  the  j 
case,  viz.,  that  the  execution  w^as  not  admissible  without 
affirmative  proof  that  a  bill  of  costs  had  been  filed,  accord- 
ing to  the  provisions  of  2  lievised  Statutes  p.  368,  ^  7. 
Whether  such  proof  might  or  might  not  be  necessary  to 
make  the  execution  a  justification  to  other  parties,  it  i» 
quite  clear  that  in  the  case  of  the  Sheriff,  or  a  person 
clothed  with  his  authority,  the  execution  itself  is  a  suf- 
ficient justification. 

The  other  point  arises  on  the  right  set  up  by  the  defend- 
ant to  enter  the  land,  and  take  away  the  hay.    The  plain- 
tiff 
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tiff  proved  no  title  to  the  land  in  himself,  beyond  the 
actual  possession.  The  title  was  shewn  to  be  in  his 
£^her,  John  Pattison^  who  on  the  15th  July^  1861,  gave  the 
<3efendant  a  deed  of  release  and  quit  claim  of  the  land  in 
<juestion.  The  alleged  trespass  was  committed  by  the 
^defendant,  on  31st  July^  1861,  but  the  deed  of  release 
"^as  not  registered  (nor,  indeed,  in  a  state  to  be  registered, 
Sov  there  was  no  proof  or  acknowledgment),  till  1st.  Atigmty 
11861.  It  is  clear  that  the  deed  of  release,  before  it  was 
^registered,  gave  the  defendant  no  seizin  of  the  land,  and 
'the  question  is,  whether,  when  by  registry  he  became 
ceized,  that  seizin  related  back  to  the  date  of  the  deed, 
amd  gave  him  seizin  from  such  date^  so  as  to  affect  the  in- 
"termediate  rights  of  third  persons  who  were  neither  par- 
ities or  privies  to  the  deed.  As  between  the  grantor  and 
.grantee,  there  can  be  no  doubt  that  when  the  deed  was 
jegistered,  it  would  by  relation  transfer  the  land  and  the 
possession  thereof,  from  the  date  or  delivery  of  the  deed ; 
l)ut  we  do  not  see  why  the  rights  of  third  parties  should 
"be  affected  by  this  doctrine  of  relation,  which  is  intended 
^o  work  justice,  but  which  thereby  might  have  the  very 
opposite  effect. 

At  the  time  when  the  defendant  entered  on  the  laud, 
^iz,,  Slst  Juhjy  the  plaintiff  had  a  possession  which  was 
at  superior  title  to  any  with  which  the  defendant  was  on 
that  day  vested ;  and  it  would  seem  unreasonable,  that  by 
s  subsequent  proceeding  on  the  part  of  the  defendant,  he 
4X)uld  establish  a  previous  title  as  against  the  plaintiff,  who 
an  utter  stranger  to  any  of  the  dealings  between  the 
defendant  and  the  owner  of  the  land,  and  whose  only  care 
or  duty  would  have  been  to  ascertain,  whether  on  the  31st 
July 9  the  defendant  had  any  right  to  enter  on  the  land, 
which  on  that  day  he  clearly  had  not,  by  any  title  in  him- 
self. In  Tomlin's  Law  Diet.  Title    Relation^''  it  is  said  :  — 
'•This  device  is  most  commonly  to  help  acts  in  law,  and 
make  a  thing  take  effect :  and  shall  relate  to  the  same 
thing,  the  same  intent^  and  between  the  same  parties 
"onlj;  and  it  shall  never  do  a  wrong,  or  lay  a  charge 
upon  a  person  that  is  not  a  party."  Citing  Qo.  Liti.  190 ; 
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1863.     1  Rep'  99  ;  Plorod.  188  ;  2  Vent.  200  ;  3  Rep.  29. 

 '       We  may  also  cite,  Shep.  Totick.  72,  226;  18  Vin.  A 

^aj^t    288;  Bac.  Abr.T\t\e    Bargain  mnd  Sale.'' (B)  ;  i 
TiNaLEY.   Car.  217  ;  Co7n.  Dig.  Title    Bargain  and  Sale."  (B  ^ 
"  If  rent  incurred  before  the  inroUment,  be  paid  to  the  A 
gainor,  the  bargainee  has  no  remedy."    Dt/er  218.  J. 

Supposing  however,  that  the  defendant  failed  in  shew 
ing  title  in  himself,  it  was  contended  by  Mr.  I^cdmer\h& 
there  was  eridence  to  shew  title  in  John  PaUison^  and  tha 
he  entered  by  the  command  of  John  Pattiaon.  This  cannot 
we  think,  be  maintained.  There  was  no  evidence  of  anycom 
mand  or  authority  to  the  defendant  from  John  Pattimt  to  g\ 
on  the  land,  beyond  the  authority  of  the  deed  ef  release,  aD( 
the  terms  and  the  legal  effect  of  that  deed.  It  would  b 
a  strange  doctrine,  to  hold  that  a  man  giving  a  merequil 
claim  deed  of  land,  thereby  authorizes  and  makes  himsell 
answerable  for  the  entry  and  acts  of  his  releasee  done  undei 
color  of  it.  Such  a  deed,  without  livery  of  seisin  or  regis- 
try, tranferred  no  possessory  right,  and  therefore  gavenc 
right  to  enter  on  the  plaintiff's  possession,  and  is  no  justi- 
fication for  such  entry. 

We  think  therefore,  that  this  verdict  for  the  defendanl 
must  be  set  aside,  inasmuch  as  the  plaintiff  should  bre 
recovered  for  the  trespass  to  the  land. 

Rule  absolute  (a). 


(a)  In  Doe  dem.  Bridget  v.  QuifU,  Chip.  MS,  76,  where  the  demise  ii 
the  declaration  wait  laid  on  the  26th  Aprils  1826,  nnd  the  deed  under  wbieb 
the  plaintiff  claimed,  was  dated  and  delivered  on  the  24th  Aprils  1896,  but  wtf 
not  registered  until  September,  1827,  the  Court  held,  that  under  the  RegiiflT 
Act,  26  Geo.  3,  c.  3  $  10,  the  deed  when  registered,  conyeyed  the  estate  by 
relHt  on,  from  its  d«  livery. 

As  t<)  th(  qu  Htion  of  relation  under  a  Sheriff's  deed,  to  the  signing  of  'v' 
judgment,  s-ee  Doe  v.  Knight.  Bert.  R.  876;  Doe  v.  Jamieson.  2  Ha*.  448- 


In  the  Twenty-Sixth  Year  of  VICTORIA.  559 

1863. 


HUGHSON  against  KEITH. 

CASE  for  malicious  prosecution,  tried  before  Wilmot^  for  nai^cious 
J.,  at  the  last  King's  circuit.   The  first  count  of  ^'^^ ^**5Jg^JJj 
declaration  alleged  that  the  defendant,  on  the  20th  Octo-  of  want  of 
icr,  1861,     wrongfully,  maliciously  and  unjustly,  and  Suae  Should 
*«  without  any  reasonable  or  probable  cause,"  caused  thebj^^™^e1 
plaintiff  to  be  arrested  on  a  charge  of  stealing  a  cow.  The  botti^t* 
second  count  was  for  a  similar  arrest  on  the  28th  October,  question,  and 

the  question 

It  appeared  at  the  trial,  that  in  the  autumn  of  1860,  oneof 

'^'^  were  left  to 

Benjamin  Alward  brought  a  cow  to  the  plaintiff  to  be  to  the  jury, 

wintered.    In  the  sprinsr.  Alward  was  unable  to  pay  for  verdirt"for^e 

the  feeding  of  the  cow,  but  the  plaintiff  allowed  him  to  a^ne^^tSiai 

take  her  home,  where  she  remained  till  October,  i^bl,^"*™*^^- 

when  she  uras  seized  under  an  execution  against  Alward. 

He  then  applied  to  the  defendant,  who  paid  the  amount  of 

the  execution,  $6.50,  and  received  possession  of  the  cow, 

Altoard  agreeing  that  he  might  keep  her  until  he  was  paid 

$11.50,  being  the  $6.50  advanced  to  satisfy  the  execution, 

and  $5,  which  Alward  previously  owed  him.    While  the 

defendant,  assisted  by  Alward,  was  driving  the  cow  home, 

she  was  forcibly  taken  away  by  the  plaintiff.  On  the  26th 

October,  Alward,  at  the  instance  of  the  defendant  it  was 

alleged,  made  a  complaint  before  John  C.  Price,  a  Justice 

#f  the  Peace,  against  the  plaintiff  for  forcibly  and  with 

violence  taking  the  cow,  and  keeping  her  concealed ;  upon 

which  complaint,  a  warrant  was  issued,  and  the  plaintiff 

arrested,  but  Alward  not  appearing,  the  complaint  was 

dismissed,  and  the  plaintiff  discharged.    On  the  28th 

October,  the  defendant  made  a  second  complaint,  before 

WiUiam  A.  Stockton  a  Justice  of  the  Peace,  against  the 

the  plaintiff,  for  ** violently  and  feloniously"  taking  the 

^w.    A  warrant  was  issued,  upon  which  the  plaintiff  was 

again  arrested ;  but  upon  the  examination,  the  complaint 

^as  dismissed  on  the  ground  that  no  felony  was  proved. 

The 
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1863.       The  learned  Judge  left  to  the  jury  the  questions 
HuGHsoN  want  of  reasonable  and  probable  cause, 

against    directed  them  that  unless  these  had  been  proved,  the  pl^jQ. 
Keith,    tiff  could  not  recover ;  but  if  the  defendant  had  no  probaA/^ 
cause  for  making  the  complaint  against  the  plaintiff,  malice 
might  be  inferred. 

Verdict  for  the  defendant. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  the 
ground  of  misdirection, 

Fraser  shewed  cause  in  Easter  term  last,  and  contended 
that  the  learned  Judge  had  substantially  determined  that 
there  was  no  probable  cause.  If  any  one  had  cause  to 
complain  of  the  charge,  it  was  the  defendant. 

A,  It,  Wetmorey  contray  contended  that  there  m&  no 
evidence  of  probable  cause  for  making  the  complaints; 
and  at  all  events,  the  .Fudge  should  not  have  left  that 
question  to  the  jury,  but  should  have  decided  it  himself. 
Heslop  V.  Chapman  (a);  JficheU  v.  Williams  (b);  Ro^ 
lands  V.  Samuel  (c).  Cur.  adv.  vulL 

Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
Without  expressing  any  opinion  as  to  the  want  of  probable 
cause  in  the  first  case,  where  the  plaintiff  was  arrested 
under  a  warrant  issued  by  Mr.  Price,  on  a  complaint  made 
by  Alwardy  at  the  instigation  of  the  defendant,  we  think 
there  was  an  entire  want  of  probable  cause  for  the 
second  arrest,  which  was  made  under  a  warrant  issued  by 
Mr.  Stocklon,  on  a  complaint  made  by  the  defendant — that 
the  plaintiff  had  violently  and  feloniously  taken  the  defend- 
ant's cow.  This  point  should  have  been  decided  by  the 
learned  Judge,  and  the  question  of  malice  alone  sub- 
mitted te  the  jury.  As  both  questions,  viz.,  that  of  want 
of  probable  cause  and  malice  were  left  open  to  the  jmy» 
and  we  cannot  say  whether  the  verdict  for  the  defendant 
was  founded  on  the  opinion  that  there  was  probable  cause 
(which  would  be  wrong) ,  or  that  there  was  no  malice  (which 
might  be  right,  inasmuch  as  that  was  a  matter  entirely  fi^f 
the  jury),  the  verdict  cannot  stand,  and  the  rule  for  a  na^ 
trial  must  be  made  absolute.  Eule  absolote. 

Ca)2SLawJ.(lB.4B.  (5)  11  Jf.  ^  !F.  205.  ie)n  LmoJ. 
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Doe  on  the  Demise  of  JARDINE  against  COIGLEY. 

EJECTMENT,  tried  before  Ritchie,  J.  at  the  St.  Jb/^»^  The  Bjjui^ 
circuit  in  March  last.    Tlio  lessor  of  the  plaintiff is), 
claimed  the  premises  iu  question  under  a  Barrister's  deedby^giJSrister* 
made  pursuant  to  a  decree  for  foreclosure,  under  the  Act 
17  Vict.  c.  18,  mh'Ch.  5.  The  sale  took  place  on  the  26th ^^^^^"J'^^/^^^^ 
June.  1861,  and  the  deed  was  executed  on  the  17th  Juhj^'^y^T^^oitho 

'  '  land  to  the 

fellowing.  purchaser. 

Held  —That 

A  verdict  was  found  for  the  plaintiff  under  the  Judge's  this  meant— 
J.  without  any 

au'ection.  unnecessary 

A  rule  oiisi  for  a  new  trial  having  been  obtained  on  the  f^it^^j^^e" 
ground  of  misdirection,  ^he^saieTi 

JS.  It.  Thomson  shewed  cause  on  a  former  day.    ^1^^^^  "easo^ble'^' 
deed  was  sufficient;  the  word  **  immediately in  the  time  for  the 
,        .        r  1      A  .  1  .  11-  execuUonof 

second  section  of  the  Act,  meant  within  a  reasonable  time,  thedeed. 

and  three  weeks  delay  was  not  unreasonable.  Besides, 
what  is  a  reasonable  time  is  a  question  for  the  jury,  which 
the  defendant  should  have  asked  the  Judge  to  submit  to 
them.  Doe  v.  Donnelly  (a)  was  decided  under  the  Act  4 
William  4,  c.  22,  which  required  the  affidavit  of  the  Sheriff 
to  be  made  at  the  time  of"  the  execution  of  .the  deed  ; 
the  word  immediately,"  used  here,  was  not  so  strong. 
The  Act  17  Vict.  c.  18,  did  not  say  that  a  deed  so  exe- 
cuted should  be  evidence,  but  that  such  deed^''  that  is,  a 
deed  containing  the  recitals  required  by  the  Act,  should  be 
evidence.  The  Act  was  merely  directory  in  this  particular. 
If  the  word  immediately  "  received  the  strict  construction 
contended  for,  it  would  render  the  Act  inoperative. 

A.  R.  Webnorej  contra.  If  the  plaintiff  relied  on  the 
provisions  of  the  Act  to  make  out  his  title,  he  must  shew 
that  its  requirements  had  been  complied  with ;  and  the 
deed  not  having  been  made  immediately  after  the  sale,  it 

(d)  S  Kerr,  66. 

waa 
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was  necessary  for  the  plaintiff  to  give  affirmative  proo^T^ 
the  advertising  and  sale.  There  was  no  distinction  betwe^^ 
this  case  and  Doe  v.  Donmlly.    The  words  **  at  the  tinw 
of "  and    immediately  "  meaat  the  same  thing :  it  most 
be  done  without  delay.    Grace  v.  Clinch  (a)  shewed  that 
the  word    immediately"  should  receive  its  natural  mean- 
ing.   [Carter,  C.  J.   What  do  you  say  would  be  a  com- 
pliance with  the  Act?]    That  the  deed  should  havebem 
executed  on  the  day  of  the  sale.    I  do  not  tay  that  the 
deed  is  void  if  this  is  not  done ;  but  that  the  plaintiff  most 
prove  that  the  land  was  duly  advertised  and  sold. 

Gut,  adv.  vuU» 

Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
The  only  question  arising  in  this  case  is,  as  to  the  meaning 
of  the  term  "  immediately,"  as  used  in  the  second  section  of 
sub-chapter  5,  in  the  Act  relating  to  the  administration  of 
Justice  in  Equity  (6) 

The  sub-chapter  relates  to  the  foreclosure  and  sale  of 
mortgaged  premises  under  decree,  by  an  officer  of  the 
Court,  at  public  auction,  and  the  second  section  is  as  follows: 

Immediately  upon  such  sale,  the  said  officer  shall  execute 

in  his  own  name,  as  said  officer,  and  deliver  to  the  pur- 
"  chaser,  a  conveyance  of  the  land  so  sold,  &c."  Now,  it 
is  perfectly  clear,  that  the  word  cannot  here  signify  tiMto»- 
'taneously.  Some  things  must  be  done  between  the  time 
of  the  bidding  off  at  auction,  and  the  execution  and  delivery 
of  a  conveyance ;  on  one  side,  at  least,  the  deed  must  be 
prepared,  and  on  the  other,  the  money  must  be  paid,  or 
counted  out  for  payment.  There  may  be  questions  abo 
as  to  the  running  and  definition  of  lines,  marking  of 
boundaries,  and  other  things,  the  requisite  time  for  wbidi 
may  vary  according  to  the  varying  circumstances  of  eadi 
case. 

As  the  Legislature  have  not  thought  fit  to  prescribe  any 
certain  number  of  weeks,  or  days,  or  hours,  or  minutes,  is 
which  the  act  is  to  be  done,  but  to  use  a  term  whidi  must  be 
taken  as  indefinite,  all  we  can  presume  te  hare  been  meaoty 

(o)  4    js.  ooa.  (d)  i7rtei.e.ia. 
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Doe  dem. 
Jabdinb 

against 

COIGLKT. 
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is  that  the  deed  was  to  be  executed  and  delivered  with  all  1863. 

reasonable  expedition,  or  without  any  unnecessary  delay.   

But  it  was  contended  by  Mr.  Wetmorey  that  if  that  be  the  jardinb' 
true  construction,  still  as  the  sale  took  place  on  the  26th  ^^j^ 
June,  1861,  a  deed  executed  on  the  17th  July, —  three 
weeks  after  the  sale  —  must  be  too  late ;  or,  at  all  events, 
that  a  deed  so  executed  could  not  dispense  with  the  proof 
of  the  proceedings  on  which  it  was  founded ;  but  that  they 
must  be  proved  dehors  the  deed.  Although  that  was  the 
true  intent  of  the  Act  relating  to  deeds  given  by  Sheriffs, 
of  lands  sold  under  execution,  where  the  Sheriff's  affidavit 
under  the  Act  4  William  4,  c.  22,  (it  is  altered  by  the 
Revised  Statutes)  *'  made  at  the  time  of  the  execution  of 
"the  deed,  and  indorsed  on  the  deed,"  is  made  j^nma 
facie  evidence  of  the  regularity  of  the  proceedings,  but 
is  yet  not  essential  to  the  validity  of  the  deed  ;  for  if  such 
affidavit  were  not  made  at  all,  or  not  made  in  due  time, 
the  proceedings  on  which  the  sale  was  founded,  might 
still  have  been  proved  by  extrinsic  evidence ;  we  do  not 
think  such  to  be  the  meaning  of  the  enactment  under  con- 
sideration. It  appears  to  us  that  a  deed  not  executed  in 
due  time  by  the  officer,  is  invalid ;  if  the  deed  be  valid,  it  is 
proof  of  the  proceedings  therein  recited. 

We  cannot  undertake  to  say  that  three  weeks  was  an 
unreasonable  time  in  the  present  instance.   In  many  cases 
a  longer  time  might  be  necessary.    We  are  not  aware  of 
any  case  in  which  a  construction  has  been  given  to  the 
term  "immediately,"  but  in  Roberts  Y.Brett  (a),  the 
meaning  of  the  term  "forthwith"  was  considered,  and 
Jervis,  C.  J.,  in  giving  judgment  says  "  He  is  to  procure 
**  a  vessel  '  forthwith,'  that  is,  within  a  reasonable  time 
'*  q/te)'  the  bond  has  been  executed.    A  contrary  construc- 
•«  tion  would  involve  many  difficulties."    See  also,  Rex  v. 
.Mnancis  (6);  Thompson     GHbson  (c).    Where  the  sta- 
tute prescribes  a  certain  time,  the  lapse  of  a  day  is  held  to 
be  fatal,  FarreUy.  Tondinson  (d)  ;  but  we  cannot  suppose 
the  Legislature,  in  the  direction  they  have  given  as  to  the 

(•)  S  Jwr.  N.  S.  m.  (6)  Ca$.  tenw.  Hurdw,  118. 

(0)  •  Ji:  4r  W.  8S1.  (d)  8  Bro.  K  C.  488. 
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1863.     execution  of  a  deed  by  an  officer  of  the  Court,  acting  under 

  a  decree  of  the  Court,  and  where  his  conduct  might  be 

JarduSe  brought  under  the  supervision  of  the  Court,  intended  to 
against  place  inconvenient  restrictions,  on  the  exercise  of  the  discre- 
tion of  the  Court;  and  it  may  be  questionable  whether 
the  provision  is  not  merely  directory.  But,  be  it  so  or 
not,  we  think  the  deed  under  which  the  lessor  of  the 
plaintiff  claims,  to  be  valid,  and  that  consequently  th^ 
rule  must  be  discharged. 

Rule  discharge^ 


ATKINSON  ar/ainsi  DESMOND. 

Uou^inlre^*"  rXlRESPASS.  The  declaration  stated  that  the  defendant 
pass  for  break-  broke  and  entered  the  plaintiir's  close,  and  seized 
ingpfainUfl^s  and  took  divers  goods  and  chattels  of  the  plaintiff,  to-wit 
away5o!(l"(f  50,000  feet  of  spruce  deals,  and  one  horse  there  being,  of 
Hudl^horX  ^'^^  ^^^^^  '^"^  carried  away,  and  disposed  of  the 

X'lZA^^^'^^  to  his  own  use. 

deiendant's  The  defendant  pleaded  as  to  breaking  and  entering  the 
use,  the  *  .    ^  ° 

defcndaut  plaintiff's  close,  and  seizin and  takin«:  away  the  goods, 
pleaded— as  to  *    __.        .  .  ,  xil^-a 

the  breaking  and  disposmg  of  the  horse  —  actio  non^  because  that  oeiore 

the  ciosel"^  the  time  when  &c.  one  liichard  Power  had  recovered* 
Hcizing  and 

carrying  . 
away  the  goods,  and  cenverting  and  disposing  of  the  same — actio  non,  because  An** 
recovered  a  judgment  in  a  Justice^s  court  of  the  county  of  K,j  wXml  the  plaintiif,WJ 
£4 18*.  3c?,  on  which  execution  was  issued  and  delivered  to  B.,  a  constable,  to  be  executed;tM* 
H.,  as  Buch  conntable,  and  defendant  as  his  scnrant,  and  by  bis  command,  seized  and  tookt^ 
goods,  and  entered  the  plaintift's  close  for  that  purpose ;  and  that  after  advertising  the  goW 
B.  sold  the  horse  to  satisfy  the  execution.  And  as  to  all  the  other  supposed  trespatiei  » 
the  declaration  —  not  guilty.  IIeld,~that  the  plea  answered  the  whole  declaration:  tltfj 
the  defendant,  actin^^  as  the  ser\'ant  of  B.  was  only  boand  to  justify  his  own  acts, 
need  not  account  tor  what  B,  did  with  the  rest  of  the  goods  taken,~  to  which  his 
of  not  guilty  applied. 

Since  the  Act  22  Vict,  c.  27,  authorising  constables  to  serve  processes  from  Justices'  c«0^ 
in  any  part  of  the  county  for  which  they  are  appointeil.  an  execution  issued  by  a  Jnivi* 
under  iBev,  Stat,,  c.  137,  may  be  directed  to  any  constable  of  the  county. 

Such  a  deviation  Arom  the  prescribed  form  does  not  affect  the  substance  of  the  exeeoQOB* 

judgmen 
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judgment  against  the  plaintiff,  in  a  Justice's  court  in  the  1863. 
county  of  Kent,  for  £4  185.  3d. ;  that  the  said  Justice 
afterwards  issued  an  execution  upon  the  said  judgment,  ^^ainst 
directed  to  any  constable  of  the  said  county,  requiring  Desmond. 
them  to  levy  of  the  goods  and  chattels  of  the  plaintiff, 
the  said  sum  of  £4  185.  3d,,  which  execution  was  delirered 
to  one  John  L.  Dwyei'y  a  constable  of  the  county ;  that 
the  defendant  as  his  servant  and  by  his  command,  after- 
wards &c.  and  within  the  said  county,  seized  the  plain- 
tiff^ goods  in  the  declaration  mentioned,  and  because  the 
said  goods  were  at  the  time  upon  the  plaintiff's  close,  it 
was  necessary  in  order  to  take  them  under  the  executioh, 
to  enter  upon  the  plaintiff's  close ;  whereupon  the  said 
constable,  and  the  defendant  as  his  servant  and  by  his 
command,  entered  the  said  close  to  levy  upon  and  take 
the  said  goods  under  the  execution ;  that  the  constable, 
after  having  advertised  the  goods  for  live  day^,  sold  the 
horse  in  the  declaration  mentioned,  for  the  purpose  of 
satisfying  the'execution  — which  are  the  supposed  trespasses. 
Aud  as  to  all  the  supposed  trespasses  except  those  in  the 
introductory  part  of  the  plea  mentioned  —  not  guilty. 

Replication,  that  the  plaintiff  had  paid  to  Richard 
Power  J  the  sum  of  £2,  in  full  satisfaction  and  discharge  of 
the  judgment  mentioned  in  the  plea. 

The  defendant  demurred  to  this  replication,  and  the 
plaintiff  excepted  to  the  plea. 

A.  L.  Palmer  in  support  of  the  demurrer.  The  plea 
answers  the  whole  declaration.  The  defendant,  acting  as 
servant  of  the  constable,  was  not  bound  to  justify  more 
than  his  own  acts,  or  to  account  for  what  might  have  been 
done  by  the  constable  in  the  disposal  of  any  of  the  pro- 
perty except  the  horse.  The  conversion  of  the  other  goods 
is  only  matter  of  aggi'avation,  requiring  no  new  assign- 
ment. The  plea  of  not  guilty  answers  all  the  rest  of  the 
trespasses.  Britton  v.  Cole  (a) ;  Taylor  v.  Cole  (b)  ;  Dye 
y.  Leatherdale  (c);  Cheasley  v.  Barnes^  {d);  Earl  of 
Manchester  v.  Vctle  (e) .    The  objection  that  the  execution 

(a)  1  Salk.  408.        (6)  a  T.  R.  292.        (c)  8  WiU.  20. 
{d)  10  Easty  73.  (e)  1  jSaund^  27. 

w 
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1863,    was  directed    to  any  constable  of  the  county  of  Keni^ 

  is  only  matter  of  form,  and  is  cured  by  the  Act  22  VvA. 

ofmifut    ^'         '^^^  replication  is  clearly  bad. 
Desmond.      Frasei^  contra.   If  the  plea  had  justified  the  breaking 
and  entering  only,  it  might  perhaps  have  been  sufficient  = 
but  it  attempts  to  justify  the  whole  trespass  complainec 
of,  when  it  really  only  justifies  the  taking  of  the  horsc^ 
The  plea  ought  to  hare  shewn  what  he  did  with  the  re^ 
•   of  the  goods.    [Ritchib,  J.    That  is  the  constable's  bu^ 
iness ;  the  defendant  has  nothing  to  de  with  that.]  Ttr: 
execution  is  no  justification.  It' should  have  been  direct^ 
to  the  constable  of  some  parish,  and  not  to  any  constaWl 
of  the  county.    The  Act  22  Vict.  c.  27,  does  not  app/^ 
to  executions ;  it  mentions    processes  "  only,  which  raeaiw 
the  first  process  in  the  suit.    The  replication  is  sufiicieo^ 
A  smaller  sum  may  be  received  in  satisfaction  of  a  larger, 
under  certain  circumstances.    Garcelon  v.  Eaton  (a). 

Our.  adv.  vulL 

Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 
This  was  a  demurrer  to  the  plaintiff's  replication.  The 
replication  is  clearly  bad ;  nor  did  the  plaintiff's  counsel 
attempt  to  support  it,  but  relied  on  the  badness  ef  tlie 
plea.    The  plea  is  substantially  this :    as  to  the  breaking 
and  entering  the  said  close  of  the  said  plaintiff,  and  ' 
seizing  and  taking  the  goods  and  chattels  in  the  said  | 
'•first  count  of  the  declaration  mentioned,  and  carrying  • 
' '  away  and  disposing  to  his  own  use  of  the  said  horse  in  the 
first  count  mentioned,  by  the  said  defendant  supposed  to  \ 
have  been  done,"  defendant  alleges  that  one  Potoer  tad  \ 
obtained  a  judgment  in  a  magistrate's  court  in  the  county  of  . 
Kent^  against  the  plaintiff  for  £4 1 8«.  %d. ,  on  which  an  execa-  , 
tion  was  issued,  directed  to  any  constable  of  the  oounUi  ^ 
Kent:  that  this  execution  was  delivered  to  one 
being  a  constable  of  the  county  of  Kent^  to  be  executed,  aod 
that  Dioyer  as  such  constable,  and  the  defendant,  as  his ser 
yant,  and  by  his  command,  seized  and  took  the  goods  uA 
chattels  of  the  said  plaintiff  in  the  first  count  mentioned, 


(a)  ZAlkn,m. 
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the  cause  aforesaid,  and  entered  the  plaintiff 's  close  for  that  1863. 

purpose ;  that  the  said  constable  after  having  publicly   

advertised  the  said  goods  and  chattels  five  days,  did  sell  against 
and  dispose  of  the  said  horse,  for  the  purpose  of  satisfying  Desmond. 
the  said  execution.  As  to  all  the  said  supposed  trespasses^ 
in  the  declaration  mentioaed,  except  those  in  the  intro* 
factory  part  of  this  plea  mentioned,  the  defendant  says 
lie  is  not  guilty.  By  this  mode  of  pleading,  it  seems  to 
the  defendant  has  answered  the  whole  declaration.  He 
las  justified  all  to  which,  by  the  introductory  part  of  his 
2>Iea,  he  limits  his  justification,  viz.,  the  entry  on  the  land, 
^e  taking  the  goods  and  chattels,  and  the  sale  of  the 
liorte,  and  he  denies  everything  else.  His  allegation 
that  the  constable  advertised  the  goods  and  chattels, 
"Would  not  render  it  necessary  for  the  defendant,  who  was 
acting  as  the  servant  of  the  constable,  to  justify  or 
account  for  everything  which  might  have  been  done  by  the 
constable  in  the  disposal  of  the  said  goods  and  chattels , 
besides  the  horse,  to  which  the  defendant  was  not  a  party, 
and  to  which,  by  the  general  issue,  he  denies  that  he  was 
a  party.  The  allegation  of  the  advertising  would  be 
necessary  to  justify  the  sale  of  the  horse,  in  which  it  may 
1>e  assumed  he  admits  he  was  concerned.  But  whether 
tiie  constable  did  right  or  wrong  in  the  disposal  of  the 
said  goods  and  chattels,  the  defendant  says  he  was  not 
ooncemed  in  that,  and  ho  is  net  bound  to  justify  any  but 
lus  own  acts. 

The  case  of  Dye  v.  Leatherdale  (a),  is  very  similar  to 
the  present  case  and  virtually  meets  the  point  raised. 
That  was  trespass  for  taking  and  driving  away  a  hog,  and 
eonverting  and  disposing  of  the  same.  The  plea  justified 
the  taking  and  carrying  away  of  the  hog,  as  damage  fea- 
sant, but  did  not  answer  the  conversion.  The  plea  was 
beld  good,  as  having  fully  answered  and  justified  the  whole 
trespass,  which  was  only  the  taking,  driving,  and  carrying 
away  the  hog  (the  conversion  thereof  being  only  aggrava- 
litii).  The  same  doctrine  is  stated  in  the  judgment  of  the 
Court  in  Lu^  y.  Busadl  (6). 
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1863. 

Atkinson 

against 
Desmond. 


The  other  objoction  made  to  the  plea,  is,  that  the 
execution  affords  uo  justification,  as  it  is  directed  to  any 
constable  of  the  county  of  Kent^'^  instead  of  to  a  constable 
of  some  particular  parish  in  the  county  of  Kent.  This 
objection  is  founded  on  the  ferm  of  executiou  (K)  given 
in  1  Bev.  Stat,  378,  which  is  addressed  to  any  constatie, 

of  the  parish  of  (a) . 

But  as  the  22  Vict.  c.  27,  has  provided  that  '*aV 
processes  iu  actions  before  Justices  of  the  Peace  i-j 
civil  suits,  may  be  served  by  constables  appointed  o 
elected  for  any  particular  parish,  in  any  part  of 
*'  respective  counties,  in  which  the  parish  for  which  the  sa/V 
constable  may  have  been  elected  or  appointed;"  and  as 
every  constable  of  the  county  of  Kent  must  be  a  constaWe 
appointed  or  elected  for  some  particular  parish  in  that 
county ;  the  direction  to  "any  constable  of  the  county  of 
**  ffe^i^,'' necessarily   means,  **  any  constable   of  some 
"parish  iu  the  county  of  Kent:"  and  this  is  a  deviation 
from  the  form  prescribed  in  I  Itev.  Stat.  378,  which,  in 
the  words  of  I  liev.  Stat.  463,  §  17,  does  not  affect  the 
substance,  and  is  not  calculated  to  mislead. 

The  replication  is  clearly  bad,  inasmuch  as  it  avers  as  a 
satisfaction  of  the  judgment  for  £4  18s.  3d.  set  out  in 
the  plea,  a  payment  of  £2,  to  Richard  Poor^  the  plain- 
tiff in  the  judgment,  in  full  satisfaction  and  discharge 
of  the  said  judgment.  This,  according  to  many  decided 
cases,  does  not  amount  to  a  satisfaction  of  the  judgment. 

There  must,  therefore,  be  judgment  on  demurrer  for 
the  defendant  (o). 

(a)  See,  Conaol  Stat.  p.  552. 

ib)  See,  Grattan  v.  Oimn,  Htl.  T.  1878.  as  to  a  plea  not  ju8tlfnn«*^ 
whole  trespass  alleged. 
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toE  on  the  Demise  of  BOTSFORD  against  TIDD. 

JECTMENT,  tried  before  Parker ^  J.,  at  the  last  Defendant 

!  Westmorland  circuit.  |)08se8sion  of 

verdict  was  taken  for  the  plaintiff,  by  consent,  with iMiopiaSa- 

3  to  more  to  enter  a  nonsuit,  on  the  ground  that  the  ^;^^yea^ 

t  of  the  lessor  of  the  plaintiff  was  barred  by  the  sta-^^^^J'j**^®'^ 

of  limitations,  the  defendant  havino;  been  in  posses- 

'  r>  1  twenty  years, 

of  the  land  for  more  than  twenty  years  before  action  J^?^^^^^' 

ght.    The  facts  of  the  case  are  sufficiently  stated  in  defendant's 

udgment  of  the  Court.  tered  on  the 

rule  nisi  to  enter  a  nonsuit  having  been  granted,  theliivfmng^ 

.  J.  Smith  shewed  cause  in  Easter  ii.^vm  last.    The  {[^^^^t^'J^^. 

Y  on  the  land  by  Wra.  IL  Botsford,  before  the  defend- j^^^j  ii'J^;^ 

bad  acquired  a  title  by  adverse  possession,  and  run- i^^^ 
^  ^  1  '  not  determine 

the  line  between  it  and  the  adjoinino:  land,  was  an  act  the  defend- 

ant*s  tenancy, 

vnftrship,  and  a  determination  of  the  defendant's  ten- and  prevent 
,  which  stopped  the  running  of  the  statute.    Doe  v.  limitations 
'le?'  (a).    A  new  tenancy  commenced  from  that  time.  Jhe^iaStS's 
.  L.  Palmer,  contra.     Unless  Boti>ford's  entry  was  "^^y ^J: 
B  with  the  intention  of  taking  possession  of  the  landj^^^^^^^^'^^^ 
adversely  to  the  defendant,  it  was  no  determination    f^/jj^ch  he 
tenancy.  The  running  of  the  line  was  clearly  done  with  would  other- 
/•!  i  II       /•       .     Ti         '^'^^^  ^  liable 

consent  of  the  defendant,  and  theretore  it  did  not  as  a  trespas- 

rmine  the  tenancy  at  will  created  by  the  Act,  nor  stop  to V termina- 
ninning  of  the  statute  of  limitations.    The  lessor's  ancy^atVfuf 
was  therefore  barred. 

Cur.  adv.  vult. 

ARTEH,  C.  J. ,  now  delivered  the  judgment  of  the  Court, 
lessor  of  the  plaintiff  in  this  case,  proved  a  clear  docu- 
itary  title  to  the  land  in  question,  which  would  entitle 
to  recover,  unless  the  right  is  barred,  under  the  stat- 
of  limitations,  by  more  than  twenty  years  possession 
ihe  defendant.    It  was  clearly  proved  that  the  defend- 

(a)  9  M.dW.  643. 

ant 
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1863.    ant  had  been  in  possession  of  the  land  for  more  than 

  twenty  years,  and  that  he  went  into  possession  as  tenant 

BoTSFORD  at  will  to  Wm,  H.  Botsford  (whose  title  is  now  vested 
^^J^*  in  the  lessor  of  the  plaintiff.)  Under  that  tenancy,  the 
statute  would  begin  to  run  after  the  expiration  of  one 
year ;  and  unless  that  tenancy  were  determined  before  the 
expiration  of  twenty  years  from  the  end  of  the  first  year, 
and  possession  continued,  the  right  of  Wm.  H.  Botsford 
would  be  gone. 

It  was  contended  that  the  tenancy  was  determined  by 
an  entry  made  by  W7n.  H.  Botsjordy  eight  or  nine  years 
ago  (before  the  twenty  years  had  expired),  for  the  purpose 
of  running  a  line  to  settle  the  boundary  between  this  and 
an  adjacent  lot.  This  act  of  Wm.  H.  Botsford^  had  it  been 
done  without  the  consent  of  the  tenant,  would  have  been 
sufficient  to  determine  the  tenancy,  otherwise  it  would  be 
an  act  of  trespass.  And  this  seems  to  be  the  test  in  such 
cases  ;  namely ,  whether  the  act  done  would  amount  to  a  tres- 
pass on  the  tenant,  if  the  tenancy  was  not  determined.  It  is 
said  by  Lord  Denmauy  in  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber,  in  Doe  v.  Turner  (a), 
In  the  case  of  a  tenancy  at  will,  whatever  be  the  intent 
of  a  landlord,  if  he  do  any  act  upon  the  land,  for  which 
he  would  otherwise  be  liable  to  an  action  of  trespass  tt 
*^  the  suit  of  the  tenant,  such  act  is  a  determination  of  the 
^<  will,  for  so  only  can  it  be  a  lawful  and  not  a  wrongfol 
* «  act."    In  the  same  case, in  the  Exchequer,  7  ]ld.<6W.  230, 
Parker y  B.,  says,     Any  act  of  ownership  on  the  land, 
which  is  not  excused  at  the  timsy  is  a  determination  of  the 
will.    Co.  Litt.  246  6.**    The  same  learned  Judge,  on  the 
trial  of  the  cause,  was  of  opinion  that  the  original  tenancy  ftt 
will  was  determined  by  the  entry  in  1827,  if  it  was  wWh 
out  the  tenanCs  consent,  and  left  that  point  to  the  jary* 
It  follows  from  this,  that  an  entry,  or  acts  done  upon  the 
land  with  the  consent  ot  the  tenant  will  not  determine  the 
tenancy,  because,  for  such  acts,  the  landlord  would  inoo 
way  be  liable  for  a  trespass ;  the  acts  would  not  be  wrong- 
ful.   In  this  case,  had  it  brcMi  doubtful  whether  the  nm- 

(a)  9  3f.ift  ir.646. 

niitf 
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ning  of  the  line  by  Wm.  H.  Botsford,  was  with  the  consent,  1863. 

or  against  the  will  of  the  defendant,  the  plaintiff  might   

have  required  that  question  to  have  been  left  to  the  jury,  ^tsford 
No  question  ef  this  kind  was,  however,  raised,  nor  could  against 
have  been,  as  it  was  quite  clear  on  the  evidence  that  the 
running  of  the  line  was  with  the  full  consent  and  concur- 
rence of  the  defendant,  who  himself  was  present  and 
assisted  in  the  proceeding. 

The  rule  to  enter  nonsuit  will  be  made  absolute. 


TmD. 


CITY  OF  FREDERICTON  agairist  MULLIGAN. 


D 


£BT  on  a  bond,  tried  before  Parker ^  J.,  at  the  last  Asale^Uie 

Tork  Sittings.    The  bond  was  given  by  the  defend-  oti^edeHe^ 

tut  —  who  had  been  appointed  clerk  of  the  market  of  the  right u>coUect 

City  of  Fredericton  —  to  the  plaintiffs,  and  recited  that  the  SJ^ Jli?^  to 

plaintiffs  had  disposed  at  public  auction  of  the  market  fees  under  ^City 

collectable  at  the  market  in  Phoenix  Satmre^from  lOthMay^  ^ 

I860,  to  lOtb  May  9 1861 ;  and  that  the  defendant  became  the  ^^^^^^^ 

purchaser  thereof,  at  the  price  of  £41 ,  payable  by  four  quar-  aty  by  the 

terly  payments.    The  condition  of  the  bond  was  merely  for  fwho  wai' 

the  payment  of  these  instalments,  being  the  amount  agreed  ^i^ttiie  ^ 

to  be  paid  by  the  defendant  to  the  City,  for  the  right  to  col-  S^Sii?  oftoe 

lect  fees  or  tolls  as  above  mentioned.    It  was  objected ;  p"'*^!^;*® 

money,  mar 

1st,  That  the  plaintiffs  had  no  authority  to  dispose  of  ^^^^^^j 
market  tolls  by  auction ;  and  if  they  had,  it  must  be  done  diMenting* 
hj  deed,  as  they  are  incorporeal  hereditaments.    2d,  sect,  of  the 
That  under  the  forty-seventh  section  of  the  City  charter,  wWdS^Arects 
22  Vict.  c.  8,  the  defendant  was  still  liable  to  account  toSlai'bnE?'' 
*he  City  Treasurer  for  all  tolls  collected  by  him.  ET^Voffl^ 
A.  verdict  was  found  for  the  plaintiffs ;  and  in  Michael-    the  c?^ 

revenoee,  tUl 
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1863.  term  last,  a  rule  nisi  for  a  new  trial  was  grantoc^^^ 

  the  grounds  of  misdirection ;  and  that  the  verdict  wms 

against  law. 

•gainst  Needham  and  Allen  shewed  cause  in  Hilmry  term  last. 
Mulligan,  rpj^^  fourth  section  of  the  charter  vests  the  whole  legis- 
lative power  and  government  of  the  City  in  the  City 
Council;  and  unless  there  is  something  in  the  charter 
prohibiting  them  from  taking  such  a  bond,  it  is  valid. 
Corporations  can  enter  into  any  contracts  which  natural 
persons  can,  unless  their  charter  restrains  them.  /8cotfi«i 
North-Eastern  Railway  Company  v .  Stewart  {a).  It  is  not 
necessary  to  argue  whether  these  tolls  are  incorporeal  here- 
ditaments, which  can  only  pass  by  deed,  because  the 
defendant  is  estopped  by  his  bond  from  disputing  that  the 
right  to  collect  them  did  pass  to  him.  It  was  only  tie 
right  to  collect  them,  and  not  the  tolls  themselves,  which 
passed.  [RiTcniE,  J.  The  defendant  was  to  receive  the 
tolls  for  his  own  benefit.  I  think  the  distinction  you  draw 
is  a  mere  quibble  on  words.]  The  City  Council  had  a 
right  to  receive  from  the  market  fees,  such  sum  as  they 
thought  best  for  the  interest  of  the  inhabitants ;  and  they 
had  a  right  to  say  to  the  defendant,  we  will  authorise  you 
to  receive  those  fees,  on  your  giving  a  bond  to  pay  such 
sum  as  we  think  right.  The  fact  of  the  tolls  being  sold 
at  auction  does  not  affect  the  question.  The  defendant 
having  acted  under  his  appointment,  and  received  the  fee9 
for  a  year,  cannot  now  turn  round  and  say  the  bond  » 
void,  and  refuse  to  pay  over  the  money.  The  bond  ie 
inconsistent  with  the  forty-seventh  section  of  the  charter, 
which  requires  all  persons  accountable  for  the  Gty  rev- 
enues, to  enter  into  a  bond  with  sureties,  condi- 
tioned to  account  for  and  pay  over  to  the  City  Treasurer, 
all  moneys  received  on  account  of  the  City.  In  substance, 
that  is  the  effect  of  the  bond  in  question.  The  defendart 
has  acted,  and  has  received  the  money,  and  the  nibie|f 
justly  belongs  to  the  plaintiffs. 

J.  A.  Street,  Q.  C,  contra.     The  City  byeJat 
requires  all  City  officers  receivinjg  money  belon^ittg  toft* 

(a)8JK<kjg.JI.X.  C.882.  ^ 
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City,  to  pay  it  over  to  the  Treasurer  every  Monday.    The  1863. 
bond  in  question  is  inconsistent  with  that  bye-law,  as 
well  as  with  the  forty-seventh  section  of  the  charter,  frbd'ton 
which  declares  that    No  person  shall  be  capable  of  acting  ^^^^ 
•«  in  any  oiEce  or  capacity,  accountable  for  the  City  rev- 
**enue8,  until  he  has  entered  into  a  bond  to  the  City 
**  with  two  sureties,  &c.,  conditioned  to  account  for  and 
"  pay  over  to  the  City  Treasurer,  all  moneys  received  by 
"  him  on  behalf  of  the  City."   The  present  bond  is  in 
direct  violation  of  this  section.    The  City  have  no  author- 
ity to  sell  their  tolls  in  this  way.    A  resolution  of  the 
Qty  Council  could  not  authorise  it.    Even  if  the  defend- 
ant had  paid  the  amount  according  to  the  condition  of 
the  bond,  he  would  still  be  liable  under  the  bye-law,  for 
not  paying  over  to  the  City  Treasurer  the  money  collected 
by  him.    This  bond  being  contrary  to  the  spirit  of  the 
statute  is  void. 

Cur.  adv.  vidt. 


Carteb,  C.  J.,  now  delivered  the  judgment  of  himself, 
N.  Parker,  M.  R.,  Parker,  J.,  and  Wilmot,  J, 

It  may  be  admitted  that  under  the  54th  section  of  the  22 
Vict.  c.  8,  the  Corporation  has  a  right  to  impose  a  toll  on 
articles  brought  for  sale  to  the  market  houses  which  belong 
to  the  Corporation,  and  in  which  they  have  established 
markets.  Such  tolls  would  be  clearly  a  part  of  the  City 
levenues  which  (if  collected  by  the  Corporation  or  its 
officers),  ought  to  be  received  by  the  City  Treasurer  under 
lection  forty-nine,  which  says  that  "  The  City  Treasurer 

shall  receive  all  rates,  taxes,  assessments,  fines,  penalties, 
^^impoHiSf  or  other  monies  payable  by  the  inhabitants  of 
•*the  City,  or  received  under  this  Act,  or  of  any  bye- 
**latM  to  be  made  by  the  City  CounciV  These  tolls  are 
«n  impost  created  by  a  bye-law  of  the  City  Council.  This 
impost  could  only  be  enforced  by  the  Corporation,  or  by 
•ome  officer  duly  appointed  by  them  for  that  purpose, 
fiy  section  forty-five,  the  City  Council  has  power  to  appoint 
derks  of  the  markets,  who  when  properly  appointed, 
^i^t  be  the  proper  persons  to  collect  the  market  tolls. 

10  But 
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1863.     But  no  person  could  act  as  clerk  of  the  market  unless  so 

  appointed  ;  and  moreover  under  section  forty-seren,  until 

Tkk^'k^  "  Entered  into  a  bond  to  the  City  with  two  suf- 

ofointt       ficient  sureties  to  be  approved  by  the  City  Council,  uu 
Mulligan.     ^^^j^  form,  and  for  such  penal  sums  as  the  Mayor  fthalH 
*'  approve  %r  any  bye-law  prescribe,  conditioned  to  account* 
*«for,  and  pay  over  to  the  City  Ireasurer  aU  monies 
"  received  by  him  on  behalf  of  the  City.^ 

The  bond  on  which  this  action  is  brought  was  given  b^ 
the  defendant  to  the  Corporation,  and  recites  that  tic 
Corporation  disposed  at  public  auction  of  the  market  fe^ 
collectable  at  the  market  in  Phoenix  Square ^  from 
10th,  1860,  to  May  10th,  1861,  and  that  defendant  becai^ 
the  purchaser  thereof  at  the  price  of  £41,  payable  by  fo-  « 
quarterly  payments.  The  condition  of  the  bond  is  mere^r 
for  the  payment  of  these  instalments,  —  bein^  the  amoLfu^ 
agreed  to  be  paid  by  defendant  to  the  City  of  Fredertcton 
for  the  Hght  to  collect  fees  or  tolls  as  above  mentioned. 

It  is  evident  that  the  mere  purchase  by  the  defendant  at 
the  sale  by  auction  would  give  him  no  right  to  the  market 
tolls,  and  no  power  to  enforce  them  from  the  persons  atteDd- 
ing  the  market.  With  a  view  to  obviate  this  difficulty, 
the  Corporation  appointed  him  clerk  of  the  market.  B«t 
«ven  then,  if  as  clerk  of  the  market  he  had  a  right  to  col- 
lect the  tolls,  inasmuch  as  those  tolls  formed  part  of  the 
City  revenues,  he  held  an  office  accountable  for  a  part  of 
the  City  revenues,  and  he  could  not  act  in  that  office 
until  he  had  given  the  bond  required  by  section  tbrty- 
seven,  by  which  he  would  bind  himself  to  pay  over  to  the 
City  Treasurer  all  the  market  tolls  which  he  had  purchiisecl 
at  auction.  He  certainly  did  not  comply  with  this  provi- 
sion by  the  bond  which  he  has  given.  Had  the  defendant 
given  such  a  bond  in  order  to  invest  himself  with  a  legal 
authority  to  enforce  the  payment  of  the  tolls  he  had  pur- 
■chased,  no  doubt  his  position  would  have  been  a  peculiar 
one :  and  again,  if  from  the  want  of  such  authority 
enforce  the  payment  of  the  tolls,  he  had  been  prevented 
from  receiving  them,  the  case  would  have  been  V€ry  dif- 
ferent from  the  present.  Admitting  that  the  absolute  par- 
chase 
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chase  of  tolls,  which  are  an  incorporeral  hereditament,  could  1863. 

not  be  effected  except  by  deed,  it  is  clear  from  the  cases   

of  The  Mayor  of  Carmarthen  t.  Lewis  (a)  recognized  in  fred'ton 
Fishmongers  Co.  v.  Robertson  (6)  that  a  Ct»rporation  may  against 
make  a  parol  demise  of  tolls ;  and  what  took  place  iu  this 
case  between  the  plaintiffs  and  defendant  would  amount 
to  a  demise  of  the  market  tolls  for  a  year.  In  the  case 
cited,  when  the  defendant  objected  •*  That  as  the  Corpo- 
*•  ration  did  not  gi'ant  under  their  common  seal,  no  interest 
**  passed,"  Parke,  B.,  answered,  *' Though  no  interest 
^*  passed,  you  occupied  and  ought  to  pay."  The  provi- 
sions of  the  Act  of  incorporation  do  not  prohibit  the  sale 
or  demise  of  tolls.  If  collected  b}'  an  oiBcer  of  the  Cor- 
poration, for  the  Corporation,  the  Act  directs  that  the 
City  Treasurer  shall  receive  tliera ;  but  this  provision  does 
not  prohibit  the  City  Council,  in  whom  by  section  four 

the  administration  of  the  fiscal  affairs"  of  the  City  is 
vested,  from  making  an  arran,7ement  by  which  a  gross  sum 
is  to  be  paid  to  the  City  Treasurer  for  the  market  tolls,  in 
lieu  of  the  multiplicity  of  small  sums  which  would  be  so  , 
payable  if  each  particular  toll  were  collectt^d  and  paid  in. 
How  then  does  the  case  stand  ?  The  Corporation  demised 
the  market  tolls  to  the  defendant  for  one  year,  in  conside- 
ration of  a  certain  sum  to  be  paid  at  certain  times,  for 
which  payment  he  gave  the  bond  now  sued  on.  The 
defendant  has,  without  doubt  or  difficulty,  actually  received 
the  tolls  for  that  period.  The  contract  was  perfectly  legal 
aod  fair,  and  what  reason  can  there  be  in  law  or  justice 
why  he  should  not  pay  that  which  he  bound  himself  to  pay 
for  what  he  has  actually  received? 

It  was  urged  by  the  defendant's  counsel,  that  the  defen- 
dant will  be  still  liable,  as  clerk  uf  the  market,  to  account 
to  the  Corporation  iov  tlie  fees  which  ho  has  received. 
Should  an  attempt  ot  this  nature  be  made  by  the  Corpo- 
ration, after  a  n  covu ry  on  this  bond,  it  might,  in  point 
of  honesty  and  lair  dealiiig,  be  well  classed  with  the 
defence  which  hau  boon  set  up  by  the  defendant  in  the 
present  case.    8uch  an  aiteuipt  could  not  however  in  my 

ia)  6  C.    I\  m.  {b)  bM.AG.  166. 

oninion 
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1863.    opinion  be  successful ;  for, —  Ist  The  Corporation  have  not 

  tttken  the  moans  prescribed  by  the  Act  of  incorporation 

City  oy 

Frkd'ton  for  such  accounting,  by  taking  the  bond  therein  prescribed^ 
against  without  which  no  person  could  legally  act  as  clerk  of  the 
market ;  and  2d.  The  defendant  might  say  he  had  taken 
those  fees  as  his  own  property,  under  a  demise  of  them  by 
the  Corporation,  and  that  he  bad  paid,  and  the  Corporation 
had  received  the  full  consideration  for  those  fees  agreed 
on  between  them ;  and  that  therefore  all  liability  on  either 
side  was  at  an  end,  by  the  due  performance  of  a  legal  coep 
tract  on  both  sides. 

The  conclusion  at  which  we  have  arrived  does  no 
violence  to  the  language  of  the  Act.  On  the  contrary^ 
while  it  saves  the  just  rights  of  the  Corporation,  by 
allowing  it  to  exercise  the  power  ''incident  thereto," 
given  in  the  second  section,  of  disposing  of  its  tolls ;  it 
leaves  the  forty-ninth,  and  other  sections  connected  with 
it,  their  full  force  in  those  cases,  but  in  those  only,  where  the 
Corporation  has  not  thought  right  to  exercise  such  power. 
We  therefore  think  the  rule  must  be  discharged. 

BiTCHiE,  J,  thought  the  plaintiffs  could  not  maintain 
the  action,  because  they  had  no  right  to  take  the  bond. 
That  they  were  trustees  for  the  citizens,  and  had  no  right 
to  deal  with  the  City  revenues  in  a  manner  contrary  to 
the  directions  of  their  charter ;  and  he  thought  this  mode 
of  dealing  with  the  revenues  was  entirely  inconsistent  with 
the  directions  contained  in  the  forty-seventh  section,  which 
directed  all  City  officers  to  pay  over  the  revenues  collected 
to  the  City  Treasurer.  Rule  discharged. 
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MYERS  agaimt  SAINT  ANDREWS  AND  QUEBEC 
RAILROAD  COMPANY. 

DEBT,  brought  to  recover  for  certain  work  done  in  a  contract 
under  a  sealed  contract,  and  for  extra  work  aris- strucUon  of  a 
ing  from  devi.itions  from  the  contract ;  tried  before  Car-  waa^^^reed 
ter  C.  J.,  at  the  St  John  circuit  in  May  1862.  neershoA 
The  declaration  contained  a  count  on  the  special  ao:ree-  the  solo  jud^e 

,  of  the  quality 

ment,  and  a  count  for  work  and  labour  and  materials.  Plea  and  quautiiy 

,  ,  ^  of  the  work, 

ml  aeoet .  and  that  there 

The  agreement  provided  for  two  kinds  of  work  to  be  appeLI  irom^ 
done  by  the  plaintiff:  first,  that  according  to  the  specifica- ^l;;^^ 
tion  ;  and  second,  that  which  miorht  not  be  included  in  tht^reiuaOer 

'  ^  proviueu.  Vl 

the  specification.      With   respect   to  the  first,  it  was  was  further 

*  ,  '  , agreed, that 

afirreed,  that  "the  en«rineer  shall  be  the  sole  iud«:e  ofauydiHpute 

^  .  ,  ^    ,  ,    ,       .  relative  to  the 

*'  the  quality  and  quantity  ot  the  said  work  herematter  perfonmince 

specified,  and  from  his  decision  there  shall  bo  no  appeal,  Snderthecon- 
*'  except  as  hereinafter  provided  for  and  agreed  upon.''  The  work  notVrcH 
subsequent  provision  referred  to  was  as  follows:  ''And ^iJ^^^lJ^y^J^^^^^ 
it  is  hereby  further  understood  and  a^jreed,  that  in  case 

o        '  ages  claimed 

*•  of  anv  dispute  or  difliculty  relative  to  the  performance  ^^^^^^r 

^        *  J  *  l)arty  for  non 

of  the  said  work  under  this  contract,  between  the  party  compliance 

/.i/*^       ^       1^1  •  1.-^  .1      with  the  con- 

of  the  first  part  and  the  engineer,  or  relative  to  any  other  tract,  should 

work,  or  the  value  of  any  other  work  done  and  performed,  two^engf-^  ^ 

"or  to  be  done  and  performed  by  the  party  of  the  first dSon^*^*® 

"part,  not  provided  for  in  this  contract^  the  same  shall  be  ^fyg^J^g*}^^®**" 

"  referred  to  two  practical  engineers  to  be  mutually  chosen  ;  [•^g^'^HeiJ^ 

"  and  in  case  they  cannot  agree  upon  the  matters  so  sub-  (j>er  ^-''^^^J^ 

"mitted  to  them,  then  and  in  that  case,  they  two  shall  and  iFi7mo«, 

"  appoint  a  third  person,  the  decision  of  any  two  of  whom  action  for 

"  shall  be  binding  and  conclusive  upon  said  parties  of  the  under thecon- 

tract,  and  for 
extra  n^ork 

that  it  was  a  condition  precedent  to  the  bringing  the  action,  that  the  amount  due  the  pladntiiT 
ihould  be  ascertained  by  the  arbitrators. 

Per  iV.  Parker^  M.  K.^  That  a  mere  agreement  to  refer  to  arbitraUon  does  not  oust  the 
Court  of  jurisdiction ;  but  that  where  a  reference  was  made,  which  was  not  shewn  to  have 
pot  an  end  to,  no  acUon  could  be  brought. 

Qu^r«,*- whether  if  the  defendant  had  prevented  the  arbitration,  the  plaintiff  could  not 
iiave  leMvered  on  a  declaration  averring  that  fact. 

first 
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1863.    *<  first  and  secoudpartsrespectively."   The concludiug  part 

  of  the  agreement  ran  thus  :  "  And  it  is  further  understood 

against     "        agreed,  that  all  dajTmr/es  clmmed  by  either  of  the 

St. Andrews  parties  to  this  contract,  arising  out  of  non-compliance 
AND  Quebec       .  ,     ,  .  .         .      .        ,    i,  , 

Railroad  **  with  the  terms  of  this  contract,  and  ali  other  matters 

*'  in  dispute  between  them  in  any  way  connected  with  this 

contract,  shall  be  adjudged  and  decided  upon  by  the  said 
«•  two  referees  to  be  mutually  chosen,  who  shall  be  practical 

engineers ;  and  incase  the  last  named  referees  cannot 
**  decide  upon  the  matters  submitted  to  them,  they  two 

shall  choose  a  third  person  :  the  award  of  any  two  of  whom 
"  shall  be  final  and  conclusive  between  the  parties." 

It  appeared  that  the  plaintiff  did  certain  work  under  the 
contract,  including  work  provided  for  by  the  specification 
and  work  outside  of  the  specification  ;  that  Mr.  Light,  the 
the  engineer  alluded  to  in  the  contract,  made  estimates  of 
the  work,  and  that  the  plaintiff  had  been  paid  all  that  was 
due  him  according  to  these  estimates.  That  on  receipt  of 
Mr.  Light's  estimates,  the  plaintiff  objected  that  they  were 
incorrect,  and  claimed  to  be  entitled  to  a  much  larger 
allowance,  and  that  accordingly,  in  December^  1851,  two 
arbitrators  were  appointed  by  the  parties,  as  provided  by 
the  contract,  and  a  referee  chosen  by  the  arbitrators. 

After  the  referee  was  chosen,  the  plaintiff,  in  SeptemheTf 
1852,  wrote  to  the  defendants,  proposing  to  substitute  the 
the  Honorable  Robert  L,  Hazen,  as  referee  instead  of  thft 
the  one  chosen  by  the  arbitrators  ;  but  the  Secretary,  by 
direction  of  the  Board  of  Director,  replied  that  the  arbitra- 
tors having  been  mutually  agreed  upon,  and  the  referee  pro- 
perly chosen  by  them,  according  to  the  terms  of  the  contract, 
the  defendants  had,  at  present,  no  further  control  in  the 
matter.  The  arbitrators  never  made  any  award,  and  it 
was  said  by  one  of  the  witnesses,  that  the  arbitration  fell 
through ;  but  it  did  not  appear  whether  in  fact  it  was  put 
an  end  to,  or  not.    This  action  was  brought  in  1853. 

The  plaintiff's  eounsel  proposed  to  show  that  Mr.  Light* 
estimates  were  wrong  as  to  quantity,  and  that  the  prioes. 
allowed  by  him  for  alterations  were  not  fair  and  equitable  r 
but  the  Chief  Justice  rejected  this  evidence,  being  of 

opinion 
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opuuoD  that  the  plaintiff  could  not  reoorer  for  any  work  1863. 
done  under  the  contract,  beyond  the  amount  estimated  by  ^^^^ 
Mr.  Idghty  nor  for  any  extra  work  arising  from  deviations  agaitut 
in  the  contract,  without  shewinir  that  such  extra  amounts,  St-Ajnidrews 

^  AND  QUBBSO 

if  disputed,  had  been  settled  and  determined  by  two  iuilroad 
engineers,  or  by  them  and  a  referee,  as  provided  in  the 
contract;  or,  that  the  defendants,  when  requested,  had 
refused  to  refer  the  matters  in  dispute  to  the  arbitrators. 
The  plaintiff's  counsel  then  submitted  to  a  nonsuit,  leave 
being  reserved  to  move  to  set  it  aside. 

A  rule  nUi  to  set  aside  the  nonsuit,  and  for  a  new  trial 
having  been  obtained ; 

J.  A.  Street^  Q.  C,  shewed  cause  in  Hilary  term  last. 
I  do  not  dispute  the  principle  of  law,  that  parties  cannot 
by  agreement,  oust  the  Courts  of  their  jurisdiction ;  but  it 
is  clear  that  a  person  may  covenant  that  no  right  of  action 
shall  accrue  till  a  third  person  has  decided  on  any  matter 
in  difference  between  him  and  the  other  party  to  the  agree- 
ment. Such  an  agreement  does  not  oust  the  Court  of  its 
jurisdiction.  Ihompson  v.  Charnock  (a) ;  Scott  v.  Avery 
(6).  If  a  person  covenants  that  he  will  pay  such  damages 
as  a  third  person  shall  award,  no  action  will  lie  (in  the 
absence  of  fraud),  till  an  award  is  made.  8cott  v.  Liver- 
pool GorporcUion  (c) .  The  case  of  Braunstein  v.  Tlie  Acci- 
denial  Death  Ins.  Go.  (d)  is,  in  principle  the  same  as  this 
case ;  that  if  there  was  any  dispute  as  to  the  amount  of 
compensation  to  be  paid  for  an  injury,  it  should  be  referred 
to  an  arbitrator ;  and  it  was  held  that  a  reference  in  the 
manner  prescribed,  was  a  condition  precedent  to  bring- 
ing an  action  for  the  injury.  Grafton  v.  Eaatei^  Gounties 
jRailuHny  Go,  (e)  and  Broivn  v.  Overbury  (/)  are  to  the 
same  effect.  If  the  plaintiff  was  dissatisfied  with  Light's 
ettioiate,  he  should  have  procured  an  award  of  arbitrators, 
ae  provided  by  the  contract.  All  damages  "  claimed  by 
either  party  were  to  be  decided  by  referees.  If  it  was  not 
practieable  to  have  the  dispute  decided  by  arbitration,  that 


(fl)  8  T.  X.  180.  {b)6ff.  Lardt  Oas.  811 ;  2  Jur.,  M  8. 815. 
le)  8  Dea.  ^J.m;b  Jur.y  K/.  S.  106.  {d)  IB.SfS.  782. 
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1863.    fact  should  have  been  averred  in  the  declaration,  and  can- 

  not  be  enquired  into  on  this  pleading. 

agai^t       JcLcIc^  contra.    The  reference  to  arbitration  in  this  case 
ST.ANDRRW8is  not  a  condition  precedent,  as  it  was  in  the  cases  cited 
"^Bailroad^  on  the  other  side.    There  is  nothing  in  this  contract,  to 
GoMPANT.  gjjg^  ^.jj^^         Light  was  to  be  judge  of  anything  except 
the  quantity  and  quality  of  certain  specified  work  :  he  had 
no  control  over  the  value  of  the  work,  nor  over  the  extra 
work.    The  fact  that  there  is  a  provision  for  reference  of 
the  value,  &c.  of  the  extra  work,  does  not  interfere  with  the 
jurisdiction  of  the  Court.    It  is  not  said  that  the  arbitra- 
tors shall  be  the  sole  judges.    [Carter,  C  J.    There  is 
a  substitution  of  arbitration  for  a  jury.    If  the  arbitrators 
had  settled  the  amount,  no  doubt  there  would  be  a  right 
of  action.    The  stipulation  is  a  reasonable  one,  as  it  would 
be  inconvenient  for  the  jury,  at  a  distance  from  the  work, 
to  decide  upon  the  amount  done.]    In  fact,  the  condition 
was  complied  with,  and  ari)itrators  appointed,  but  they 
made  no  aw<ird.    The  mere  fact  that  there  wjvs  an  agree- 
ment to  refer  matters  in  dispute  to  arbitration,  does  not 
prevent  the  parties  from  resorting  to  the  Courts  to  enforce 
their  rights.    Horton  v.  8aytr  (a).    The  last  clause  in 
the  contract  is  void,  as  it  ousts  the  jurisdiction  of  the 
Courts.    [WiLMOT,  J.    It  merely  provides  that  certain 
steps  are  to  be  taken,  before  a  cause  of  action  accrues.] 
The  intention  to  make  the  engineer  s  certificate  a  condition 
precedent,  must  be  clear  beyond  all  doubt. 

Cur,  adv.  vuli* 

The  Court  now  delivered  judgment. 

Carter,  C.  J.  This  was  an  action  of  debt  on  an 
agreement  under  seal,  brought  to  recover  for  work  done 
under  the  agreement,  and  also  for  work  beyond,  and  out- 
side of  the  contract;  and  chiefly  on  the  ground  that 
sufficient  had  not  been  allowed  by  Mr.  Lights  the  defend- 
ants' engineer,  by  whom,  according  to  the  terms  of  the 
agreement,  the  measurements  and  estimates  were  to  be 
made.  A  nonsuit  was  ordered,  on  the  ground  that  by 
the  provisions  of  the  agreement,  the  subject  matter  of  the 

{a)iH.95N.m.  . 
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-action  was  to  be  referred  to  arbitrators,  whose  decision  1863. 

was  to  be  final,  by  a  clause  to  which  1  shall  refer  presently,  ^ykbb 

The  case  of  Scott  v.  Avery  (a)  was  the  authority  on  which  against 

the  argument  on  both  sides  chiefly  turned,  —  which  case^-^^^^^ 

must  be  considered  a  very  leading:  Authority  in  cases  sim-  Railroad 
,  ,   ^  °  Company. 

liar  to  the  one  before  us. 

There  is  undoubtedly  a  distinction  between  the  terms  of 
the  contract  in  this  case,  and  the  contract  of  insurance, 
which  was  the  subject  of  the  action  in  Scott  v.  Avety. 
In  the  latter,  there  was  a  proviso  *'  That  no  member  who 
"  refused  to  accept  the  amount  of  any  loss  as  settled  by 
'*  the  committee,  should  be  entitled  to  maintain  any  action 
**  at  law,  or  suit  in  equity  on  his  policy,  until  the  matters 
•*  in  dispute  should  have  been  referred  to,  and  decided  by 
*•  arbitrators,  and  then  only  for  such  sum  as  they  should 

award." 

The  contract  in  the  present  case  contemplates  two  kinds 
of  work  to  be  done  by  the  plaintift':  —  1st,  that  according 
to  the  specification ;  and  2d,  that  which  might  not  be  iu- 
<5luded  in  the  specification.  With  respect  to  the  first:  it 
is  agreed  that  "the  engineer  shall  bo  the  sole  judge  of 
'*  the  quality  and  quantity  of  the  said  work  hereinafter 
*•  specified,  and  from  his  decision  there  shall  be  no  appeal, 
*'  except  as  hereinafter  provided  Jind  agreed  upon."  This 
Subsequent  provision  is  as  follows:  —  [His  Honor  then 
stated  the  agreement  as  before  set  out  on  page  577.] 
Neither  is  this  provision  similar  to  that  in  the  case  of  Hor- 
<onv.  Sayer  (6)  decided  after  Scott  v,  Avery.  The  provi- 
sion in  that  case  was  this:  ''that  if  any  diflerence,  vari- 

ance,  controversy,  doubt,  or  question,  should  arise  be- 
*•  tween  the  parties,  touching  or  concerning  any  covenant, 

clause,  proviso,  matter  or  thing  in  the  said  indenture 
*•  contained,  then  all  and  every  such  matter  in  diflference 

should  be  discussed,  resolved,  and  finally  ended  by 

*  *  arbitrators  chosen  as  therein  provided ;  that  the  parties 

to  the  said  indenture  should  not  prosecute  any  suit,  or 

*  *  or  seek  any  remedy  either  in  law  or  equity  for  relief  in 


(fl)  6  H.  (>ords  C.  811 :  2  Jur.  N.S.  815.  (6)  ^H.^N.  §42. 

««fhe 


582  CASES  IN  TRINITY  TERM 

1863.       the  premises,  without  first  submittiDg  te  such  arbitration 
**  and  reference."   The  Court  of  Exchequer  held  that  this 
against    agreement  did  not  preclude  the  plaintiff  from  bringing  an 
ilii^QuEBsc  without  having  had  previous  recourse  to  an  arbitra- 

^Q^i^^  tion.    Martin^  B.,  however  says,     I  cannot  distinguish 
^'this  case  from  Scott  y.  Avery:  it  seems  to  me,  if  that 
judgment  is  right,  this  plea  is  good,  and  I  think  the 
*^  decision  in  Scott  v.  Avery  cannot  be  upheld  unless  the 
judgment  of  Lord  CampbeU  is  right;  though  I  maj 
observe,  some  of  the  learned  Judges  found  their  jiidg> 
ments  on  a  contrary  principle.  ...  It  seems  to  me  that 
*'  Scott  V.  Avery  has  overruled  all  the  previous  decisions 
^\on  the  subject."    I  think  there  is  a  manifest  inclination 
im  the  majority  of  the  English  Judges  to  free  themselves 
from  the  fetters  of  what  Bramwelly  B.,  in  Horton  r.  Sayer^ 
calls  **  The  unfortunate  expression  that  their  jurisdiction 
is  ousted  by  the  agreement  of  the  parties."  Lord  Camp^ 
hell  shews  this  very  plainly  in  his  judgment  in  Scott  t. 
Avery ;  and  in  the  same  case,  Coleridge^  J.,  says,  "  I  am 
certainly  not  disposed  to  extend  the  operation  of  a  rule 
which  appears  to  me  to  have  been  founded  on  very 
narrow  grounds,  directly  contrary  to  the  spirit  of  later 
times,  which  leaves  parties  at  full  liberty  to  refer  their 
disputes  at  pleasure  to  public  or  private  tribunals ;  and 
I  think  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber  stands  on  a  safe  distinction,  between  an  agreement 
<^  which  would  close  entirely  the  access  to  the  Courts  of 
law,  and  that  which  only  imposes,  as  a  condition  prece- 
<'dent  to  the  appeal  to  them,  that  the  parties  shall  have 
first  settled  by  an  agreed-on  mode,  the  precbe  amount  to 
be  recovered  there."    So  desirable  has  this  mode  been  of 
late  years  considered,  that  the  English  Parliament  ttare 
enabled  the  Judges  to  compel  parties  to  have  recourse  to 
it,  and  to  stay  actions  where  the  parties  have  agreed  to 
refer  their  differences  to  arbitration.  Surely,  if  ever  tbore 
can  be  a  case  where  sudi  a  tribunal  may  be  considered 
desirable,  it  is  one  like  the  present,  where  the  acknow* 
lodged  matters  in  dispute,  are  the  amount  and  qualilgr  of 
work  done  in  excavations  of  earth  and  rock  in  oonstnMst- 
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ing  a  railroad,  —  matters  which  can  only  be  determined  by  1863. 
persc^ns  of  practical  skill  and  experience  in  such  matters,  ^yxbb 
who  by  inspection  and  measurement  could  form  their  opin-  mgaimt 
ions,  and  by  whose  opinions  alone,  a  Court  and  jury  could  ^'^^JSSa 
be  enabled  to  come  to  any  decision,  if  they  are  to  decide  q^^^^^ 
on  such  matters. 

After  all,  is  the  distinction  on  which  sereral  of  the 
learned  Judges  found  their  opinion  in  Scoit  y.  Aveiy^  and 
escape  the  old  doctrine  of  ouster  of  jurisdiction,  very  intel- 
ligible? Surely,  to  determine  the  amount  to  be  recovered 
for  the  breach  of  a  contract,  is  as  much  within  the  juris- 
diction of  the  Courts,  as  the  decision  whether  there  has 
been  a  breach  of  the  contract  or  not.  The  submission  to 
arbitrators,  of  the  question,  what  amount  of  damages  has 
been  sustained,  virtually  leaves  to  their  decision,  whether 
any  damages  have  been  sustained,  and  incidentally,  whether 
there  has  been  a  breach  of  the  contract,  and  almost  every 
question  which  could  come  before  the  Court  in  an  action 
on  the  contract.  The  Court  is  certainly  ousted  of  its  juris- 
diction when  arbitrators  are  to  determine  the  amount  of 
damage,  and  when  nothing  is  left  to  the  Court,  but  the 
consideration  whether  the  award  is  good.  And  if  the  award 
be  good  on  its  &ce,  and  there  has  been  no  misconduct  on 
the  part  of  the  arbitrators,  the  only  jurisdictien  left  to  the 
Court  (which  is  so  jealous  of  its  privileges),  is  that  of  enforc- 
ing the  decision  of  the  arbitrators,  even  though  such  decision 
may  be  founded  on  mistaken  law,  and  incorrect  conclusions 
from  the  evidence.  The  same  jurisdicton  would  in  all 
oases  be  left  to  the  Court :  for  if  all  matters  in  dispute 
irere  referred  to  arbitration,  the  decision  (»f  the  arbitra- 
tors could  only  be  enforced  by  the  jurisdiction  of  the 
Court ;  and  I  find  it  difficult  to  understand  how  the  Court 

is  ousted  of  its  jurisdiction  more  in  the  one  case  than  the 

other. 

The  agreement  in  this  case  does  not  specifically  state 
thBt  no  action  shall  be  maintained  until  the  matters  in 
flnqprnte  shall  have  been  decided  by  arbitrators.  But 
^^oBatsnaiBg  this  agreement  so  as  to  carry  out  the 
^Tldent  intention  of  the  parties ;  and  by  the  evident  spirit, 

if 
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1863.    if  not  the  strict  letter,  does  it  not  amount  to  the  same 

  thing?    This  action  is  brought  to  recover  damages  for  the 

against    Don-performance  of  the  contract.    Does  not  the  agreement 
flT.ANDRK  '  s  provide  that  as  reo^ards  the  amount  of  the  damages  to  be 
Bailroad  recovered ,  that  shal  I  be  settled  by  arbitration  ?  And  although 
the  agreement  does  not  say  that  no  action  shall  be  main- 
tained except  for  an  amount  of  damages  so  determined 
by  arbitrators^  is  this  not  necessarily  implied  by  the  pro- 
vision that  such  amount  shall  be  so  decided?    In  princi- 
ple, it  seems  to  me  that  under  the  fair  construction  of  this 
agreement,  the  determination  of  the  amount  of  damages 
by  arbitrators  is  as  much  a  condition  precedent  to  the 
bringing  an  action  for  damages,  as  it  was  under  the  some- 
what more  explicit  terms  of  the  contract  in  Scott  v.  Avery. 
The  defendants  here  may  say,  "  we  do  not  deny  your  right 
"  to  bring  an  action  to  recover  damages,  but  we  had  agreed 
**  that  the  amount  of  such  damages  shall  be  finally  decided 
*'  by  arbitrators,  and  therefore,  till  that  amount  has  been  so 
"ascertained,  you  cannot  maintain  any  action  for  damages." 
The  judgment  of  Martin,  B.,  in  Scott  v.  Avery ^  before  the 
House  of  Lords,  shews  there  is  no  valid  distinction  between 
the  contract  in  that  case,  and  that  before  us,  where  he  sa\^8 
,   (page  829),  ''It  was  said,  that  the  parties,  by  express 
"  agreement  between  themselves,  had  made  the  decision  or 
*'  award  of  the  arbitrators  a  condition  precedent  to  the 
**  right  of  any  member  to  maintain  an  action.    This  is  so : 
"  but  if  the  matter  be  examined  into,  it  will  be  found  to 
Hbe  nothing  more  than  what  is  included  in  every  tuch 
contract.    If  the  provision  be  binding,  the  consequence 
would  be,  that  in  the  event  of  a  dispute,  recourse  must 
"  be  had  to  an  arbitrator,  and  an  award  made ;  but  the 
arbitrators  have  no  power  to  enforce  their  aw(jirds  ;  they 
cannot  issue  execution  on  them  ;  a  Court  of  law  or  equity 
<*  must  be  called  in  aid  to  enforce  an  award  adversely. 
*'  Therefore,  in  every  case,  if  the  agreement  to  refer  be 
binding,  the  award  must  be  a  condition  precedent  to 
maintaining  an  action,  and  such  condition  is  tacitly  i^' 
plied.   The  maxim  of  law  is  Expressio  eorum  qum  UV^ 
inmntf  nihil  operatur.'' 
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The  question  does  not  arise  before  us,  as  in  Scott  v.  1863. 

Avery y  and  in  Horton  t.  Sayer^  on  demurrer.    The  par-  

ties  haye  joined  issue  in  fact,  and  gone  down  to  trial.   The  ^^J^ 
case  is  opened  plainly  as  a  demand  for  a  larger  amount  for  ST.AMDRKwa 
the  work  done  under  the  specification,  and  for  work  done '^^^^^noZ?^ 
under  the  contract,  but  outside  of  the  specification,  than 
has  been  allowed  for  by  the  Mr.  Lights  the  defendants' 
engineer.    This  is  a  claim  for  damages  within  the  mean- 
ing of  the  last  clause  of  the  agreement :  and  if  it  be  urged 
that  that  clause  goes  further,  by  providing    That  all  other 
matters  in  dispute  in  any  way  connected  with  the  contract, 
shall  be  adjudged  and  decided  upon  by  arbitrators,"  such 
objection  may  be  answered  (even  if  the  point  could  be  raised 
in  this  case,  where  we  are  not  considering  it  on  demurrer), 
by  what  is  said  by  Coleridge^  J.,  in  Scott  v.  Avery  in  the 
Exchequer  Chamber.     But,  supposing  any  observation 
might  be  made  upon  the  generality  of  one  or  two  of  the 
expressions  in  the  rule  ;  it  is  important  to  observe,  that, 
in  this  particular  case,  the  only  matter  in  dispute  is  as 
to  the  extent  of  the  loss  or  repairs,  so,  that  it  is  brought 
within  the  terms  of  the  first  clause  of  the  rule,  which 
gives  the  key  to  the  whole.    It  is  the  same  principle  as 
the  ordinary  case  of  a  person  who  brings  an  action  for 
a  sum  of  money,  a  condition  having  been  imposed 
that  some  person  shall  ascertain  the  amount  before  he  is 
"  at  liberty  to  sue."    Lord  Ch.  Cranworth^  in  reference  to 
this  point  also  says,    It  had  been  urged  that  there  were 
other  matters  than  the  amount  of  damages  for  the  arbi- 
trators  to  decide  ;  but  I  do  not  think  that  alters  the  case 
*'at  all." 

I  think,  Lord  Campbell  was  quite  correct  in  saying  that 
this  point  was  substantially  decided  in  Brown  v.  Overbury^ 
(a)  by  Aldei*8on  and  Martin,  BB,  two  of  the  dissentient 
Judges  in  Scott  v.  Avery.  In  that  case,  the  plaintiff  and 
defendant,  by  subscribing  to  the  articles  of  the  race,  agreed 
that  any  dispute  as  to  the  race  was  to  be  decided  by  the 
award  of  four  stewards.  The  Court  held,  that  without  a 
decisiou  of  the  stewards,  according  to  the  articles,  no  action 

>     (a)  n  Exch.  715. 
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1863.     could  be  brought  for  the  stakes.    MaHin,  B.,  says  :  **  The 

  judgment  of  the  stewards  of  a  horse  race  must  neces- 

against       sarily  be  conclusive,    They  are  expressly  appointed  to 

St. Andrews    decide  the  matter,  and  there  is  no  appeal  from  them. 

'^lUiSSSS^**      w  a  condition  precedent  to  the  plaintiff's  right  to 
CoMPxNT.     recover^  that  he  obtain  the  judgment  of  the  stewards  if 
practicable,  and  there  is  nothing  to  shew  that  it  is  not." 
Now,  these  stewards  are  just  as  much  a  priTate  tribunal 
chosen  by  the  parties  to  «lecide  a  matter  in  difference 
between  them,  as  are  the  arbitrators  contemplated  by  this 
agreement ;  and  the  courts  of  law  are  just  as  much  thereby 
ousted  of  their  jurisdiction  to  try  which  horse  won  the  race, 
as  by  this  agreement  to  try  how  much  earth  and  rock  were 
excavated  by  the  plaintiff.    Both  questions  are  about 
equally  adapted  for  the  decision  of  a  judge  and  jury.  On  the 
whole  (without  going  further),  I  am  of  opinion,  that 
iuasmiich  as  the  sole  question  between  the  parties  at  the 
trial,  was  the  amount  of  damages  or  debt  due  to  the  i 
plaintiff  for  work  under  the  specification,  and  for  worl 
under  the  terms  of  the  contract,  outside  the  st)ecificatioQ, 
that  it  was  a  condition  precedent,  that  this  amount  should 
have  been  ascertained  before  any  action  would  lie.   I  do 
not  mean  to  say  that  if  the  plaintiff  had  done  all  in  bis 
power  to  pn)cure  a  decision  by  arbitration,  which  had 
failed  from  the  fault  ef  the  deteudauts,  that  be  would  not  i 
have  had  a  right  to  sue,  on  a  declaration  averring  such  a 
state  of  things ;  but  that  is  not  the  present  case.  In 
opinion,  the  rule  should  be  discharged. 
Parker,  J.  and  Wilmot,  J.  concurred. 
N.  Parker,  M.  R.    I  concur  in  the  conclusion  at  which  ) 
His  Honor  the  Chief-Justice,  and  my  learned  bretbero 
have  arrived,  though  ou  a  somewhat  different  ground.  I 
am  not  quite  prepared  to  say  that  this  case,  which  certainly 
goes  somewhat  further  than  tue  moderu  decisions  which 
have  been  referred  to,  is  withiu  the  r<^mson  of  tho:*c 
decisions.    In  the  older  cases,  it  has  been  repeatedly  held 
that  an  agreement  to  refer,  does  uot  oust  the  Giurt:}  of 
their  jurisdiction ;  and,  on  cousideriug  the  language  and  ■ 
circumstances  of  the  receut  cases,  it  seems  to  me  they 

hare 
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have  not  gone  the  length  of  overthrowing  that  doctrine,  1863. 
but  they  establish  this  distinction, — that  where  there  is  an 


agreement  to  refer,  and  the  contract  also  provides  that  no 
action  shall  be  brought  until  after  the  result  of  a  reference  St.Andrews 

,  ,  .....        .  .1        ,    .  AND  QUSBKC 

to  arbitration,  there,  the  prohibition  is  considered  imper-  Railroad 
ativc,  and  the  parties  are,  in  the  meantime,  precluded 
from  bringing  an  action. 

The  agreement  between  these  parties  contains  no  such 
prohibitory  clause ;  but  there  is  an  affirmative  covenant, 
that  all  matters  in  dispute,  in  any  way  connected  with  the 
contract,  shall  be  settled  by  a  reference  to  two  engineers, 
who,  in  case  of  diflForence,  are  to  choose  a  third  referee, 
the  award  of  whom,  or  any  two  of  whom,  shall  be  final. 

Under  this  provision  of  the  contract,  it  appeared  upon 
the  plaintiff's  evidence,  that  two  arbitrators  were  appointed 
between  the  parties,  and  that  those  arbitrators  appointed 
a  th:rd  ;  and  thou<rh  Mr.  Whitlock  says  the  arbitration  fell 
through,  there  is  no  distinct  evidence  in  what  way  it  was 
put  an  end  to,  or  that  it  was  so  at  all ;  and  we  have  it  in 
evidence,  that  on  27th  S^pt,,  1852,  a  letter  was  addressed 
by  the  plaintiff  to  the  defendants,  relative  to  the  arbitra- 
tion ill  issue  between  him  and  the  Company,  and  pro- 
poding  to  substitute  the  Hon.  It.  L.  Hazen,  instead  of  Mr. 
Jjficke  as   referee ;    to  which  the   Board   directed  the 
AfaDHger  to  reply  :  "  that  arbitrators  having  been  mutually 
^*  agreed  upon^  and  the  referee  properly  chostn  by  them 
*♦  according  to  the  terms  of  the  contract,  the  Board  have^ 

at  present,  no  further  control  over  the  matter." 

In  Kill  V.  HoUiMer  (a),  which  was  an  action  on  a  policy 
<^ntiining  a  stipulation,  that  if  any  dispute  should  arise, 
t;he  matter  in  difference  should  be  referred  to  arbitration ; 
it  was  contended  by  the  defendant,  that  the  action  did  not 
lie  before  a  reference.  The  point  was  reserved,  and,  by 
**  the  whole  Court,  —  if  there  hat  I  l)feii  a  reference  depend- 

ingj  or  made  and  deterniiued,  it  nii^rht  have  been  a  Imr; 
**  but  the  agreement  of  the  parties  e.mn.a  onst  this  Court, 

and  as  no  reference  has  l)een.  nor  any     depending,  the 


(«;  1  mu  129. 
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1863.  <<  action  is  well  brought."  The  distinctien  here  i 
between  an  agreement  to  refer,  and  an  agreement 
against  by  an  actual  reference,  is  not,  it  is  true,  establ 
^^Q^^^a  judicial  decision.  It  is,  however,  nowhere  in 
so  far  as  I  am  aware ;  and  being  the  suggestic 
whole  Court,  and  so  much  in  accordance  with  th 
of  the  case ;  and  as  the  evidence  on  the  part  of  t 
tiff  here,  presents  the  circumstances  which  the  Go 
thought  might  have  altered  their  decision,  I  am  of 
on  the  ground  of  an  actual  reference  having  be 
which  has  not  been  clearly  proved  to  have  beei 
end  to,  that  the  plaintiff  is  not  entitled  to  recov 
present  action. 

RrrcHiE,  J.,  having  been  counsel  in  the  ci 
no  part. 

Rule  discbarge 

(a)  See  also,  Cooke  v.  Cooke.  L,  R„4t  Eg.  77;  Elliott  v.  Royt 
Assurance  Co.  L,  A.,  2  jS'x.  287;  Dawson  v.  Fitzgerald^  L.R.lE 
Edwards  y,  Aberayron  Mutual  Insurance  Society ^  L,  R,\Q.  B.. 
to  whether  a  covenant  to  refer  matters  in  dispute  to  arbitratioi 
tion  precedent  to  the  right  to  maintain  an  action.  —  Reporteb. 


McFEARON  against  CALLAGHAN  and  An( 


A.  the  maker, 
and  jB.,  the 
accommoda- 


EINNER,  on  behalf  of  the  defendants,  the  bai 
_  Patrick  Mulling  moved  on  a  former  day  in  tl 
of  "a^note?*'  stay  the  proceedings  in  an  action  on  the  recof 
^^andihe  ground  that  the  debt  and  costs  in  the  prin< 

baiiin  botii  ]^^^  been  paid.  The  facts  of  the  case  are  state 
cases  fixed.  ^ 

tt^d  tSjudg-  j^^S™®"*  Court. 

mention         8.  It.  Thomson  opposed  the  motion. 

condition  rt^,^  ^j, 

that  the  plain-  ^W^- 

tiff's  attorney 

Sue^the^pro-    Cabter,  C.  J. ,  now  delivered  the  judgment  of  t 

S^S^Mt  This  was  an  application  for  the  equitable  interfi 
bail  for  their 

(j9,t  bail)  benefit  Held, » on  application  hy  A^s  bail  for  relief,  on  the  gron 
debt  had  been  paid,— that  they,  being  bail  for  the  principal  debtor,  were  not 
relief  at  the  expense  of  B*s  bail,  especiaUy  as  it  did  not  appear  that  the 
Indemnified 
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the  Court  on  behalf  of  the  special  bail  of  one  Patrick  Jful-  1863. 

Zin,  who  have  been  sued  on  the  recognizance  of  bail.  The  — ^  

ground  of  the  applicat  ion  is,  that  the  debt  and  costs  in  the     against " 
principal  suit  have  been  paid  ;  and  if  this  were  the  simple  Callagiiax. 
state  of  the  case,  relief  would  no  doubt  be  all'orded  on  the 
usual  terras.    But  there  are  other  material  circumstances 
nvhich  give  a  diflerent  complexion  to  the  case. 

MulUn^  for  whom  the  present  applicants  became  bail, 
was  the  maker  of  a  promissory  note,  and,  of  course,  the 
person  primarily  liable,  not  only  for  the  debt  but  also  to 
indemnify  the  persons  brought  into  trouble  through  his 
default.    Tliomas  Dooleij  was  an  accommodation  indorser 
On  this  note,  and  was  sued  and  held  to  bail,  as  well  as 
-tWuHm.    One  John  Dooley,  since  deceased,  and  Robert 
■^Xeady  became  special  bail  for  Thomas  Dooley,  and  after 
^cidgment  against  Thomas  Dooley,  were  fixed. 

This  being  so,  Mr.  Campbell  the  plaintitrs  attorney, 
^^timated  to  Keady  that  unless  some  arrangement  was 
^teade,  the  plaintiff  would  resort  to  him  on  his  recognizance, 
V^pon  which  Keady  and  John  W.  Dooley,  the  nephew  of 
^^ohn  Dooley,  the  other  bail  for  Thomas  Dooley^  proposed 
to  give  Mr.  Campbell  their  note  for  the  amount  of  the 
judgment  against  Thomas  Dooleyy  provided  Mr.  Campbell 
^euld  continue  the  proceedings  against  the  bail  of  Mulling 
the  real  debtor ,  in  order  to  recover  the  money  for  their 
l>eDefit.    To  these  terms  Mr.  Campbelly  on  behalf  of  his 
olient  acceded 9  and  received  the  money  when  the  note  of 
^eady  and  John  W.  Dooley  became  due. 

We  do  not  think  that  the  applicants,  —  the  bail  for  the 
principal  debtor, —  are  entitled  to  the  benefit  of  such  pay- 
ment as  an  unconditional  satisfaction  of  the  debt,  and  to 
for  the  equitable  interference  of  the  Court  to  relieve 
them  at  the  expense  of  the  bail  for  the  accommodation  in- 
dorser ;  especially  as  it  does  not  appear  by  the  affidavits 
that  they  are  not  indemnified  by  their  principal. 

Belief  is  therefore  refused,  and  the  motion  dismissed. 
11 
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CALDWELL,  Administrator  &c.  against  KEITH. 

SSTpS-     A  SSUMPSIT  on  a  promissory  note  for  $85,  dated  Ist 

8ory  note  for  A\   July^  1861,  made  by  the  defendant  in  favor  of  the 

$85,  given  by  .       ,     ^  , 

the^defend^plaintifl'.    At  the  trial  before   Wilmol,  J.,  .at  the  last 

on » settle-  King's  circuit,  the  principal  defence  was  that  there  was  no 

them;  the  consideration  for  the  note,  and  that  it  had  been  released 

that^he  nofe  the  plaintiff.    It  appeared  however  that  the  note  had 

chw-gedbya  given  on  a  settlement  between  the  plaintiff  and 

release  of  the  defendant,  re.spcctini?  money  in  the  defendant's  hands, 

8ame  dale  as  '        '          "  ' 

the  note,  in  which  he  had  collected  for  the  intestate,  and  that  when 

which  the  ,     t  /.     ,                                i       i  • 

letticment  the  defendant  gave  the  note,  the  plamtiff  gave  bun  a  release, 
i^a))  recited* 

ard  the  con-  datctl  on  the  same  day.    The  plaintiff  stated  that  the  note 

Jia^s^tated  to  ""d  the  release  constituted  the  settlement  between  them. 
$S5?paid™o''^The  release  recited  that  the  late  Wm,  Caldwell  (the  intes- 

the  ^eldpf  ^^^^) '       ^^^^  "^^^^  ^^^^       defendant  for  collection  ;  that 

of  which  he  the  defendant  had  ofiveu  to  the  plaintiff  as  administrator, 
thereby  ac-  r 

jcnowiedge^^.  the  balance  of  the  notes,  and  had  satisfactorily  accounted 

thecircum-  to  the  plaintiff  for  all  moneys  received  by  him  in  payment 

nected*w?th  of  the  said  notes,  or  otherwise  howsoever;  and  it  declareJ 

thefeieafe^'  that  the  plaintiff,  as  administrator,  in  consideration  of  so 

laSulmbi-  receiving  the  balance  of  the  said  notes,  and  for  and  in 

Kuity  therein,  consideration  of  the  sum  of  $85  to  him  paid  by  the  defend- 
and  were  ad-  r  ^ 

S'irteili^  ant,  the  receipt  of  which  he  thereby  acknowledged,  did 
whether  or  thereby  release  and  quit  claim  to  the  defendant,  all  claim 
wasdis-  that  ho  (plaintiff)  had,  or  might  thereafter  have  as  admi- 
the  release,  uistrator  against  the  defendar.t  by  virtue  of  the  said  notes, 
demand?the ^ or  otherwise;  and  did  thereby  acknowledge,  that  the 
tS*ve°rd?ct^L  defendant  had  made  a  full  and  complete  settlement  with 
a  ground  for  jjii^  ,^5^  administrator  of  all  matters  relatiuo:  to  the  intes- 

refusing  a  ^ 

new  trial.  tate's  estate  ;  and  he  thereby  agreed  to  pay  the  costi  m 
two  suits  brought  by  the  defendant  on  two  of  the  notes 
left  in  his  hands  by  the  intestate  for  collection.  ThepWtt- 
tiff  did  not  pay  these  costs,  and  in  December^  18bl,  the 
defendant  gave  him  a  written  notice  referring  to  his  agree- 
ment, and  to  the  note  for  $85,  and  stilting  that  if  the  pl^in* 

tiff 
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tiff  did  not  pay  the  costs  at  once,  the  defendant  would  be 
obliged  to  do  so,  and  would  then  be  ready  to  pay  the 
plaintiff  any  balance  that  might  be  coming  to  him,  after  the 
costs  were  paid. 

The  learned  Judge  left  the  question  to  the  jury  to  find 
wheflier  the  note  was  the  consideration  for  the  release.  If 
they  were  one  transaction,  the  plaintiff  was  entitled  to 
recover  the  amount  of  the  note,  deducting  £16  for  costs 
which  it  ^as  admitted  the  plaintiff  was  bound  to  pay,  and 
which  the  defendant  had  paid  for  him. 
Verdict  for  the  plaintiff  £5  Hs.  8rf. 
A  rule  nisi  having  been  granted  for  a  new  trial, 
8.  i2.  Thomson  shewed  cause  in  EaMirtQYxw  last, —  con- 
tending that  the  defence  was  fraudulent,  and  the  verdict 
too  small.    That  the  Court  would  not  ^rant  a  new  trial  in 
case  of  a  money  demand,  where  the  verdict  was  under 
£20.    McAUifsttr  v.  iJay  (a). 

A.  R.  Wetmore,  contra^  contended  that  the  release  was 
an  answer  to  the  action,  unless  it  was  obtained  by  fraud  ; 
and  whether  there  was  fraud  or  n<it  should  have  been  left 
to  the  jury.    Evidence  was  inadmissible  to  explain  the 


Gar,  adv,  vult. 


1863. 

Caldwell 
agairui 
Keith. 


N.Parker,  M.R., now  delivered  the  judgment  oftheCourt. 
This  was  an  action  on  a  special  agreement,  and  cm  a  pro- 
missory note,  brought  by  the  plaintiff  as  administrator  of 
ttie  estate  of  William  CalduelL  The  case  did  not  go  to 
the  jury  on  the  special  agreement;  but  the  verdict,  which 
Was  for  £5  8^.  Sd.  was  on  the  note  for  $85,  deducting  an 
amount  admitted  by  the  plaintiff.  It  was  objected  by  the 
<lefendant,  1st,  That  the  note  was  not  founded  on  a  suf- 
fieieut  consideration ;  Ftiat  the  plaintiff  could  not 
Recover  as  administrator,  inasmuch  as  he  stated  he  con- 
sidered it  his  own  private  property  ;  8d.  That  it  was  dis- 
charged by  the  release  given  by  the  plaintiff,  as  adminis- 
trator, to  the  defendant. 

As  to  the  first  objection  :  it  appeared  that  the  defendant 

(c)  4  Allen,  87. 

had 
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1863.     had  been  employed  by  the  deceased  to  collect  certain  debts 
C\LD  EiLL  collected  £29  Us.  lOcL    Then  there 

affainst    '^^'ose  a  question,  how  much  the  defendant  should  be  allowed 
Keith,    ibr  collecting,  and  it  was  finally  agreed  that  he  should 
give  his  note  for  £21  5*.  equal  to  $85,  the  note  sought  to 
bo  recovered,  and  should  retain  the  balance  of  £8  I2s. 
lOrf.  for  his  trouble.    There  could  therefore,  be  no  doubt 
of  the  consideration  for  the  note. 

2.  The  second  objection,  that  the  the  plaintiff  consi- 
dered the  note  as  his  own  property,  we  think  presents  do 
bar  to  the  plaiutifTs  recovery  in  the  present  action;  as  it  ; 
was  taken  for  a  debt  due  to  the  estate,  and  for  which  the 
plaintiff  would  be  liable  to  account,  as  a  part  of  the  assets. 

3d.  With  regard  to  the  release  being  a  discharge:  It 
is  not  pleaded  in  bar  to  the  action,  nor  is  it  subsequent  to 
the  date  of  the  note,  but  the  note  and  release  are  of  the 
same  date ;  and  one  of  the  considerations  for  the  release  is 
the  sum  of  $85,  the  sum  mentioned  in  the  note.    It  is  so  \ 
common,  where  the  payment  of  the  consideratioo  i» 
acknowledged  in  a  deed,  that  such  payment  is  made,  uot 
in  money,  but  by  a  note  or  other  instrument,  that  one  would 
be  led  from  the  similarity  of  amounts  and  identity  of  date^ 
to  believe  that  the  note,  in  all  probability ,  was  giren 
as  the  consideration  mentioned  in  the  release.  It  is  objected 
however,  that  the  release  must  speak  for  itself,  and  that 
evidence  to  explain  it  is  inadmissible.  But  there  is  a  latent 
ambiguity  arising  out  of  these  coincidences^  which,  we  ; 
think,  it  was  necessary  should  be  explained  by  evidence, 
in  order  to  ascertain  whether  or  not  the  note,  which  from  | 
being  of  the  same  date,  might  or  might  not  be  included  io  | 
the  discharge  of  the  release,  was  so,  or  otherwise.  See  I 
Lampon  v.  Corke  (a).    The  jury  have  negatived  that  it 
was  80 :  and  their  verdict  is  entirely  according  to  the 
justice  of  the  case.    The  extreme  smallness  of  the  verdict 
would  of  itself  be  an  additional  reason  for  refusing  a  new 
trial.  ^ 
The  rule  must  therefore  be  discharged.  , 


(a)  6B.^^.60a. 
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HUNTER  against  HUNTER. 

<HIS  was  a  suit  brought  by  Mrs.  Julia  Hunter^  against  To  entitle  a 

her  husband,  Robert  Hunter^  to  obtain  a  divorce  a  divorce  od  the 

et  thoroy  on  the  ground  of  cruelty,  and  for  alimony,  cruelty,  there 

'ho  case  was  tried  in  July  last,  before  Mr.  Justice  N.  ™oien*^"S?iu 

'her,  the  Judge  of  the  Court  of  Divorce  and  Matri- 

lial  Causes,  who  refused  to  decree  a  divorce,  and  dis-^^  ^^hich  hep 

'  life  or  health 

sed  the  suit.    His  judgment  was  as  follows  :  —  «re  endan- 

^ered '  or 

f.  Parker,  J.  This  is  a  very  painful  case.  A  marriage  there  must  be 
veen  two  persons  of  suitable  age,  and  not  unequal  social  such  violence 
ition,  of  highly  respectable  character  and  connections  n[ent,^under 
ither  side, —  a  marriage,  which  to  appearance,  might  have  wiSduSdle 
y  warranted  a  well  grounded  hope  of  mutual  h^4>pi- fii^^"t^*"re^^ 

5, —  has  led  to  a  succession  of  quarrels  and  disputes  ;  to  ^y**" jnten- 
'  .  lion  on  his 

separations,  the  one  temporary,  but  followed  by  ptirt to  carry 
X.        c  •         I       \        ^  II    .^uch  threats 

:her  of  a  more  serious  character ;  to  actions  at  law  by  into  execu- 

father  of  the  wife  against  her  husband  ;  and  finally  to  si?ght blow, 
exposure  of  the  scenes  of  domestic  discord  in  this^^-emediS^^"^ 
rt ;  and  this  has  all  occurred  in  the  short  space  of  Icssf.on^q"^^^ 
I  two  years  from  the  celebration  of  the  nuptials.  -^''remar"ks*^de 
iitions  of  life  have  their  i)eculiar  sources  of  ^'squiet ;  lothe^hus^and 
married  life  is  not  exempt  from  its  own  severe  trials,  does  not 
ere  these  arise  from  hastiness,  violence  or  morosenesscnieity.^ 
eraper  on  the  one  side,  they  may  be  much  mitigated,  prcme  Court, 
)t  entirely  overcome,  by  the  exercise  of  forbearance  and  JJppeaKr^*'^ 
retion,  and  the  influence  of  right  principle  on  the  other ;  {^(J'ujf^^^^^^^ 
thus  the  connection,  though  robbed  of  much  of  it8*JJ^,"^j"ris- 

®  ^  diction  to 

m,  may  be  rendered  bearable.  When  these  considera- *?rant  cost 
I  lail  to  prevent  a  resort  to  Courts  of  Justice  tor  re- pending  the 
8,  the  spectacle  is  exhibited  of  a  husband  and  wife  her  toVrose^* 
iially  exposing  to  the  world,  the  faults  and  follies  which  Sppeaii,^— no 

relation  should  make  them  most  anxious  to  conceal ;  ^ationWving 
the  memory  is  dragged  for  all  the  matters  of  offence  ^^g^^^^ 
th  have  been  there  deposited  many  months,  or  it*>«*ow- 

be  years,  of  matrimonial  Intercourse,  many  of  which 

may 
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may  have  been  long  ago  forgiven,  and  it  might  be  hoped 
forgotten.  When  eases,  however,  of  this  kind  are  brought 
.  forward  for  public  investigation.  Courts  must  deal  with 
them,  however  reluctantly.  That  which  would  otherwise 
be  an  impertinence,  is  made  a  duty  ;  and  it  becomes  neces- 
sary to  consider  carefully,  but  freely,  the  conduct  of  the 
parties  throughout,  as  well  as  the  principles  of  law  appli- 
cable to  the  circumstances. 

In  the  present  case,  Mrs.  Julia  Hunter  seeks  a  divorce 
a  rnensa  et  ihoro  from  her  husband,  Robert  Hiniier^  on  the 
ground  of  cruelty,  and  she  details  in  her  libel  the  particu- 
lars of  the  ill-treatment  of  which  she  complains,  and  for 
which  she  seeks  redress ;  and  the  defendant  has  put  in  his 
answer.  The  nature  of  the  cruelty  on  which  the  Courts 
will  feel  bound  to  interfere,  is  variously  stated  by  many 
authors,  and  in  the  decisions  of  ditterent  learned  Judges/ 
though  any  attempt  at  exact  detinition  of  what  constitutes 
legal  cruelty,  has  been  rather  avoided. 

The  passage  from  Poynler  on  Marriage  and  Divorce 
cited  by  Mr.  jStreef,  may  be  considered  to  contain  a  fair 
statement  of  the  doctrine  ;  and  the  latest  decisions  of  the 
Matrimonial  Court,  as  pronounced  by  its  eminent  Jiulge, 
Sir  Cressicell  Cre:<swelly  do  not  impugn  its  correctness. 
"The  cruelty  which  entitles  the  injured  party  to  a  di- 
vorce,"  says  Poynler^     consists  in  that  sort  of  conduct 
**  which  endangers  the  lifo  and  health  of  the  complaiujiut, 
•'*and  renders  cohabitation  unsafe."    It  is  not,  however, 
*'  in  ordinary  domestic  quarrels  that  parties  are  entitled  to 
"  the  interference  of  the  Courts,  for  there  may  be  much 
*'  unhappiness  in  the  married  state,  there  may  be  unkind 
"treatment  and  even  abusive  language,  without  any  real 
"  personal  danger.  But  when  a  series  of  unkind  treatment 
"  is  accompanied  with  words  of  menace,  and  when  from 
"  collateral  evidence,  there  appears  a  reasonable  appreheo* 
"  sion  that  the  menace  may  be  carried  into  effect  onM 
prevented,  these  circumstances  present  a  case  which  calls 
for  the  prompt  interference  of  the  Courts ;  ^lad  if  biof^ 
have  been  struck^  the  case  becomes  still  moire  aggrf T|te^» 
and  the  injured  party  is  entitled  to  the  remedy  afford^ 

"by 
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**  by  a  sentence  of  separation.    But  this  doctrine  is  held* 
with  this  important  qiialiiicatiou  ;  that  the  conduct  of  the 
"  wife  who  seeks  redress,  must  not  have  been  such  as  to  have  . 

caused  the  injury  of  which  she  complains.  It  must  appear 
*'  that  her  own  conduct  has  been  guarded  and  proper,  other- 
'*  wise,  a  remedy  for  the  violence  of  her  husband  may  be  in 
'*  ner  own  power,  merely  by  a  change  in  her  temper  and 
**  behaviour.  At  the  same  time,  Jier  misconduct,  if  resented 
**  with  dangerous  and  inordinate  severity,  will  not  bar  her 
**  right  to  the  interference  of  the  Courts." 
To  proceed  with  the  facts  of  the  present  case. 
Robert  Hunter^  the  defendant,  was  engaged  in  business 
at  8t.  John  as  a  merchant  tailor  and  clothier,  which  he 
prosecuted  successfully,  and  was  in  independent  circum- 
stances.   He  became  acquainted  with  the  lady,  tluMi  Miss 
Julia  Venning^  at  the  house  of  a  mutual  friend,  and  the 
acquaintance  soon  ripened  into  intimacy,  which  led  to  his 
aonouncing  his  desire  of  making  her  his  wife.    The  per- 
sonal attractions  and  the  respectability  of  the  lady,  rather 
than  any  pecuniary  motives,  would  appear  to  have  deter- 
Qiined  his  choice,  as  we  do  not  hear  that  th<M-e  was  any  for- 
tune in  the  case,  and  there  were  several  other  children  of 
her  father  s  family,  besides  herself.  The  alliance,  therefore, 
"Urould  seem  to  have  been  a  perfectly  disinterested  one  on 
his  part,  and  it  might  fairly  be  considered  that  the  qual id- 
eations of  the  lady  made  it  no  unequal  one  on  her  side.  At 
the  time  that  he  made  the  acquaintance  of  Miss  Venning^ 
the  defendant  resided  with  his  mother  ''a  widow)  and  two 
Unmarried  sisters ;  and  a  good  deal  of  the  nuptial  unhappi- 
txeea  and  discord  which  subsequently  arose,  is  attributed  by 
the  lady  and  her  father  to  the  influence  of  these  relations, 
A¥ho  continued  to  reside  with  Hunter  after  his  marriage. 
Indeed,  the  lady  has  expressed  the  opinion,  which  seeme 
to  have  been  shared  by  her  father,  that  she  and  her  hus- 
bftiid  m^t  have  lived  happily  together,  but  for  the  resi- 
dence of  theae  relations  with  them  in  the  same  family. 
How  fiir  this  epiaion  was  wetl  founded,  it  ma}^  not  be  rery 
matjrto  decide  petHiTely  from  the  evidence ;  but  there  are 
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some  circumstances  bearing  upon  this  point  —  and  it  is  a 
very  important  one  in  the  case  —  to  which  it  will  be  neces- 
sary to  advert. 

It  is  impossible  to  suppose  that  the  lady  and  her  family 
could  have  been  ignorant,  that  at  the  time  the  defendant 
was  paying  his  addresses,  his  mother  and  sisters  were 
domesticated  with  him.  His  house  was  pleasantly  situ- 
ated, and  comfortably  furnished  and  fitted  up.  There 
seems  to  have  been  no  disguise  or  deceit  used  by  him  on  the 
point ;  but  when,  after  having  been  in  the  habit  of  visiting 
her  during  the  winter,  during  which  he  had  announced  his 
wish  to  make  her  his  wife  without  meeting  with  any  dis- 
couragement, he  stated  expressly  that  it  was  to  bo  under- 
stood that  his  mother  and  sisters  were  to  live  with  them, 
an  objection  was  made  by  Miss  Venning  to  such  an  arrange- 
ment. He,  however,  was  unwilling  lo  yield  the  point  of 
separate  residences  for  his  family  and  himself,  for  reasons 
which,  he  stated,  and  there  seemed  to  bo  a  probability  of 
the  engagement,  which  was  mutually  understood  to  exist, 
being  broken  oflf.  He  had  been  desired  by  the  lady  to 
speak  to  her  father,  and  had  agreed  to  do  so  on  the  fol- 
lowing day,  the  24th  of  May,  which  was  a  holiday  ;  but  on 
this  difliculty  arising,  she  had  requested  him  not  to  speak 
to  her  father  at  the  time  fixed  on.  Matters  remained  in 
this  state  for  some  days,  when  the  subject  was  again  men- 
tioned between  them,  but  with  the  same  result.  Accord- 
ing to  the  defendant's  statement,  he  told  her  that  the  mat- 
ter had  better  drop,  and  bade  her  good-bye,  with 
the  intention  of  not  returning  to  the  house.  In  fact,  he 
seems  to  have  come  to  the  conclusion  that  the  matter  must 
be  at  an  end.  She,  however,  does  not  admit  that  the 
match  was  actually  broken  oflf;  Out  there  is  no  material 
variance.  There  was  clearly  a  difficulty  in  the  way,  and 
the  defendant  did  not  return  to  the  house  until  the  fol- 
lowing Monday^  when,  in  consequence  of  a  note  he  received 
from  Mr.  Venninff,  he  went,  and  saw  him  in  a  separato 
room.  Mr.  Vennivg  undoubtedly  seems  to  have  consi* 
dered  that  there  was  an  intention  of  breaking  off  the  matcb 
on  the  part  of  Hunter,  and  he  admits  that  he  told  him  he 
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thought  he  had  acted  very  improperly,  and  that  it  was  not  1863. 
the  way,  to  gain  the  affections  of  a  young  woman,  and  then  ^^^^ 
cast  her  off  like  a  suit  of  old  clothes.  This  would  certainly  mgainst 
corroborate  Hunter's  account  —  that  the  previous  interview  Hunter, 
was  intended  to  be  a  final  one.    Mr.  Venning  attributes 
this  impression  to  the  defendant's  having  ceased  to  visit 
bis  daughter  for  some  days,  but  as  the  last  visit  was  on 
Friday^  and  the  note  was  written  by  Venning  on  the 
Monday  following,  it  is  evident  that  something  more  than 
the  absence  during  so  very  brief  an  interval,  is  necessary 
to  account  for  his  expressing  himself  in  the  manner  he  did  ; 
and  it  is  natural  to  suppose,  that  his  impressions  could 
only  have  been  derived  from  his  daughter's  account  of  her 
interview  with  Huntei\    There  seems  to  have  been  a  very 
strong  objection  in  the  minds  of  the  parents,  to  the  plan 
of  Mrs.  Huntevy  Senior,  and  hor  daughters,  living  with  the 
young  married  couple,  and  there  can  be  no  doubt  that 
arrangements  of  this  sort  are  frequently  productive  of 
domestic  discomfort.    But  we  know  on  the  other  hand, 
where  people  are  well  disposed  to  each  other,  they  may 
live  in  this  way  very  happily  :  the  experience  of  others 
tnore  advanced  in  years,  is  not  without  its  advantages  to  a 
^oung  housekeeper.    At  all  events,  it  was  for  the  gontle- 
MnvLix  to  decide  on  the  terms  of  his  offer ;  the  rejection  or 
approbation  was  for  the  lady  and  her  friends.    With  the 
strong  opinions  Mr.  Venning  entertained  on  the  subject, 
St  would  have  been  perhaps  justifiable  in  him,  and  bet- 
't^r  for  all  parties,  had  he  acquiesced  in  the  breaking  off 
the  marriage,  finding  that  the  defendant  was  unwilling  to 
miter  his  plans  in  this  respect.    He  seems,  however,  to 
liave  thought  it  best  to  let  it  go  on,  and  to  accept  the 
assurances  given  him  by  the  defendant  in  case  of  dilBcul- 
t;ies  arising ;  and  both  parents  and  daughter  consented  to 
the  marriage  taking  place  on  the  terms  proposed.    I  can- 
uot  but  think  it  was  singularly  unfortunate,  and  augured 
ill  for  the  success  of  the  experiment,  that  as  the  point  was 
to  be  yielded  'at  last,  so  much  prominence  was  given  to 
the  aversion  of  the  lady  and  her  family,  to  her  living  with 
Mrs.  Hunter i  senior,  and  her  daughters  ;  and  though  Mr. 
•  -     '  Venning 


598 


CASES  IN  TRINITY  TERM 


1863. 

Hunter 
against 
Hunter. 


Venning  was  quite  justified  in  considering  what  was  best 
for  the  comfort  of  his  daughter,  he  seems  to  have  consi- 
dered the  matter  rather  too  exclusively  from  his  own  point 
of  view.  His  daughter  says  in  her  evidence,  she  knew  his 
mother  and  sisters  were  dependent  on  him,  and  the  mutual 
attachnsent  of  those  relatives  and  the  defendant,  and  the 
steady  kindness  and  protection  afforded  them,  were  very 
honorable  traits  in  his  character.  Even  the  resolution  to 
give  up  a  cherished  attachment,  rather  than  depart  from 
the  rule  he  had  laid  down  for  himself,  and  abandon  a  self- 
imposed  duty  of  this  nature,  was  entitled  to  respect,  and 
perhaps  was  hardly  apprecit^ted  as  it  was  entitled  to  ))e. 
His  objection  to  forming  two  separate  establishments, 
both  as  it  regarded  the  happiness  of  an  aged  parent  and 
sisters,  and  as  entailing  an  expense  which  he  did  not  con- 
sider justifiable,  was  rational  and  creditable;  and  the  man- 
ner in  which  he  had  discharged  the  relative  duties  of  a  sou 
and  a  brother,  gave  some  warrant  for  supposing  that  those 
of  a  husband  would  not  be  disregarded.  It  was  therefore, 
I  think,  to  be  regretted  that  the  lady  should  enter  the 
defendant's  family  under  the  disadvantage  of  being  known 
to  entertain  a  strong  hostility  to  the  arrangement  under 
which  she  had  consented  to  live,  and  that  the  same  feelins 
had  beeu  shared  by  her  family.    It  is  asserted  by  Mr. 

Vennimj  and  his  daughter,  that  the  defendant  expressly 
agreed  if  any  difficulty  should  arise,  that  a  separate  home 
should  be  procured.  The  defendant  does  not  admit  this, 
but  it  is  corroborated  by  the  evidence  of  Davis.  Ante- 
nuptial stipulations,  if  they  are  to  be  looked  to  as  of  legal 
obligation,  should  be  put  in  writing  and  reduced  to  proper 
form.  It  is  not,  however,  contended  that  this  was  an 
arrangement  which  could  be  enforced  against  the  wishes 
of  the  husband  ;  and  it  was  open  to  the  objection  that  it 
presented  a  temptation,  if  not  to  create  difficulties  whioh 
might  otherwise  have  been  f^voided,  yet  to  be  less  careful 
in  giving  rise  to  them.  It  would,  indeed,  require  great 
pi-Hdence  and  discretion  on  the  part  of  the  Iftdy,  to  allaj 
tl^B  di^iuetude  which  would  be  apt  to  aria^  in  the  modi 
of  tliofOi  vliosekitl|ertooomfi9r(^bl«doma«tio.arnuigeii^^ 
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had  been  at  the  risk  of  being  overthrown  in  consequence 
of  the  marriage ;  and  wo  might,  perhaps,  expect  to  haye 
seen  some  evidence  of  it  in  the  conduct  of  the  mother  and 
sisters,  whose  sensibility  must  have  been  wounded  by  these 
discussions.  The  libel,  however,  and  the  answer,  admit  that 
for  three  months  after  the  marriage,  (which  took  place  in 
/Sep^i^mJer,  1860)*,  the  parties  lived  together  comparatively 
happily,  though  there  were  some  slight  clouds  at  a  very 
early  period.  Two  incidents  have  been  thought  of 
suflicient  importance  to  bring  to  the  notice  of  the  Court. 
One  was  drawn  out  by  the  counsel  of  Mrs.  Hunter :  the 
other,  on  the  part  of  the  defendant.  The  first  occurred 
on  the  morning  of  their  Aarriage,  at  the  breakfast  after 
the  ceremony.  It  appears  that  Mrs.  Hunter  had  desired 
on  that  occasion  to  bo  addressed  by  her  maiden  name,  and 
Tiot  as  Mrs.  Hunter^  and  for  this,  she  says,  Mr.  Hunter 
*'  censured"  her.  What  he  said,  we  are  not  infi)rmeil.  It 
certainly  was  hardly  worth  taking  notice  of,  except  in  the 
^ay  of  good  humoured  raillery,  though  on  an  occasion  of 
the  kind,  when  it  may  be  presumed  relatives  and  friends 
of  both  parties  were  present,  it  might  have  appeared  an  odd 
whim  in  a  lady  who  had  just  acquired  the  right,  of  which 
young  married  women  are  not  generally  reluctant  to  avail 
themselves,  of  being  addressed  by  the  name  of  the  man 
of  her  choice.  It  was  a  very  slight  matter  in  itself;  but 
perhaps" at  a  later  day,  when  quarrels  arose,  and  the  com- 
parative respectability  of  the  Vennings  and  Hunters 
became  the  subject  of  angry  discussion,  it  might  perhaps 
have  been  recalled  as  not  without  significance.  The 
second  occasion  was  on  board  a  steamer  in  Canada^  during 
the  wedding  tour.  The  lady,  very  naturally,  as  it  seems 
^  to  me,  expressed  a  wish  to  look  at  the  dashing  of  the 
water  from  the  paddle  over  the  side  of  the  vessel.  It  was 
just  what  a  young  person  in  light  girlish  spirits  would  be 
likely  to  do.  Her  husband,  however,  thought  it  childish ; 
and  an  impatient  expression  on  his  part,  to  that  effect^ 
led;  to  an  unpleasant  discussion  —  a  grave  reiQQUstraoco 
00.  jiis  imrt,  and  an  offended  manner  on  her  part.  Ai| 
of  the  ladjTy  however,  in  the  course  of  the  dispnte^ 
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seems  to  indicate  a  degree  of  not  merely  imtation,  but 
resentment,  which  could  hardly  have  been  expected. 
According  to  the  defendant's  account,  on  his  stating  to 
her  that,  if  instead  of  a  hasty  word,  he  had  treated  her 
unkindly,  it  would  have  been  a  different  thing,  she  replied  : 
that  if  he  treated  her  unkindly  once^  he  would  not  do  it 
a  second  time.*'  This  rather  startling  occurrence,  at  so 
early  a  period,  was  likely  to  occasion  some  surprise  and 
concern,  and  was  interpreted  by  the  husband,  not 
unnaturally,  as  a  threat  of  leaving  him.  Mrs.  Hunter 
denies  that  she  threatened  to  leave  him  "if  he  spoke  in 
that  way,"  which  was  not  exactly  what  he  had  attributed 
to  her,  adding,  "  I  don't  remember  threatening  to  leave 
*•  him  and  she  certainly  had  not  done  so  in  terms  ;  but  it 
is  difficult  to  know  what  less  could  have  been  meant,  in  case 
she  met  with  what  she  could  consider  unkindness.  There 
are  some  complaints  by  Mrs.  Hunter^  that  her  house- 
keeping and  cookery  did  not  give  satisfaction  to  the  other 
ladies,  but  there  is  very  little  evidence  of  aptual  inter- 
ference on  their  part.  Some  trifling  untidiness,  or  what 
she  conceived  such,  was  on  one  occasion  observed  on,  and 
the  observation  was  looked  upon  as  an  insult  by  Miss 
Hunter  \  and  one  of  the  young  ladies  remarked  on  her 
mother  having  too  much  to  do.  This,  Mrs.  Hunter  con- 
sidered very  unreasonable,  as  her  husband  had  expressed 
a  desire  that  his  mother  should  be  allowed  to  give'direc- 
tions  about  the  dinner.  Nothing,  however,  seems  to  have 
been  more  uncomplaining  and  inoffensive,  during  the 
whole  time  of  the  cohabitation,  than  the  conduct  of  Mrs. 
Hunter^  Senior,  so  far  as  the  evidence  reveals.  It  is 
alleged,  also,  that  the  mind  of  the  defendant  had  been 
influenced  against  his  wife,  by  the  statements  made  by  his 
own  family;  and,  at  an  interview  at  McMillan's^  when 
Mrs.  McMillan  in  the  course  of  a  three  hours  conversation, 
with  the  defendant,  went  over,  in  order,  the  causes  of 
complaint  which  his  wife  had  —  though  at  first  he  con- 
tended that  she  had  been  entirely  to  blame,  yot  in  the 
progress  of  thef  discussion,  according  to  Mr.  Benneti  in  some 
particulars  he  seemed  to  think  that  he  had  been  in  error. 
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The  question  whether  he  had  been  under  the  influence  of 
his  family  was  also  treated  of.  Hunter  thought  not.  Mrs. 
McMillan  produced  some  instances  which,  she,  thought 
proved  that  his  family  had  interfered.  What  the  nature 
of  the  interference  was  we  are  diot  told,  nor  whether  the 
lady  was  entirely  exculpated.  Looking  to  this  part  of 
the  cjise,  there  is  notiiing  in  the  facts  proved^  which  leads 
me  to  the  conclusion,  that  entering  the  marriage  state 
with  a  desire  to  promote  the  happiness  of  her  husband,  a 
lady  placed  in  the  situation  of  Mrs.  Hunter^  might  not  have 
lived  harmoniously  with  her  husband's  relations ;  and  it 
was  her  duty,  as  well  as  hiterest,  to  make  the  best  of  the 
circumstances  in  which  she  had  consented  to  place  herself, 
though  they  might  not  be  in  all  respects  what  she 
desired. 

I  have  anticipated  a  little  the  order  of  events,  in  refer- 
ring to  the  conversation  at  McMillan's.  To  recur  to  what 
took  place  before  that  interview  —  altercations  began  to 
arise,  which  increased  to  such  a  degree,  that  abusive 
language  on  the  part  of  the  husband,  according  to  the 
wife,  and  tart  and  irritating  answers  on  her  part,  accord- 
ing to  him,  became  not  unfrequent.  He  charged  her  with 
neglect  of  her  domestic  duties,  and  with  habitually  withdraw- 
ing herself  from  the  society  of  his  family.  At  last,  after  a 
stormy  night,  and  much  angry  discussion,  in  which  she  says, 
she  had  asked  him  to  have  some  rooms  which  were  used  as 
lumber  rooms,  fitted  up,  that  they  might  live  apart  from 
bis  £imily,  which  he  refused  to  consent  to,  she  told  him 
she  would  be  then  obliged  to  go  back  to  her  father's ;  he 
replied  that  she  might  clear  off, —  that  she  had  things  too 
comfortable, — and  agood  deal  more  to  the  same  effect.  Not- 
withstanding what  had  passed,  the  defendant  does  not 
appear  to  have  contemplated  her  having  formed  a  serious 
intention  of  leaving  him ;  and  in  the  morning,  when  she 
was  preparing  to  go,  told  her  she  would  think  better  of  it 
%nd  come  back  during  the  day.  At  the  same  time,  he 
warned  her  of  the  seriQus  step  a  wife  took  in  leaving  her 
husband.,  She^  however,  was  resolved  to  go,  and  set  off 
very  early,  on  foot,  on  an  inclement  morning  in.  winter,  to 

return 


1863. 

Hunter 
against 
Hunter. 


€02 


CASES  IxN  TRINITY  TERM 


1863.    return  to  her  father^s  house.    She  was  then  four  months 

  from  her  confinement.    She  says  she  had  to  sit  down  twice 

^f^l^  on  the  way,  from  weakness,  and  could  scarcely  get  to  the 
HuNTKR.  house.  The  question  here  occurs  —  and  it  is  a  very 
important  one  in  this  case  —  was  this  decided  step  on  the 
part  of  Mrs.  Hunter,  rendered  necessary,  or  was  it  justi- 
fiable from  anything  that  had  then  occurred.  The  con- 
sequences were  likely  to  be  most  serious  to  both,  par- 
ticularly to  Mr.  Hunter.  In  the  first  place,  it  was  pro- 
claiming to  the  world  their  domestic  discords,  and  making 
them  the  common  topic  throughout  the  community;  with 
the  tolerably  certain  result,  that  the  general  sympathy 
would  be  likely  to  attend  a  young  and  attractive  woman, 
driven,  as  would  be  supposed,  by  ill  treatment,  from  her 
husband's  house,  in  the  situation  Mrs.  Hunter  then  was, 
and  under  such  peculiar  circumstances.  In  regard  to  the 
time  and  manner  of  leaving,  nothing  less  than  misconduct 
of  a  very  flagrant  nature  on  his  part  would  be  suspected, 
and  a  proportionate  amount  of  public  odium  would  be 
incurred  by  him .  Admitting  that  there  may  have  been  some- 
thing, perhaps  a  good  deal,  to  put  up  with*;  yet  balancing 
advantages  with  disadvantages,  there  was  not  more  than 
in  the  ordinary  circumstances  of  life,  many  women  are 
called  on  to  endure.  The  character  of  her  husband  stood 
high.  She  lived  near  her  own  friends  and  relations,  with 
whom  her  intercourse  appears  to  have  been  unrestricted. 
She  had  a  comfortable  residence.  Her  domestic  cares 
must  have  been  very  light,  compared  with  those  of  women 
with  large  families,  and  more  limited  means  of  support; 
and  the  principal  grievance  seems  to  have  been,  living  with 
her  husband's  relations.  Had  anything  been  alleged  . 
against  the  character  of  these  ladies,  there  would  be  much  - 
reason  for  her  desiring  a  change,  but  they  seem  to  have 
been  persons  of  unblemished  reputations^  and  very  strongly^ 
attached  to  her  husband.  The  very  circumstance,  that= 
even  during  the  height  of  their  quarrel,  she  would  h%xe^ 
been  content  to  remain,  on  condition  of  his  proTidiDgT 
separate  apartments,  in  which  case  she  admits  she  wouldL 
not  have  thought  at  that  time  of  leaving  him,  is,  of  itsel/* 
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sufficient  to  condemn  tlie  step  she  then  took.    He  may  1863. 

have  been  wrong,  after  what  had  taken  place  before  the   

mama<?e,  in  not  complying  with  her  request ;  yet  the  against 
promises  and  assurances  made  at  that  time  by  him,  must  Hunthr. 
have  been  made   on   the   implied   condition   that  the 
apprehended  difficulties  were  not  to  be  owing  to  the  con- 
duct of  the  lady  herself. 

I  am  bound  to  say,  m  looking  to  the  evidence,  that 
though  this  case  shows  a  good  deal  of  harshness  and 
morose n ess  on  the  part  of  the  husband ;  yot  the  lady 
appears  to  have  entered  the  married  state  with  ideas  of 
independence  which  that  relation  does  not  warrant,  and 
that  her  course  was  a  good  deal  influenced  by  her  erroneous 
views  in  this  respect.  However  much,  and  lamentably  in 
many  respects,  her  husband  has  been  to  blame,  her  misfor- 
tunes are  obviously  a  good  deal  attributiible  to  that  cir- 
cumstance. The  same  spirit  would  have  been  apt  to  havw 
caused  discord,  as  well  in  a  separate  house,  as  in  the  way 
in  which  she  did  live.  The  going  abroad,  without  letting 
the  family  know  where  she  was  going,  was  an  instance  of 
this  sort ;  not  that  she  was  bound  to  inform  them  on  the 
subject,  but  the  communicating  her  intention  was  only  an 
act  of  courtesy,  usual  among  people  who  desire  to  live  on 
comfortable  terms.  It  would  be  only  natural  for  a  hus- 
band on  his  return  home,  to  enquire  where  his  wife  was, 
when  he  found  that  she  was  not  within  ;  and  it  was  disre- 
garding his  feelings,  as  well  as  those  of  his  relations,  to 
treat  the  latter  with  negligence  of  this  sort.  At  the  same 
time,  the  unavoidable  answer  of  these  relatives  to  such 
inquiries,  might  create  dissatisfaction  and  annoyance,  and 
such  may  have  been  the  communications  between  her  hus- 
band and  his  relatives,  to  which  she  has  attributed  a  hos- 
tile effect,  without  any  departure  from  truth,  or  coloring, 
or  any  sinister  intention  on  their  part. 

A  cause  of  very  serious  disagreement  arose  at  an  early 
period,  with  which  his  mother  or  sisters  had  no  connection 
whatever.  It  appears  that  both  he  and  his  wife  had  been  iii- 
▼ited'atMrs.  SanctorCs;  and  Ml'S.  Zft<n^er,  without  communi- 
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eating  his  invitatiou  to  her  husbaud,  requested  that  he  wo 
call  lor  her  at  Mrs.  Sanctons^  \\\  the  evenius:.    On  asc 
taining,  afterwards,  that  he  as  well  as  she  had  been  invit 
he  appears  to  have  been  very  much  irritated,  telling  I 
as  he  admits,  that  he  did  not  think  one  woman  ii 
thousand,  or  ten  thousand,  who  had  been  so  recently  m 
ried,  would  have  treated  her  husband  so;  that  she  gj 
him  reason  to  imagine  anything  he  liked ;  that  proba 
she  expected  to  meet  parties  there  whom  she  preferred 
him,  and  would  rather  be  without  him  ;  and,  that  to  prev 
misunderstanding  in  future,  as  he  was  the  head  of 
family,  he  would  not  expect  her  to  answer  any  inritation 
without  consulting  him.    According  to  the  defendai: 
statement,  all  her  reply  was  —  '*  I  did  not  think  you  wo 
"  go,"  and  he  told  her  she  might  have  asked  him.  It 
remarkable  that  Mrs.  Ilunler  has  been  quite  silent  al> 
this  tmnsaction,  so  that  we  have  n©t  her  version  of  1 
occurrence.  From  the  questions  put  by  her  counsel,  he 
ever,  on  the  cross-examination  of  Hunter^  it  is  intenc 
to  be  inferred  that  her  excuse  for  not  telling  him  of  1 
invitation,  was  in  cunsequence  of  his  having  previou 
declared  that  it  was  a  busy  time,  and  that  she  must  i 
expect  him  to  go  out  to  tea  with  her.    It  is  not  pron 
that  he  had  stated  this ;  and  he  says  he  does  not  recoil 
it.    He  had,  however,  made  this  answer  on  one  occasic 
when  she  asked  him  to  go  to  tea  with  her  at  her  mother 
and  it  might  probably  have  been  a  reason,  though  not 
very  good  one,  for  not  communicating  Mrs.  SanctorCa  i 
vitation.    But  the  circumstance  mentioned  by  Mrs.  Ha 
ter's  sister,  and  which  first  apprised  her  husband  of  I 
invitation ,  is  irreconcileable  with  that  idea.  He  says,  that 
the  way  home,  her  sister  Emily  said,  Mrs.  SancCon  h 
waited  a  long  time  for  tea  for  him.   \Vliy  she  should  ha 
been  allowed  to  do  this,  or  to  suppose  that  he  was  coi 
ing,  when  the  invitation  had  never  reached  him,  all  i 
which  Mrs.  Hunter  could  have  explained,  is  certainly  vei 
extraordinary,  and  the  annoyance,  and  surprise  of  tl 
defendant  under  the  circumstances,  were  by  no  meai 
unnatural.    This,  as  well  as  the  previous  occurrences  < 
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the  wedding  tour,  go  to  shew  that  iudepeiulcnt  altogether 
of  jarrings  arising  from  the  residence  in  common  of  the 
two  families,  there  were  other  occasions  of  sharp  disagree- 
ment, which  makes  it  very  doubtful  whether  the  procur- 
ing separate  establishments  would  have  been  an  effectual 
remedy.    I  cannot  but  consider  the  ill-judged  and  unfor- 
tunate step  which  Mrs.  llanUr  took  in  leaving  her  hus- 
band in  Febrium/,  was  intimately  conne^cted  with,  if  indeed 
it  did  not  lead  to,  the  more  serious  breach  that  occurred 
afterwards.    After  the  intervention  of  friends,  and  a  long 
personal  interview,  she  was  induced  to  agree  to  return  to 
his  house,  and  after  some  delay  did  return  :  but  the  recon- 
ciliation does  not  appear  to  have  been  a  cordial  one.  On 
hi's  presenting  himself  at  her  father's,  after  she  lunl  :igro(Ml 
to  go  l)ack,  he  was  coldly  received  by  him,  as  w;is  j)(»rhai)s 
^ot  to  be  wondered  at  ;  but  it  is  rath(?r  rcniMrku!»lc  that 
ttie  only  specific  charge  Mr.  Venning  made  war,  \\\  \\.  his 
<luughter  had  told  him  on  one  occasion,  wlu'u  lor  ihri'c 
du^'s  they  were  without  a  servant  and  shti  v.':is  ill,  >iie  had 


been  obliged  to  go  down 
^i^eakfast,  while  his  sist(M' 

lying  in  bed, — he  wanted  to  know  if  the  defeiidan 


into  the  kitclu^n  ;ind  j)rcpare 
,  as  Mr.  Vcnnlny  addrd,  weni 

^  ...  ..^   vx,   ^  ^.vjfeiidant  had 

^ftrried  his  wife  to  make  a  servant  of  her.    Tiie  being 
"Without  a  servant  for  a  few  days  is  not  an  unusual  occurrence. 
His  sisters,  no  doubt,  might  have  made  themselves  useful ; 
^Ut  it  does  not  appear  that  they  ever  did  take  part  in  the 
housekeeping,  nor  that  on  this  occasion  they  were  asked 
^o  assist,  or  her  illness  communicated  to  them.  Hunter 
^^ys  he  knew  nothing  about  the  matter,  and  Mrs.  Hunter 
docs  not  say  she  ever  complained  to  him  on  the  subject, 
^•"ifore  she  mentioned  it  at  her  fathers.    The  result  of  the 
^^iterview  Avith  his  wife  had  been,  that  she  had  consented 
^  go  back,  and  he  was  to  call  for  her  at  live  o'clock;  but 
^hen  the  time  came,  she  had  changed  her  mind,  whether, 
ahe  says,  from  being  afraid  to  do  so,  or  from  finding 
father  averse  to  her  doing  so,  is  not  very  clear. 
Penning  says  he  considered  her  too  ill,  but  she  had  not 
^^^ude  the  objection  on  this  ground,  though  she  said  she 
too  ill  to  go  to  the  Institute,  where  he  was  very  desir- 
12  ous 
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ous  they  should  appear  publicly  together  that  evening. 
It  was  unfortunate  that  having  promised,  she  had  not, 
even  at  some  risk,  ])een  advised  to  keep  her  word.  On 
receiving  a  letter  of  a  very  decided  character  from  the 
defendant  the  next  day,  she  did  actually  go  back,  and 
apparently  without  injury  to  her  health.  But  the  grace 
of  her  return  was  in  a  great  degree  marred  by  the  delay, 
and  her  conduct  had  the  appearance  of  trifling  witi  her 
husband.  No  doubt  it  caused  renewed  irritatio.n  on  hi« 
part,  both  with  li(»rself  and  her  relatives,  which  may 
account  for  the  coldness  of  her  reception.  On  htr  arriTai 
at  his  Irouse,  it  would  have  been  desirable  to  have  forgot- 
ten the  past  as  tnuch  as  possible,  at  least  lo  have  abstained 
from  referring  to  it,  and  to  have  resumed  her  position 
frankly  and  cheerfully;  illstc^•ld  of  which,  there  was  a  new 
attempt  to  enter  into  stipulations.  On  her  arrival,  with- 
out taking  off  her  bonnet,  sln^  says  she  wanted  him  to 
promise  that  if  she  went  to  sec  h  r  mother,  he  was  not  to 
be  angry  with  her  for  two  or  three  days  after ;  that  she 
had  given  up  all  her  young  acquaintances,  but  she  still 
wanted  to  see  her  mother;  and  more  to  the  same  effeit: 
to  which  he  made  no  reply,  except  saying  :     Why  (lout 

you  take  your  things  <»tf  what  do  you  sit  there  forr. 
She  said,  "  lioberf,  promise  nie  first."  He  replied,  Mia^ 

if  my  answer  depends  upon  yawr  taking  your  things  of, 
*'  you  may  sit  there  as  long  as  you  please."  and  then  told 
her,  if  it  had  not  been  that  In-  ilid  not  wish  his  child  bj>ni 
out  of  his  house,  h(^  would  neiiher  have  sent  or  gone  nfter 
her.  This  was  an  mi[)ronii>iiig  commencement,  and 
augured  ill  for  the  future  His  language  was  harnh  and 
ungentle,  but  the  sort  of  speech  with  whit  h  she  addressed 
him  was  calculated  to  cmv^v  •  keen  reproach.  It  doei 
not  appear  that  he  had  interdicted  the  society  of  her  young 
friends,  or  her  intercourse  with  her  mother.  What  he 
complained  ot  w.-is,  that  she  was  so  much  abroad,  and  went 
out  without  giving  inf<.Tmation  of  where  she  wa«  goiDf[« 
He  had  promised  she  should  have  a  fire  in  her  room,  and 
sit  more  there,  of  which  she  availed  herself;  but  he  wii 
not  prepared  for  her  withdrawing  herself  to  so  grett  tf 

extent 


In  thb  Twenty-Sixth  Year  of  VICTORIA. 


607 


extent  from  the  family.  There  was,  no  doubt,  whether 
with  or  without  reason,  a  stron«^  disinclination  on  her  p:irt 
for  the  society  of  her  sisters-in-law,  and  her  manners  do 
not  appear  to  have  beeii  more  conciliatory  when  she  went 
back.  According  to  her  husband,  on  her  return  she  took 
A  stand ;  had  a  fire  in  her  own  room  every  mornin*?.  and 
sat  there  all  day,  except  when  he  came  home  t  »  his  meals, 
«nd  saw  the  members  of  her  own  family  when  they  came, 
in  her  own  room.  On  being  remonstrated  with  on  this* 
exclusive  way  of  living,  she  told  him,  that  nhe  would  not 
sit  with  his  mother  and  ^isters,  or  near  them. 

The  quarrel  ot  Tiit^daijy  before  the  tinal  de[)arture  of 
^Irs.  Hunterj  is  variously  stated  by  the  two  parlies. 
Afrs.  Uunter  says,  that  after  breakfast,  as  he  was  going 
^Ut,  she  went  out  into  the  hall,  and  asked  him  to  step  in 
*iie  parlor,  as  she  wanted  tt)  speak  tti  iiim.  She  says  : 
**  I  then  asked  hin)  what  was  the  matter,  if  1  had  done 
anything  to  displease  him  ;  and  why  he  had  treated  me 
So  coldly  and  inditierently.    He  said,  '  1  intend  to  treat 

*  you  that  way,  and  worse,  until  you  learn  to  behave  your- 
*'  self.'    I  asked  him  what  1  had  done     lie  said,  I  went 

**  to  my  mother's  on  /Saturdat/,  and  to  church  on  Sunday  ; 
^^that  was  the  reason.  1  said,  *  Robert,  I  have  given  up  all 
*' '  my  young  friends,  but  1  muM  go  to  see  my  mother,  lie 

*  might  treat  me  unkindly,  but  I  could  not  help  it ;  I  must 
**go  to  see  my  mother.'  He  got  very  angry  with  me  then, 
**and  said  — '  You  inlernal  little  devil,  you  will  come  and 

'  ask  me  when  you  go,  or  1  will  kick  you  out  of  my  house. 
I  will  beat  you  every  day  of  your  life  if  you  stay  here.' 
With  that,  he  (taught  me  by  the  chin,  and  shook  me.  He 
^*  was  very  angry.  I  said  to  him  — '  You  are  a  gentleman, 
**  *  Mr.  Hunter^  to  treat  a  lady  in  that  way.' "  Hi»  account 
iSt  that  on  the  occasi(m  in  question,  she  asked  U  hy  I 
^*had  been  so  disagreeable  to  her  for  the  last  few  days? 

told  her,  in  the  first  place,  this  infernal  running^  morn- 
^*  iog,  noon  and  night,  and  I  don't  know  where  you  are, 
or  what  yon  are  doing.    •  For  instance,'  I  said,  *  you  went 
out  on  JScUMrday^  and  did  aot  return  till  eleven  o'clock 
«  <  tt  nigbt.    You  went  out  on  Sunday  to  Zion's  Church, 
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'  and  did  not  return  till  we  were  in  our  church  in  the 
'« '  evening.  You  went  out  on  Monday,  after  dinner,  and 
"  '  did  not  return  till  nine  o'clock  at  night,  stopping  out 

'  some  place  for  tea,  and  I  did  not  know  where  you  were, 

*  nor  do  I  know  yet.'  She  replied  — '  Indeed  !  is  that  all  ? 
'  I  am  very  glad  to  know.  I  will  go  where  I  like,  and 
'  when  I  like.    I  have  always  been  accustomed  to  it,  and 

"  '  I'll  do  it,  and  I  don't  care  for  you.'  I  told  her  she  was 
a  little  devil  —  that  she  might  not  tell  she  did  not 
'*  care  for  me,  for  I  knew  (hat;  that  if  she  would  go  out 
''without  my  leave,  I  would  put  her  out  of  the  house. 
'*  She  then  stamped  her  foot,  and  dared  me  to  lay  u  finger 
*'  on  her."  But  he  adds  that  he  never  attempted  to  beat 
his  wife,  nor  threatened  to  kick  her  out  ot  the  house. 

Here  are  two  very  different  statements.  In  the  one, 
that  of  Mrs.  Hunter^  it  is  not  very  easy  to  see  what  could 
have  enraged  the  husband,  in  the  gentle  language  she  des- 
cribes herself  as  using.  In  the  other,  although  according 
to  his  own  admission,  there  was  language  on  his  own  part 
very  harsh  and  improper  (the  personal  violence  charged  he 
docs  not  admit),  there  were  circumstances  of  considerable 
provocation  in  the  defiant  conduct  and  language  of  his  ^ 
wife,  as  he  reports  it.    Moreover,  the  lady  was  wrong  in 

supposing  her  actions  were  entirely  imder  her  own  con  

trol.    No  doubt  her  husband  might  lawfully  restrain  heK~  \ 
intercourse  even  with  her  own  family,  if  he  thought  proper  ; 
though  certainly  in  ordinary  circumstances  a  husbanczzzi 
woukl  exercise  his  marital  authority  very  harshl}',  wh  « 
should  impose  such  a  restriction :  but  this  he  does  nGz^t 
seem  to  have  attempted.    The  same  evening,  the  quarr&f 
was  renewed  in  their  bed  room,  and  he  fairly  ordered  hor 
to  pack  up  her  things  and  begone  —  this  both  parties 
agreed  on.    The  cause  was  evidently,  from  the  testimony 
of  both,  the  answer  she  had  given  him  in  the  morning* 
She  says,  *'  he  said  '  I  will  have  no  woman  eating  and 
'  drinking  at  my  expense,  who  will  tell  me  she  will  go  out 

*  when  she- likes.'"  She  said  she  had  gone  once,  and  he 
had  come  for  her,  and  promised  to  treat  her  better,  apd 
now  she  would  not  go.    She  did  not,  however,  deoy 

that 
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;  she  had  asserted  the  right  of  regulating  her  own  1863. 

ions  as  she  thought  fit.  She  says  this  was  followed  by   ■  

•se  abuse  of  herself  and  her  family.  Hunler's  account  is, 
he  told  her  when  a  wife  would  stand  up,  and  tell  her  Huntbs. 
)and,  she  would  go  where  she  likes,  and  when  she 
s,  and  that^she  did  not  care  for  him,  he  thought  it  was 
jt  enough.  He  adds,  I  told  her  if  she  remained  she  would 
ive  to  act  quite  dififereutly ;  if  she  did  not,  I  would  put 
5r  out  of  the  house.  She  told  me  I  dare  not  put  a 
iger  on  her,  and  stamped  her  foot  and  said,  <  the  idea 
)f  a  Hunler  putting  his  finger  on  a  Venning.' "  She 
that  on  this  occasion  he  threatened  to  murder  her 
e  stayed,  to  beat  her  every  day,  and  shook  his  fist  in 
face,  said  he  would  tie  her  neck  and  heels,  and  pitch 
into  a  cart,  and  compel  her  to  go  :  all  of  which  he 
lively  denies.  She  admits  that  on  the  threat  of  l)eiiting 
she  said  it  would  be  a  sad  day  for  him  if  he  lifted  his 
1  to  a  Venning,  This  was  all  that  passed  on  that 
sion.  Notwithstanding  the  violence  of  this  quarrel, 
the  threats  imputed  to  him,  there  appears  to  have 
I  no  actual  attempt  on  his  part  then,  or  in  the  morn- 
to  put  her  from  the  house,  and  the  parties  appear  to 
5  occupied  the  same  apartments  and  bed  as  usual, 
following  day,  in  consequence,  as  he  says,  of  some- 
y  which  had  been  told  him  by  Mr.  Ewing^  he  could 
lo  dinner,  and  his  mother  said  she  could  not  eat  when 
aaw  him  in  such  a  state.  Mrs.  Hunter  says  that  this 
in  reply  to  Aer,  when  she  offered  to  help  her  mother- 
w  to  some  pudding,  and  that  she  added,  *'  Julia j  you 
,ve  got  a  kind,  good  husband,"  and  left  the  room, 
was  stated  in  her  cross-examination.  In  her  examin- 
i-in-chief,  she  passes  over  what  took  place  at  dinner, 
only  says,  that  after  his  mother  and  sisters  had  left  the 
5,  he  said,  he  had  as  leave  live  in  hell,  as  with  such 
»man  as  I  was,"  without  stating  what  led  him  to  use 
unseemly  language ;  but  on  cross-examination,  she 
,  **  he  accused  me  of  telling  stories  about  town  about 
n.  He  said  Mr.  Ewing^  of  BoMon^  had  told  him  that 
eryone  was  down  upon  him.   He  said  it  was  me  and  my 
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1863.  '*}rang  that  were  tellino;  the  btories  al>out  him."  The 
■  defendant's  account  is,  that  Mr.  Etnng  had  come  to  him 

^^afn«T  ^^^^^  morniiiir,  and  told  liim  something,  which  he  stated  to 
Hunter,  her,  to  be,  that  the  whole  town  was  down  upon  him  for  the 
iraij  she  had  been  (alkinfj  of  him  ^  turning  his  former  friends 
against  liini ;  and  then  referring  to  what  she  had  said, —  that 
she  would  go  where  and  when  she  pleased,  he  says  he 
used  the  expresf*ion  he  had  as  leave  live  in  hell  as  with 
such  a  woman."  and  that  he  could  hardly  consider  such  a 
women  as  his  wife.  After  this,  for  the  few  days  they  con- 
tinued to  live  together,  they  occupied  separate  bed  rooms. 
Matters  remained  in  this  state,  until  the  final  scene  on  the 
following  ^^onr^U}/  morning.  Mrs.  Hunter  says  when  she 
went  down  to  the  breakfast  room,  Ilanter  was  there.  She 
proceeds:  **  I  said,  'good  morning,  Mr.  //ww/er,  where  did 

'  you  ])ass  the  night  —  were  you  in  the  street  all  night?' 
"  He  said  :  *  right  well  you  know  I  was  not  in  the  street  all  J 

*  night.  I  am  not  in  the  habit  of  spending  my  nights  in  ^ 
"  *  the  .street.s  ;  but  one  thing  I  can  tell  you,  I  did  not  pass  it  zM 
"  '  with  a  vile,  treacherous  woman  in  my  bosom.'    I  said,  I 

did  not  know  but  what  he  had.    He  then  called  me  a 
*'  lying  little  devil."    On  her  cross-examination  she  says,^  , 
''when  I  said  'good  morning,  Mr.  Hunter,' I  meant  it:^  . 
**  kindly,"  which  she    repeats  afterwards.       He  wouldKZ_:i 

not  answer  me,  and  then  I  said,  *  how  are  you  this==  s 
morning.      I  did  not  say  it  in  a  sarcastic  manner.    C  / 

wishecJ  to  know  how  he  was.    I  did  not  feel  ugly  or  angr>^^' 
'•with  him  then.    He  made  no  answer  to  me  and  then  ~  I 
"  said,  '  did  you  pass  it  on  the  street?'  I  put  two  questions. 
And  she  adds,  *'  I  did  not  intend  to  annoy  him.  Whev^ 
"  he  said  he  did  not  pass  it  with  a  vile  treacherous  woma"^M 

in  his  bosom,  then  I  felt  annoyed,  and  then  I  said  I  did  uc^^t 
'*  know  but  what  he  did."    Her  husband's  account  of  Hl>  ^ 
conversation  is,  that  she  addressed  him,  "  Good  momip 
**  Mr.  Hunter,  how  are  you,  how  did  you  spend  yow- 
"  night,  was  it  in  the  street?" — without  any  interruptioc:** 
He  answered,  ''right  well  you  know  it  was  not  in  ttm^ 
*'  street.    I  have  never  been  in  the  habit  of  spending  vmy 
*'  nights  in  the  street,"    She  then  said  she  did  not  know  i^ui 
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probably  he  had.    This  was  said  in  a  tart,  sarcastic  manner. 
He  adds  something  more  was  said,  which  probably  may  refer 
to  his  allusion  to  a  rile,  treacherous  woman,  which  he 
does  not  deny  stating,  though  he  does   not  admit  it. 
Looking  at  the  statement  of  Mrs.  Hunter  in  her  examina- 
tiou-in-chief,  wliich  agrees  with  her  husband's  in  that 
respect,  I  apprehend  that  if  this  was  two  separate  ques- 
tions, and  not  one  c(mtinuous  speech,  yet  that  the  pause 
i^as  so  slight  that  the  ertcct  was  much  the  same.  The 
iibel  says, that  proponent  asked  the  said  liohevt  ILmter 
one  morning,  where  he  had  passed  the  night,  and  if  it  was 
in  the  street :  and  the  answer  states  it  in  the  same  way. 

Thus  the  libel,  answer,  and  examination-in-chief  of 
^oth  parties  represent  it  as  one  consecutive  speech. 
^^^€fan  relates  the  circumstanct?  as  narrated  by  the  defend- 
*^t,  pretty  much  as  Mrs.  Hunter  does;  but  on  cross- 
^^^umination,  he  cannot  say  whether  it  was  all  one  sentence 
not.  The  remainder  of  what  took  place,  is  thns  nar- 
^^^ted  by  the  wife.  After  denying  her  right  to  question 
^iila  where  he  was,    he  said,  '  Why  don't  you  clear  off  as  I 

*  *  told  you  to?'    I  again  said  that  I  would  not  grt.  that  I 

*  'Would  stay  there.  He  again  said,  he  would  beat  me  every 

*  day  of  my  life  if  I  stayed  there.    1  said  I  was  not  afraid 

*  of  him  beating  me.    He  said,  'you  an*  not?  take  that 

*  *  then  :'and  he  came  across  tlie  room,  and  struck  me  acioss 

*  the  face  and  eyes  Avith  his  hand.    It  stunned  me  and 

*  brought  tears  to  my  eyes.  He  was  very  angry  :  the 
'  inark  of  the  blow  remained  till  evening.*'  This  statement 

the  immediate  cause  of  the  blow,  is  not  corroborated  by 
-^ftj^an,  who  says,  Hunter  said  the  l)low  followed  immedi- 
ately on  his  saying  he  did  not  spend  his  night  with  a  vile, 
treacherous  woman  like  her ;  and  says  notliing  of  a  blow 
^ing  given,  in  proof  of  an  intention  to  beat,  which  is  the 
^olor  given  to  it  by  Mrs.  Hunter, 

On  cross-examination  Mrs.  Hunter  says,  **  I  was  sitting 

*  in  the  rocking  chair,  when  he  struck  me.  He  was  as 
**  pale  as  death."  She  proceeds  ;  "  I  then  said  to  him, '  You 

'  are  a  mean,  contemptible  man  to  strike  a  woman  — you 
**  '  are  no  man  —  you  are  only  the  ninth  part  of  a  man  —  a 

'*  *  mean 
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"  '  mean,  contemptible  tailor.'  I  told  him  I  would  go  to 
"  *  tlie  Police  Office  and  complain  to  the  Magistrate.  He 
"  said,  '  Now  I'll  clear  you  out  of  the  house.  Now  Til  get 
"  '  rid  of  you.'  lie  then  went  to  the  stairs  and  called  the 
"  servant  to  bring  up  breakfast.  I  put  on  my  things,  aud 
"  went  to  my  father's  store."  His  account  is,  that  after 
what  had  passed,  as  he  had  before  stated,  he  got  up  to 
leave  the  room  to  escape  further  annoyance.    He  says, 

She  got  up  too,  and  turning  towards  me  said,  *  You  are 
**  *  a  devil  — you  are  no  man,  but  a  poor  miserable  tailor, 

'  only  the  ninth  part  of  a  man  and  that  it  was  on  her 
"applying  these  disparaging  terms  to  him,  he  said  *you 
*'  '  little  devil,'  aud  gave  her  what  he  describes  as  a  slight 

tap  on  her  cheek  with  his  open  hand.  She  said,**  be 
udd.s,  *'  in  a  very  exulting  tone,  *  Oh  you  have  struck  me 
"  '  now,  you  devil  —  Til  have  you  in  the  Police  Office  in 

'  five  minutes.'  She  ran  up  stairs  as  fast  as  she  could,^^ 
"  and  put  on  her  things  and  went  out.    As  she  went  out^ 

she  said,  '  Now  I  have  caught  you.'" 

There  is  an  important  diflVTcnce  in  these  two  statements 
The  Avife's  statement  is,  however,  so  far  corroborated  h; 
the  testimony  of  John   Iletjan,  inasmuch   as  he  say 
Hunter  mentioned  to  him  on  the  same  morning  what  ha  mil 
passed,  and  that  the  blow  preceded  the  insulting  languajg^ 
on  her  part.    It  is  to  be  remarked,  that  there  is  a  co(^# 
ness  between  Hauler  and  Hegan^  growing  out  of  this  ma.f« 
ter,  and  the  latter  appears  to  be  a  warm  friend  of  the 
wife.    The  evidence  of  Mr.  Ilegan  was  rather  confuserf 
when  relating  the  conversation,  and  there  is  a  want  of  can- 
dor observable  in  one  respect.    He  says,  the  coolness  com- 
menced on  Hunters  part.    He  met  him  on  the  street,  and 
Hunter  would  not  notice  him ;  and  his  evidence  in  chief 
would  lead  one  to  infer,  that  he  was  quite  unable  to  account 
for  it.  Upon  a  close  cross-examination,  however,  he  admits 
he  had  said  to  Mr.  Whitney,  that  he  would  be  ashamed  to 
be  seen  walking  with  Hunter  on  the  street.  If  this  had  been 
his  language  previously,  and  it  had  come  to  the  defend- 
ant's ears,  Mr.  Hegan  could  not  have  been  surprised 
the  conduct  of  the  defendant  in  passing  him  withou' 
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notice.  Mr.  Benm^.tty  on  the  other  hand,  who  appears  1863. 
perfectly  friendly  with  both  parties,  says  Hunter  alwa^^s  Hunter 
told  him  that  the  blow  Avas  the  result  of  her  remark,  mgainat 
This,  however,  is  only  his  own  statement  in  his  favor,  and  Hunter. 
therefore,  though  the  matter  is  not  free  from  doubt,  the 
evidence  preponderates  against  him  on  this  point ;  and  it 
must  be  taken,  that  the  blow  was  followed  by  the  contempt- 
uous language  of  the  wife.  What  then  was  the  provoca- 
tion which  led  to  it?  He  accused  her  of  going  about  with 
stories  to  his  disadvantage,  respecting  the  usage  she 
received.  That  these  stories  were  current  about  the  town, 
there  can  be  no  doubt.  He  had  heard  of  them  in  various 
quarters,  repeated  probably,  with  the  usual  exaggeration ; 
he  had  found  them  most  damaging  to  his  character,  and 
destructive  to  his  happiness.  As  I  have  already  stated, 
the  step  she  had  taken  of  leaving  his  house  in  the  winter, 
and  the  negotiations  which  led  to  her  return,  had  made 
their  differences  a  public  topic.  She  denies  that  before 
she  first  left,  she  had  spoken  abroad  of  their  domestic 
unhappiness ;  but  she  admits  that  after  her  return,  when 
her  friends  and  relations  made  enquiries  of  her  if  things 
were  pleasanter  she  would  answer,  they  were  not  so,  but 
that  she  woukl  put  up  with  anything  till  the  spring.  For 
the  sake  of  peace,  and  on  every  consideration,  while  she 
was  living  with  her  husband,  the  topic  should  have  been 
abHolutely  prohibited  \  and  even  the  guarded  admission  thus 
made,  would  account  for  the  spread  of  the  unfavorable 
reports  that  were  abroad.  The  conversation  with  Mrs. 
Margaret  Hunter^  at  the  house  of  the  Latter,  shows  that 
these  conversations  were  not  confined  within  her  own 
doors,  and  further,  that  her  feelings  towards  her  husband 
were  not  amicable. 

It  is  diflficult  to  imagine  how  stories  of  this  kind,  if  not 
absolute  inventions,  unfavorable  as  they  were  to  her  hus- 
band, could  have  got  abroad,  except  through  the  observa- 
tions of  herself,  or  those  who  had  conversed  with  her, 
although  it  might  be  very  difficult  to  trace  them .  That  they 
were  calculated  to  render  the  life  of  her  husband  miserable, 
there  can  be  no  doubt ;  and  looking  at  her  proceedings  as  the 
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source  of  this  trouble  and  anuoyance  to  both  himself  ami 
his  family,  he  could  not  fail  to  have  been  inceused.  Bearing 
this  in  mind, and  that  these  matters  had  been  so  recentlyand 
painfully  forced  on  his  attention  by  his  conversation  with 
Ewing;  the  irritated  state  of  his  feelings  on  the  Wednes- 
day preceding  her  departure,  and  the  withdrawal  from 
cohabitation  which  ensued,  is  i;ccounted  for.  The  subsequent 
violence  the  Monday  following,  is  wholly  unjustifiable. 
Notwithstanding  any  reason  he  had,  or  thought  he  might 
have  had,  nothing  would  justify  a  blow;  and  his  conduct 
was  unmanly  in  assaulting  a  woman,  particularly  his  wife  ^ 
and  in  the  circumstances  in  which  she  was,  even  in  tlw  e 
slightest  manner.    On  this,  there  can  bo  no  difference  ^ 
opinion.    The  question,  however,  remains, —  was  this  a(=l» 
committed  under  such  circumstances,  that  sort  of  cruel"  ty 
which,  coupled  Avith  what  preceded  it,  justifies  a  CoiMrzDrt 
of  Justice  in  putting  those  asundei:,  who  had  pledg^^  ed 
their  solemn  vows,  for  better  and  worse,  to  be  companio— us 
for  life?    There  had,  no  doubt,  been  a  severe  disappoita — :it- 
ment  to  the  husband  in  the  happiness  he  expected,  a  nd 
which  he  had  a  right  to  expect,  from  his  marriage ;  I  ^is 
wife  had  not  been  disposed  to  conciliate  the  regards  of  ^fcjis 
famil;^,  with  whom  he  lived  in  great  harmony.  Th(^^re 
was  evidence  of  something  approaching  aversion  for  the  3n, 
which  she  does  not  appear  to  have  been  at  much  pains  to 
conceal ;  and  there  had  been  an  assertion  of  independer"»ce 
on  her  part,  which  he  thought,  and  not  unjustly,  was  in- 
compatible with  the  duty  of  a  wife.    There  had  b^^en 
finally,  the   injury  to  his  character,  which  had  forme  J*ly 
stood  high,  by  the  reports  abroad,  which  had  undoubte  "^Hj 
grown  out  of  the  connection  he  had  formed,  and  wl*:  ich 
there  was  reason  to  suppose  were  traceable  to  her.    La  -^fe- 
ing  to  this,  it  seems  to  me,  on  the  best  consideration  t^^&t 
1  have  been  able  to  give  to  the  evidence,  and  on  the  impost 
mature  reflection,  that  though  the  husband  has  been  in 
many  respects  very  much  to  blame,  it  is  not  a  cas©  in 
which  a  decree  of  separation  should  be  pronounced.  Tbe 
blow  was  not  such  as  caused  at  the  time  any  serious  injury- 
it  cannot  be  looked  upon  as  either  menacing  life  or  healtlk; 

it 
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it  was  inflicted  under  circumstances  of  exasperated  feel-  1863. 

ings,  and  certainly  considerahle  ])r()V()catioii,  when  the   

wife  had  been  the  aggressor,  by  asking  the  very  unneces-  against 
sary  and  taunting  question  to  her  hushand,  as  to  whether  Hunter. 
he  bad  slept  in  the  street ;  when  she  had  every  reason  to 
know  he  had  passed  the  night  in  the  adjoining  apartment 
i     to  her  own.    There  has  been  a  l)lo>v  on  the  onc^  side,  and 
whatever  the  smart  may  have  been,  it  was  retaliated,  if 
not  caused,  by  language  the  most  stinging  and  severe  on 
the  other.    I  dismiss  all  idea  that  the  lad\  was  in  fear  of 
serious  ill  usage.    She  said  she  was  not  alVaid  ;  and  there 
can  bo  no  doubt,  that  no  woman  in  fear  of  a  man,  as  she 
describes  the  defendant —  pale  with  anger — would  have  ven- 
tured on  the  bitterly  Cuntcmptuous  language  she  made  use  of. 

There  is  a  very  serious  charge  at  the  conclusion  of  the 
libel,  in  the  17th  article.    The  allegation  is  as  follows: 
That  a  short  tim(^  before  leaving  her  husl)an<rs  home, 
**  the  proponent,  owing  to  trouble  and  anxiety  of  mind 
*  arising  from  the  ill-usag(^  of  her  husband,  was  taken 
ill ;  during  which  illness,  no  attention  whatever  was  paid 
to  her  by  her  husband,  or  his  mother  and  sisters,  and  but 

*  *for  the  kindness  of  a  neighbour,  who,  seeing  proponent's 

state,  insisted  upon  sending  for  a  physician,  proponent 

*  *  believes  she  would  have  died The  evidence  in  support 

this  charge  is,  that  Mrs.  ILmter  was  ill,  and  that  she 
"Was  kindly  attended  by  a  neighbour  ''Mrs.  Sancton  )  ^  whom 
^he  had  sent  for.  On  the  arrival  of  that  lady,  she  went 
-^tito  a  fit,  and  Mrs.  6ancfon  rang  the  bell,  and  desired  that 
^ome  of  the  family  should  be  called.  Old  Airs.  Hunter 
^od  Miss  Hunter  came,  and  she  told  them  to  send  for  a 
doctor.  Mrs.  Sancton  says  she  did  not  see  old  Mrs. 
--flunter  do  anything.  Hunter  came  in,  and  Mrs.  Sancton 
Xvent  down  stairs  and  met  him.  He  seemed,  she  says, 
T3[uit€  angry ;  said  his  wife  was  running  about  the  streets 
'^lalkiQg  about  him,  and  made  herself  ill ;  and  said  as  soon 
^8  she  got  well,  she  might  clear  out  as  soon  as  she  pleased. 

fact,  his  language  was  that  of  an  irritated,  angry  man, 
"Very  harsh  and  unjustifiable,  particularly  in  the  state  his 
'Xvife  then  was.    He  seemed,  she  repeats,  quite  angry. 
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Mrs.  Hunter  was  ill,  she  says,  several  days,  and  she  went 
several  times  to  see  her.  Her  sister  came  to  attend  her.  She 
never  saw  the  Misses  Hunter  in  the  room  assisting  her. 
Mrs.  Hunter  was  always  alone  when  she  went.  This 
nndonbtedly  shows  the  extreme  want  of  cordiality  between 
Mrs.  Huntei'  and  the  ladies  of  her  husband's  family,  but  it 
does  not  decide  who  was  to  olame.    At  first  sight,  it  con- 
veys the  impression  of  gross  neglect  on  their  part,  which 
the  libel  imputes ;  but  it  does  not  appear  that  the  family 
knew  of  her  illness,  till  they  were  summoned  to  the  apart- 
ment by  a  neighbour  who  had  been  sent  for.   If  Mrs.  //an— 
ter  had  desired  the  attendance  of  her  mother  or  sisters-iu — 
•law,  would  it  not  have  been  as  easy  to  have  had  the  servantii 
ask  one  of  them  to  come  to  her,  as  to  send  out  of  the  hous^ 
for  a  neighbour?  Those  ladies,  finding ^Irs.  Sancton  there 
might  reasonably  suj)posc  that  that  lady's  serv^ices  wer^n 
more  acceptable;  and,  moreover,  were  not  likely  to  feelfl 
greatly  pleased  at  another  person  taking  the  charge,  au^H 
giving  directions,  which  more  properly  belonged  to  them^ 
or  at  the  censure  of  themselves  implied  by  sending  to 
neighbour.    Mrs.  Hunter  was  attended  by  her  own  siste^r" 
and  it  is  to  be  presumed,  if  her  illness  had  been  such  a». 
to  require  it,  her  own  mother,  or  some  other  of  her  rel&^- 
tions  would  have  been  ready  to  aid  her,  and  indeed  hi^r 
mother  and  sisters  were  Avith  her  when  the  doctor  arrived. 
With  this  abundance  of  aid  at  her  command,  I  canao^ 
think,  therefore,  there  were  grounds  of  any  imputation  of 
inhumanity  to  old  Mrs  Hunter^  or  her  daughters,  though 
a  more  attentive  conduct  would  have  appeared  more  amia- 
ble.   Mrs.  Hunter  says  her  husband  addressed  to  her  tie 
same  sort  of  language  which  Mrs.  Sancton  speaks  of — 
about  clearing  off  home  as  soon  as  she  was  able  to,  and 
that  he  would  not  trouble  himself  to  bring  her  back  again. 
What  the  immediate  cause  of  irritation  was,  does  not 
appear ;  but  it  was  probably  connected  with  what  he  heard 
abroad,  of  the  reports  in  circulation,  which  seem  to  have 
made  him  suspicious  even  of  the  visit  of  Mrs  Sancton. 

Mr.  Hunter's  account  of  this  illness  was,  that  the  night 
before,  his  wife  complained  of  a  pain,  which  at  heriustaoee 

he 
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e endeavored  to  relieve  by  rubbing;  that  the  next  morn-  1863. 

Iff,  the  servant  came  to  the  store  for  him,  and  on  arriv-  "Z 

^'  ^  ^  ^Hunter 

igat  home  he  found  Mrs.  Sancton  in  his  wife's  room;  lagainst 
lat  he  remained  all  the  forenoon,  and  treated  her  as  Hunter. 
indly  as  he  could.  She  proposed  having  the  advice  of  a 
octor,  and  he  asked  if  he  had  not  better  go  for  Dr.  Sin- 
air^  who  was  their  family  physician.  She  objected  to 
im  as  being  an  unmarried  man,  and  said  she  wanted  Dr. 
htsford.  He  strongly  objected  to  having  Dr.  Botrford^ 
Q  the  ground  of  his  having  been,  as  he  said,  an  enemy  of 
is  late  brother,  with  whom  Dr.  Sinclair  had  been  a  stu- 
3nt.  He  then  suggested  Dr.  Livinf/sione  as  an  elderly 
lan,  and  a  skilful  one,  or  any  other  in  the  City  than  Dr. 
>o(sford.  It  does  not  appear  the  suggestion  was  adopted, 
'owevcr,  in  the  evening,  after  sending  up  tea  for  herself 
id  her  sister,  who  was  then  with  her,  and  whom  he  did 
3t  desire  to  m^et,  on  hearing  that  she  was  suddenly  taken 
2ry  ill,  he  went  up  and  proposed  himself,  going  for  Dr. 
^oirfordy  which  he  accordingly  did ;  but  not  finding  him 
'  home,  he  ascertained  where  he  was,  and  went  there 
id  asked  him  to  come  and  see  his  wife,  which  he  declined 
^iog,  on  the  ground  of  being  otherwise  engaged.  On 
s  reporting  this  on  his  return  to  his  wife,  she  made  no 
rther  objections  to  his  going  for  Dr.  Livingstone,  which 
accordingly  did,  and  she  was  attended  by  him  during 
r  illness.  She  appears  to  have  been  so  well  satisfied 
tfa  him,  that  she  employed  him  afterwards  to  attend  her 
'iiig  her  confinement.  Dr.  Livingstone's  evidence  is 
^ortant,  he  being  on  friendly  terms  with  all  parties,  and 
'ing  attended  Mrs.  Hunter  not  only  at  her  husband's 
gestion,  while  under  his  roof,  but  also  at  her  own 
Uest  after  she  had  left  him.  fie  can  scarcely  therefore 
Suspected  of  an  undue  bias  either  way.  He  accounts 
her  illness  very  naturally.  The  immediate  cause  of 
illness  he  says,  was  from  neglecting  her  bowels.  She 
^  slightly  hysterical,  and  irritation  of  the  mind  7ni(/fit 
►duce  hysterics ;  but  hysterics  may  be  produced  by 
{lecting  the  bowels,  without  any  irritation  of  the  mind, 
at  state  of  the  bowels,  he  says,  is  common  to  women  in 

her 
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1863.     h(»r  condition.    He  says  he  saw  nothing  in  Hiniter^s  con- 

•   dm  t  that  looked  like  nejrl(*t't,  and  nothino:  in  his  lan^a^e 

against  ronduit  that  was  anything  like  unkindness.  Hunter^ 
Hunter,  he  says.  W(  nt  for  him  and  returned  with  him,  and  went 
ii;to  the  room  with  him.  If  medical  attendance  bad  not 
been  procun^d,  he  thinks  it  might  have  produced  prt- 
malure  lalK)r  This  is  all  the  evidence  in  regard  to  this 
point  :  an<i  looking  to  it  throughout,  I  cannot  but  think 
there  is  vt  ry  little  foundation  in  support  of  this  very  seri- 
ous jirtiele  of  the  lii»el. 

In  his  <  vidcni  e,  Mr.  Ve/tniw/,  who  in  this  case  must  be 
eonsicU  nMl  as  id(»ntiti((l  with  his  daughter,  and  has  brought 
twu  aelioii>  at  l.iw  again^t  the  defendant  for  the  maintenance 
of  his  (lauiihtt  r,  .says,  —  that  when  her  child  was  born,  it  had 
a  m:irk  ai  io>s  its  face,  similar  to  the  mark  across  his  daugh- 
t^  r  s  im  v  lh;it  lie  observed  on  the  morning  she  left  her 
hn>lKUHl.  It  is  singular,  however,  that  neither  his  daughter 
or  h(  r  nh»ilier,  have  attested  to  a  circumstance,  which  it 
may  he  snpp«»st'd,  they  would  have  been  as  quick  to  notice, 
and  it  so  \v«  nid  likely  have  called  the  attention  of  the 
!)(»( tor  to  ;  luit  Dr.  Lloiinjstone  entirely  ignores  the  exist- 
enet'  ot  >neli  a  mark,  and  says  it  must  have  been  very 
minute  II  he  had  not  himself  observed  it.  He,  moreover, 
evuiei.ti\  disbelieves  in  any  such  effect  being  produced  by 
a  blow  ot  ihe  nature  tlescribed,  though  a  blow,  he  says, 
mi  hi  havr  neeasioned  premature  labor. 

rheii"  i>  another  charge  in  the  libel, —  of  Mrs.  HurUer^  on 
one  ucc.-o.'oii  asking  the  defendant  for  money  which  she 
required,  tud  Ueing  unkindly  refused,  and  the  defendant 
tei.mg  hi  r  it  dhe  did  Uiit  look  after  his  house,  she  should  not 
grt  aii\  money  from  hiin.  But  the  libel  omits  the 
impi'i  ta  .t  fict,  that,  though  on  the  occasion  in  question, 
he  dhl  at  lii  st  refuse,  and  look  the  opportunity  of  reproving 
her  foi  iit  r  want  of  mterest  in  the  house,  yet  he  did  in 
point  ot  lact,  and  at  that  interview,  supply  her  with  the 
money  sii.*  wanted.  This  is  the  only  occasion  on  which  it 
is  alleged  that  she  was  refused  money  when  she  required  it» 
1  have  been  compelled  to  go  into  this  case  at  a  great  length, 
fnun  the  necessity  of  carefully  sifting  theeyidence  on  whieb 
^  it 
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it  depends,  particularly  that  of  the  pirties  themselves,  who  1863. 

have  been  called  on  to  give  their  own  history  of  transactions  of   

«o  much  delicacy,  and  their  accounts  varying  in  many  par-  Hunter 

ticulars,  though  I  do  not  impute  to  either  a  desire  wilfully  huntkr. 

to  mistake  facts.    Neither  party  has  been  free  from  blame. 

The  charges,  as  respects  the  family  of  Mr.  Hunter^  have 

very  little  to  support  them.    The  inst^mces  of  interference 

on  the  part  of  the  sisters  are  trivial  in  the  extreme.  Against 

Mrs.  Iluntei'  there  is  still  less.    It  is  alleged  in  one  article 

of  the  libel,  that  both  Mrs.  Hunter  and  her  daughters  took 

every  opportunity  of  insulting  the  proponent.    This  is  not 

only  improbable,  but  it  is  unsupported  by  evidence,  and 

quite  inconsistent  with  the  sentiments  of  respect  which 

Mrs.  Hunter  professed  to  feel  for  her  mother-in-law,  though 

not  for  her  sisters-in-law. 

The  language  of  Mr.  Ifunter  and  his  threats,  were  ob- 
jectionable in  the  extreme,  as  proved  by  Mrs.  Hunter;  but 
his  own  account  varies  very  much  from  hers,  and  the 
threats  of  sending  her  from  the  house,  always  seem  to 
have  been  coupled  with  the  condition, —  unless  there  was 
a  change  of  conduct  on  her  part, —  and  never  were  followed 
by  any  act  of  expulsion,  unless  the  blow  or  slap  in  the  face 
can  be  so  considered.    That,  however,  wrong  and  repre- 
liensible  as  it  was,  was  rather  the  result  of  sudden  provo- 
cation, under  very  peculiar  circumstances,  than  a  deliberate 
^ct.    That  sort  of  cruelty,  which  in  the  eye  of  the  law 
'^alls  for  the  decree  of  divorce,  I  do  not  think,  on  the  best 
^Judgment  I  have  been  able  to  form,  and  looking  to  the 
^^K)Dduct  of  both  parties,  has  been  established. 

The  language  of  Sir  TTm.  ScoU^  in  Evans  v.  Evans  (a), 
^  as  follows  :     Everybody  must  feel  a  wish  to  sever  those 
^*  who  wish  to  live  separate  from  each  other ;  but  my 
^<  situatioii  does  not  allow  me  to  indulge  the  feelings, 
*«much  less  the  first  feelings  of  an  individual.    The  law 
*^  has  said  that  married  people  shall  not  be  legally 
^<  separated  upon  the  mere  disinclination  of  one  or  both 
to  cohabit  together.    Though,  in  particular  cases,'*  he 
adds,    the  repugnance  of  the  law  to  dissolve  the  obliga- 

IHtifg.  0Mi.jB.8i. 
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"  tious  of  niatrimonial  cohabitation,  may  operate  with  great 

severity  upon  individuals,  yet  it  must  be  carefully  remem- 
''bered,  that  the  general  happiness  of  the  married  life  is 

secured  by  its  indissolubility  When  people  understand 
"  they  must  live  together,  but  for  a  very  few  reasons  known 

to  the  law,  they  learn  to  soften  by  mutual  aecomodatioo 
"  that  yoke  which  they  know  they  cannot  shake  oil*;  they 
"  become  good  husbands  and  good  wives,  from  the  neces- 
"sityof  remaining  husbands  and  wives;  for  necessity  is  a 

powerful  master  in  teaching  the  duties  it  imposes.  If  it 
''were  once  understood,  that  upon  mutual  disgust  married 
*'  persons  might  be  legally  separated,  many  couples  who  now 
"pass  through  the  world  with  mutual  comfort,  with  attcutioa^K 

to  their  common  olfspring,  might  have  been  at  this  timg^~ 
''living  in  a  state  of  nuitual  uukindness — in  a  state  ol^t- 
"  estrangement  from  their  common  oflspring  —  and  in 
"  state  of  the  most  licentious  and  unreserved  immorality.^ 
The  policy  of  law   is   against   sanctioning,   on   si  _ 
grounds,  that  state  of  things  by  which,  as  the  same  Judg — 
says,  persons  are  to  pass  their  lives  in  the  character  t 
"  husbands  without  wives,  and  wives  without  husbands." 

The  cases  of  Evam  v.  Ucauif  and  Warinfj  v.  Warinf/  (a^^M 
show  the  necessity  of  making  due  allowance  for  the  excitfc^ 
ment,  or  exasperation  of  the  feelings  under  which  evidencs^ 
is  delivered  in  cases  of  this  sort,  even  by  third  persou=:3^ 
much  more  is  now  required  where  the  parties  themselves  x^-e 
admitted  to  testify,  which  was  not  allowed  when  tho  sse 
cases  were  decided.    In  the  very  recent  case  of  TAtcai^€i< 
V.  TlivxiUeSy  before  Sir  Crenswell  Cresswelly  however,  tLie 
lady  was  a  witness  for  herself  under  the  new  law,  and  &he 
swore  to  various  acts  of  cruelty  which  were  not  estal^• 
lished ;  but  it  was  acknowledged  by  her  husband  tliat  be 
had  on  one  occasion  boxed  her  ears,  and  that  was  for  cafi- 
ing  him  a  liar.    The  learned  Judge  said,  he  did  not  cofl- 
sider  that  an  apology  for  the  husband,  for  the  thing  was 
very  wrong,  but  he,  nevertheless,  regarded  it  as  a  reason 
why  the  Court  should  not  interfere  :  and  the  prayer  of  the 
petition  was  refused. 


(a)  2  Uagg,  Con,  R.  168. 
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I  do  not  think  it  necessary  to  go  further  into  the  cir-  1863. 

cumstances  subsequent  to  the  separation,  and  the  birth   

and  baptism  of  the  child  ;  but  I  may  express  my  regret,  against 
that  if  these  parties  cannot  be  cordially  reconciled,  and  Hunteb. 
lire  together  as  man  and  wife,  whith  I  still  hope  may  not 
be  impossible,  that  the  overtures  of  the  defendant,  who 
does  not  appear  to  have  been  indisposed  to  make  an 
allowance  for  his  wife,  to  Mr.  Venning,  had  not  been  ni^t 
in  a  way  which  might  have  led  to  a  compromise  — a  com- 
promise which  it  may  be  still  hoped  may  not  be 
ioipracticable. 

"With  these  views  of  the  case,  I  am  of  opinion  the  libel 
niiist  be  dismissed. 

The  proponcMit  having  appealed  fnini  this  judgment ; 
«/.  A.  iStretty  Q.  C,  in  Easier  term  la^^t,  applied  on 
b^lialf  of  the  appellant,  for  costs  pending  the  suit,  to 
^l^aible  her  to  proceed  with  the  appeal.    He  cited  Bii-lmp 
m  Marr,  di  I)iv.  §§  549,  5(ii»,  587;  Coote  on  Man\  S 
I>iv.   338,  342;  b'/ielf.  Marr.  &  Div   01;  Broirn  v. 
^t:kroyd  (a).    [Cartek,  C.  J.    Did  fou  apply  to  the 
Court  below  for  coati^ pendente  lile?]    No.    [Kitciiie,  J. 
Can  you  bring  anything  before  us  except  the  appeal?  We 
have  no  original  jurisdiction.    You  should  have  made  the 
application  to  the  Court  below.]    I  could  not  apply  in  the 
Court  below  for  the  costs  of  this  appeal.     [Per  (curiam. 
Ycju  are  only  appealing  from  the  decision  of  the  Court 
^elow,  and  that  is  all  we  can  hear.    We  cannot  ehteitain 
yc*ur  application  for  costs.] 

On  the  a[)peal  against  the  judgment,  he  contended  that 
it  was  not  warranted  by  the  evidence,  which  shewed  such 
Wrsh  treatment  and  cruelty  on  tln^  [)art  of  the  defendant, 
^  entitled  the  appellant  to  a  divorce.    That  where  blows 
"^ere  struck,  or  where  threats  were  used  which  led  to  a 
Reasonable  apprehension  that  violence  would  be  used,  a 
(iase  of  cruelty  was  made  out.    There  were  more  circum- 
stances to  discredit  the  testimony  of  the  lespondent,  t!iau 
of  the  appellant.  The  insulting  language,  and  the  degrad- 
ing epithets  which  he  applied  to  her,  together  with  his 

(a)  ^E.&B.  819. 

13  ungovernable 


622 


CASES  IN  TRINITY  TERM 


1863.  ungovernable  temper,  were  sufficient  to  alarm  her,  and 
~~—  make  her  apprehensive  of  personal  violence.  Due  weight 
f [against  ^  been  given  to  these  circumstances.    The  following 

Hunter,  anthorities  were  referred  to.  Poynier  on  Marr.  iSc  Div.  209, 
213,  216;  Coote  on  Marr.  &  Div.  349;  Shdf.  Marr.  & 
Div.  427,  429  ;  Smith  v.  Smith  (a)  ;  Harris  v.  Han'is  (6)  ; 
Evans  v.  JEvans  (c) ;  Ilolden  v.  Ilolden  (d) ;  White  v. 
White  (e);  Smalhvood  v.  Smallwood  (/). 

S.  It.  Thomson  for  the  respondent.  The  only  com- 
plaint in  this  case  is,  that  the  judgment  of  the  Court  below 
is  against  the  weight  of  evidence ;  that  too  little  effect 
has  been  given  to  the  testimony  of  the  appellant.  But 
that  was  a  question  for  the  J udge  to  determine,  and  a  Court 
of  appeal  canuot  undertake  to  say  that  he  came  to  a  wrong 
conclusion.  If  the  case  had  been  left  to  a  jury,  and  they 
had  found  as  the  Judge  of  the  Court  below  has  found,  or 
had  found  the  other  way,  would  this  Court  undertake  to 
say  that  they  had  done  wrong,  and  that  there  must  be  a  new 
trial?  It  is  just  so  here.  Will  this  Couit,  on  a  question 
depending  to  some  extent  on  the  credibility  of  the  witnesses, 
undertake  to  say  that  the  Judge  who  heard  the  witnesses 
give  their  testimony,  has  come  to  a  wrong  conclusion  ? 

As  to  the  law  of  the  case ;  while  it  is  admitted  that  the 
conduct  of  the  respondent  cannot  be  justified  ;  the  conduct 
of  the  wife  must  also  be  borne  in  mind,  and  the  provooadoo 
which  she  gave  him  must  be  taken  into  account  in  this  case, 
in  deciding  whether  a  case  for  separation  has  been  made  out. 
She  provoked  his  violence  by  her  own  bad  temper  and 
insulting  language.  She  brought  upon  herself  the  ill  treat- 
ment she  complains  of.  Waring  v.  Waring  (g)  shews 
that  in  such  a  case  the  wife  is  not  entitled  to  a  decree. 
Smallwood  v.  Smallwood  (f) ,  shews  that  one  act  of  unpre- 
meditated violence  on  the  part  of  the  husband,  is  not  such 
cruelty  as  will  justify  a  decree  of  separation. 

Our.  adv.  vuft. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the 

(a)  2  Phil.  67.    (6)  2  PhU.  111.    (c)  1  Hogg.  85.    {d)  1  Hmg.m. 
(«)  6  Jur.  N.  S.  28.   (/)  2  8.iiT.  397;  8  Jur.  N.  S.  68.  (g)  3  Hogg.  161 
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Rolls,  as  Juclf]^c  of  the  Court  of  Divorce  and  Matrimonial  1863. 
Causes,  by  which  the  libel  in  a  suit  instituted  by  Mrs.  ^ 
J^idla  Hunter^  against  her  husband  Robert  Hunter,  to 
obt4iin  a  divorce  a  mensa  et  thoro,  and  a  decree  for  ali-  Hunter. 
mony,  was  dismissed.  The  ground  alleged  by  the  propo- 
nent was  cruelty  on  the  part  of  her  husband  ;  and  the  ques- 
tion for  the  decision  of  the  Court  below,  and  indeed  for 
this  Court  now,  is  whether  the  facts  proved  amount  to  what 
the  law  means  by  cruelty.  It  may  not  be  difficult  to  state 
in  general  terras  what  constitutes  such  cruelty.  Different 
text  writers  and  Judges  may  vary  somewhat  in  the  lan- 
guage by  which  they  describe  it,  but  the  general  idea  is 
much  the  same  in  all.  It  must  amount  to  acts  of  violence 
or  ill  treatment,  by  which  life  or  health  is  endangered ;  or 
it  may  be  evidenced  by  threats  of  such  violence  or  ill 
treatment,  under  circumstances,  which  lead  to  a  reasonable 
conclusion  that  there  is  an  intention  of  carrying  those 
threats  into  execution. 

It  should  further  appear,  that  the  intervention  of  the 
Court  is  necessary  for  the  pr«tection  ot  the  party  seeking 
it,  and  that  a  proper  course  of  submission  to  the  lawful  and 
reasonable  wishes  of  her  husband,would  not  render  her  coha- 
bitation with  him  safe  and  free  from  any  apprehension  of 
violence,  or  danger  to  health  or  life.  It  is  moreover  incum- 
bent on  the  party  seeking  a  divorce,  to  establish  its  neces- 
sity by  facts  which  can  leave  no  reasonable  doubt  in  the 
mind  of  the  Court;  for  undoubtedly,  considerations  of 
public  policy  and  social  morality,  have  established  that 
repugnance  in  the  Courts  to  dissolve  the  obligations  of  the 
matrimonial  tie,  which  is  so  truly  and  beautifully  referred 
to  by  Sir  Wm.  Scott  in  the  case  of  Evans  v.  Evans  (a). 
Taking  these  principles  as  a  guide,  after  a  careful  perusal 
of  the  evidence  in  this  case,  and  the  laborious  collation  of 
that  evidence  by  the  learned  Judge  of  the  Court  below, 
and  the  reasons  which  led  him  to  his  decision,  our  minds 
are  brought,  without  hesitation,  to  the  same  conclusion. 
The  short  married  life  of  Mr.  and  Mrs.  Hunter^  which 
only  commenced  in  September^  18^0,  and  which  at  its  out- 

(a)  1  Hogg,  86. 
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set  niight  havo  promised,  in  all  material  matters  contt»nt- 
ment  mul  happiness,  seems  at  a  very  early  period  to  have 
been  clouded  by  one  circumstHnce,  to  which  all  their  sub- 
sequont  troubles  may  be  ultimately  referred.  We  mean 
th(^  residence  of  Mr.  Hunter's  mother  and  sisters  in  his 
house  as  members  of  his  family  ;  and  consequent  upon  that, 
the  settled  determination  of  his  wife  to  free  herself  from 
these,  to  her,  unpleasant  incumbrances.  Mr.  Hunter  may 
havo  been  to  blame  in  holding  out  expectations  to  bis 
wife,  before  marriage,  of  a  separate  estjibli^hnient ;  but 
after  marriage,  it  was  .for  him  to  determine  whether  he 
would  carry  out  that  proposition  or  not.  He  came  to  the 
conclusion,  that  consideration  for  his  mothfer  and  sisters, 
and  his  pecuniary  circumstmccs,  made  such  a  step,  in  his 
view,  neither  desirable  nor  prudent.  He  seems  to  be  a 
person  not  easily  turned  from  any  plan  on  which  he  had 
determined;  and  his  wife's  disposition  appears  too  much  - 
of  the  same  character;  for  it  is  evident,  that  instead  of^ 
subn)itting  to  his  dei  ision  with  a  good  grace,  and  endea — 
vouring  to  make  the  best  of  that  which  might  not  be  alto- 
g(  ther  agreeable  to  her,  and  trying  to  smooth  the  path  of^ 

her  own  and  her  husband  s  married  life,  by  kindness  and  

consideration  for  those  to  whom  her  husband  was  so  natu — 
rally  and  strongly  attached,  she  took  every  opportunity  o^ 
mnnifesting  her  antipathy  to  this  family  arrangement,  ancB 
attempted  a  course  of  action,  tco  independent  of  her  bus — ■ 
band's  known  wishes  and  express  directions,  to  be  consis — ■ 
tent  with  that  subordinaticm  and  obedience  which  is  duc^ 
from  a  wife  to  her  husband.    Under  such  circumstances  ^ 
there  would  be  little  prospect  of  comfort  or  happiness  for 
any  of  the  parties  coiicerniMl :  every  day  would  bring  it^ 
sniill  troubles  and  sources  of  irritation;  the  tempers  ^yf 
each  would   be  soured,  and   thi  affections  weakened; 
expressions  most  unliecomins:  would  be    used  on  both 
sides;  threats  used  Nvhich  neither  party  ever  dreanioJ 
would  be  put  into  execution  ;  mutual  disgust  m'ght  tike  the 
place  of  mutual  aflfecticju,  and  both  parties  might  feel  desir- 
ous of  being  freed  from  a  yoke  so  hard  to  bear.    But  such 
circumstances  do  not  warrant  a  sentence  of  divorce ;  nor 

till 


In  the  TwENTT-SiXTii  Year  of  VICTORIA. 


625 


till  the  last  scene  of  this  sad  histfiry,  did  anythino^  occur 
which  could  be  at  all  construed  into  that  cruelty,  which  is 
necessary  to  warrant  the  sentence  of  divorce.  Most  unhe- 
coming  and  violent  language  was  often  used  by  Mr.  Ilun- 
ter,  and  threats  of  violence  probably  made  on  one  or  two 
occasions  ;  but  evidently  proceeding  from  irritation  brought 
on  by  his  wife's  opposition  to  his  wishes,  without  any  set- 
tled intention  of  acting  on  them,  and  evidently  not  caus- 
ing much  terror  in  the  lady,  who  seemed  to  have  treated 
them  with  contempt,  —  considering  them  ;is  only  worthy 
of  that  feeling,  when  coming  from  such  a  source  as  her 
husband,  to  such  an  object  as  herself. 

We  now  come  to  the  blow  which  Wiis  iiiHicted  on  Mrs. 
Hunter  by  her  husband,  on  the  morning  on  which  she  finally 
left  his  house.  That  blow  cannot  be  justified  by  any  of 
the  circumstances  which  ])reccded  it.  It  is  an  act  which 
Mr.  Hunter,  whatever  may  be  his  future  lot  in  life,  can 
never  cease  to  regret.  But  we  are  bound  to  c(msider  the 
motive  and  the  feeling  which  prompted  the  act,  and  the 
conduct  of  the  lady  on  the  occasion.  It  is  impossible  to 
believe  that  it  was  a  premeditated  act  on  the  part  of  Mr. 
Hunter,  No  one  can  believe,  that  when  Mrs.  Hunter 
entered  the  room  where  he  was  sitting  reading  a  news- 
paper, a  few  minutes  Ix'fore  the  blow  wms  given,  that  he 
contemplated  such  an  act.  There  is  some  inconsistency 
in  the  two  statements,  as  to  the  exact  ol  der  (»f  events  and 
dialogue  in  this  brief  scene.  Mr.  Hnifer.s  statement 
seems  to  us  the  most  probable.  Previous  to  her  aspersion, 
as  ti>  where  he  had  passed  the  night  (wilfully  unfounded, 
as  she  must  have  known  it  to  be,  and  peeuliai  ly  oifensive 
to  a  man  of  such  a  disposition  and  character  as  he  is 
admitted  on  all  hands  to  be),  and  her  contemptuousallusions 
to  his  avocation  in  business,  nothing  had  occured  to  intiuce 
Mr.  Hunter  to  use  such  violence — a  course  which  he  had  never 
adopted  on  previous  occasions  of  much  greater  amioyance 
and  irritation.  Admittiiig  the  offensive  remarks,  one 
or  both  of  them,  to  have  preceded  the  blow,  one  can 
imagine  a  man  of  hasty  temper,  so  stung  and  thrown  off 
his  guard  by  such  remarks,  as  to  lose  all  [)roper  restraint 

over 
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against 
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over  himself,  and,  for  the  moment,  entirely  forget  his  char- 
acter of  man  and  husband.    As  we  have  said  before,  no  one 
will  pretend  to  justify  or  defend  this  act.  But  we  must  think 
"Mrs, Iliaiter  and  her  friends  have  endeavoured  to  exaggerate 
the  force  and  effect  of  this  blow,  and,  with  some  degree 
of  acrimony,  to  prolong  its  eflect  in  the  child  which 
was  born  some  little  time  afterwards:  —  an  idea  which 
has  been  pretty  well  abandoned    by  modern  medical 
science,  and  which  was  set  at  rest  in  this  case  by  Dr, 
Livingsloney  as  regards  the  fact,  as  well  as  the  probability 
of  such  an  effect  being  produced.    The  evidence  on  this 
point,  taken  altogether  would  not  lead  us  to  conclude 
it  was  a  blow  given  with  much  actual  force  or  violence.  A 
slight  blow  on  the  delicate  skin  of  a  woman  will,  for  a  short 
time,  make  a  perceptible  mark ;  and  such  mark  is  spoken 
of  as  having  been  perceptible  in  this  case,  on  the  morning 
on  which  the  blow  was  given.    A  violent  blow  would 
have  been  perceptible  for  many  days,  but  of  such  effects  vre 
do  not  hear  in  this  case.    VV'e  cannot,  therefore,  consider 
this  blow,  given  under  such  circumstances,  as  proving 
what  the  law  requires  to  establish  the  allegation  of  cruelty. 
It  was  an  unwarrantable  act  on  the  part  of  the  husband^ 
caused,  not  by  a  general  feeling  of  cruelty  and  violence 
towards  the  wife,  but  caused  by  unwarrantable  aspersions 
and  intentional  disrespect  used  by  her  towards  her  husband. 
Had  she  restrained  her  own  temper^  and  abstained  fn^m 
iiTitating  and  offensive  language ;  had  she  adopted  a  line 
of  conduct  more  consistent  with  the  dependent  character  of 
wife,  than  the  stubborn  independence  of  her  own  will ;  we 
believe  she  might  have  continued  to  live  with  her  husband 
(if  not  with  all  the  happiness  of  which  married  life  is  sus- 
ceptible), still,  without  the  least  apprehension  of  any 
violence  on  his  part,  by  which  her  health  or  life  would  be 
in  the  slightest  degree  endangered. 

The  case  of  Thwaites  v.  lliwailesy  cited  in  the  judgment 
of  the  Court  below,  certainly  supports  the  view  which  we 
have  tiiken  of  this  case. 

We  are  of  opinion  that  the  appeal  should  be  dismissed. 

Appeal  dismissed. 


In  the  Twenty-Sixth  Year  of  VICTORIA. 


627 


1863. 

PRESIDENT,  &c.,  of  THE  CHARLOTTE 
COUNTY  BANK  against  ROSS. 

UIIS  was  nil  action  on  a  promissory  note  for  £37  IO5.  A  letter 

'  *^  written  by  the 

dated  the  18tli  November^  1852,  made  by  the  defend- maker  of  a 

in  favor  of  the  phiintiffs,  payable  six  months  after Sriifchufe'^^' 

3.    Plea,  —  the  statnte  of  limitations.  runjitothe 

it  the  trial  before  Ritchie,  J.,  at  the  last  Charlotte 

the  plaintiffs,  in  order  to  take  the  ca«e  ont  of  the  J»'P"<^»"on, 
'  i  '  lor  payment, 

ration  of  the  statute,  ffavo  in  evidence  a  letter  written  ^taung  that  it 

.  was  not  in 

hem  by  the  defendant,  on  the  22d  November,  18G0,  in  his  power 
I .    then  to  do 
wer  to  an  application  by  their  solicitor  tor  payment;  m  anything  in 

the  way  of 

ch,  after  stating  the  amount  of  his  indebtedness  to  payment,  is 

er  people,  and  his  impoverished  circumstances,  he[J)^[a*tg®j5j|'*^ 

ed  —  **I  hope  I  may  be  more  favored  in  money  ^^^-^^l^g^^^Jj^fof 

jrs  during  the  ensuing  year,  than  I  have  been  for  the 

ist  two ;  but  it  is  not  in  my  power  now  to  do  anything 

1  the  way  of  payment  with  the  note  to  which  you  refer. 

never  was  so  much  at  a  loss  to  provide  for  the  wants 

f  the  coming  winter  as  I  am  now." 

L  verdict  was  taken  for  plaintiffs,  with  leave  to  the 

3ndant  to  move  to  enter  a  nousuit,  if  the  Court  should 

3f  opinion  that  the  letter  was  not  sufficient  to  take  the 

3  out  of  the  statute. 

iiccordiugly,  in  Michaelmas  ievm  last,  A.  It.  Wetmore 
ained  a  rule  nvn  tor  that  purpose. 
T.  4.  Street,  Q.  C,  now  shewed  cause.  The  defend- 
's  statement  th\t  it  is  not  in  his  power  notv  to  pay  the 
)unt  of  the  note,  amounts  to  a  promise  that  he  will  pay 
i  future  day.  At  all  events,  it  is  an  acknowledo;ment 
the  defendant,  from  which  a  promise  to  pay  may  be 
jrred.  Cripps  v.  Davis  (a).  In  Gardner  v.  McMahon 
the  defendant's  letter  contained  a  statement  very  sim- 
to  the  defendant's  letter  in  the  present  case,  and  it  was 
i  to  amount  to  a  promise  to  pay.  [Carter,  C.  J. 
e  defendant  in  this  case  does  not  hold  out  any  prospect 

(a)  12  M.  ^  W.  159.  (6)  3  Q.  B,  661. 

that 
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that  he  ever  will  be  able  to  pay  the  debt.  It  was 
only  a  conditional  promise  at  most.  It  was  not  so  in  the  case 
you  refer  to.  If  the  question  depends  on  the  construction  of 
the  defendant's  letter,  it  is  clearly  a  question  for  the  Judge 
whether  it  amounts  to  a  promise  to  pay,  or  not.  I  have  no 
doubt  about  it.  Ritchie,  J.  The  construction  ot  all  writ- 
ings is  for  the  Judge.  It^pJet/  V.  Lordan  (a)  The  case  of 
Sldwell  V.  Mason  (6),  expressly  decides  that  it  is  for  the 
Judge  to  determine  whether  a  particular  document  takes  a 
case  out  of  the  statute  of  limitations.] 

A.  R,  Wetmore^  contra^  was  not  heard. 

Carter,  C.  J.  I  think  there  is  not  enough  in  the 
defendant's  letter  to  take  the  case  out  of  the  statute.  There 
must  be  a  writing  containing  an  acknowledgment  of  the 
debt  from  which  a  promise  to  pay  may  be  implied  ;  or, 
an  unconditional  promise  to  pay  the  debt.  It  is  not  clear 
to  me  that  there  is  an  acknowledgment  of  the  debt  in  this 
letter;  but  if  there  is,  so  far  from  there  being  any  promise 
to  pay,  the  defendant  expressly  states  his  inability  to  pay. 

Parker,  J.  There  must  bo  an  explicit  and  unambigu- 
ous promise,  to  take  a  case  out  of  the  statute.  There  cer- 
tainly is  none  here. 

WiLMOT,  J.  I  am  of  the  same  opinion.  I  do  not  think 
a  writing  could  be  more  skilfully  drawn,  to  avoid  liability.^ 

KiTCiiiE,  J.  I  thouirht  at  the  trial  that  the  letter  wa^^ 
insuflicient  to  make  the  defendant  liable;  but  considercL^n 
it  ])etter  to  take  the  opinion  of  the  Court  upon  it. 

Rule  absolute  for  a  nonsuit  (c). 

f(7)  8  C.  n.  X.  S.  is-^J,         {b)2  IT.    X.  30G;  3  Jnr.  X.  S.  C19. 


(r)  Soo,  Smith  v.  'Ihornc,  Q.  134;  Lee  v.  miraot,  L.  R.,  1  Erch.  : 
Chftsffiu'trr  v.  Tnmcr,  L.  10  (I  B.  .><H);  (^uincv  v.  Shnrpf*^  L.  R.,  1  f-Jr. 
JJir.  11;  In  re.  Hirer  Steamer  C<i.  L.  It.,  G  Oh.       on  \\\U  subject.  In  Xhe 


*'diiion  has  bueu  performed."  —  Ukpoktki: 
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CASES  1863. 
ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OE  NEW  BRUNSWICK 

IN 

MICHAEL3IAS  TEllM, 

IN  Tin-:  TWENTY-SEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


THE    ST.  STEPHEN    BANK  crm^st    THE    ^'E.W  mh  October. 
BRUNSWICK  AND  CANADA  RAILWAY  AND 
LAND  COMPANY. 

RAINSFORD  moved,  on  hehtdf  of  John  IL  Belcher,  A  {ruction  of 
,    T  ^    ^      ^  n     ^  a  day  will  not 

ji  judgment  creditor  of  the  defendants,  to  set  aside  be  considered 

the  fieri  facia }^  execution  in  this  case,  tor  irres^ularity — it  ren.je  to  ^the 

having  been  phiced  in  the  SlierifPs  hands  a))out  a  quarter  J^i'^^j^in^^lJjj^^ 

of  an  hour  before  the  judirnKMit  was  actually  ^^i?"6<JM^sulu''e\^^ 

thou^rh  on  the  same  dav  that  it  was  si^^ned.    He  referred!.''^"'  there- 
'  "  fore,  where  an 

to  Chick  V.  SiiiUh  (a).  execution  was 

\  ^         ,  delivered  to 

I\^r  Curiam: — This  point  has  been  settled  by  a  late  the  sheriff 
riM     I  1  i«    1      A'       •  /.      1       before  the 

case,     llie  law  takes  no  notice  oi  the  tractions  ot  a  day. jud^;ment was 

Motion  refused  (i).  ^ifjned'.^butoii 

(a)  S  that  it  was 

sip^ned,  it  wa« 

[b^  The  ease  referred  to  by  the  Court  was  probably  Writjht  v.  MUeR,  28  Z.  "^^1^ r^^Ki*!^- 
,/.,  Exch.  223;  5  Jur.  X.  S.,  771  ,*  wliere  it  wa'^ decid«  d  lhat  judicial  proec*edin?j.s 
are  to  oe  considered  as  takin;<  place  at  the  earhe>t  period  ot  the  day  on  which 
they  are  done;  and  thereloie,  where  jnd;^ment  was  hi^ued  at  the  opening  of 
the'offiwi  at  iis  usual  hour  — 11  o'clo<*k,  a.  m., —  the  defendant  having  died 
at  half  pjif<l  9  on  the  sjune  morning,  it  was  held  to  be  regular. 

In  De  Veher  v.  Colling^  JUL  T,  1S34,  the  Supreme  Court  held,  that  where 
for  the  purpose  of  justice,  it  was  necessary  to  ascertain  at  wh;ii  particular 
time  of  the  day  an  act  was  performed,  the  Court  would  take  notice  of  the 
fractions  of  a  day ;  therefore,  where  an  execution  iigainst  the  defendant  had 
been  placed  in  the  Sheriff's  hands  about  i)  o'clock  in  the  morning,  but  the 
judgment  was  not  signed  till  the  allernoon  ot  the  same  day,  the  cxeca:ioti 
wsM  set  a8ide  on  the  application  of  a  judgment  creditor  ot  the  defendant, 
whose  execution  had  been  delivered  to  the  Sheriff  later  in  the  day  than  the 
plaintiff's  execution.— Reporter. 
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j^dj^imif""^  T)  AINSFORD,  on  behalf  of  John  U.  Belcher,  a  judg- 

creditorofthe  \  \,  meut  creditor  of  the  defendants,  moved  to  set  aside 

^^o^^aj)ply  the  judgment  in  this  case,  for  irrei!uhirit3%  it  having  been 

apriorjudg-  signed  too  soon.    The  judgment  was  upon  a  bond  and 

Wmjof*^^"**'  warrant  of  attorney,  by  the  terms  of  which,  the  phiiutiff 

oniy^^the^^^ '  was  authorised  to  sign  judgment  if  the  debt  was  not  paid 

h^selr'can        ^  certain  day.    The  judgment  was  signed  upon  that 

apply  on  that  jgy^  jt  ^yas  contended  that  the  defendants  had  the  whole 
ground. 

of  that  day  to  pay  the  debt,  and  judgment  could  not  be 
signed  till  the  next  day.  [Ritchie  .1 .  You  cannot  take  ad- 
vantage of  the  irregularity  ;  the  defendant  only  can  move 
to  set  aside  a  judgment  for  irregularity  :  it  is  the  old 
question  of  the  penny  a  day.  You  get  your  judgment  as 
soon  as  you  arc  entitled  to  it ;  and  what  right  have  you  to 
complain  if  another  person  has  got  his  judgment  too  soon, 
unless  the  defendant  himself  complains  of  it?]  It  inter- 
feres with  Belcher's  judgment,  and  therefore  ho  has  a  right 
to  complain.  [Ritchie,  J.  That  is  nothing.  It  is  only 
in  cases  of  fraud  in  a  judgment,  that  a  subsequent  judg- 
ment creditor  can  apply  to  set  it  aside.] 

Per  Curiam^  Motion  refused  (a). 

(a)  See,  Chit.  Arch.  VUh  Ed.  1472. 


THE  QUEEN  against  HILL. 


On  an  indict-  FTlHE  prisoner  was  convicted  before  Parker,  J.,  at  the 
mentfor        '  ■  ^        f  ^  , 

8teaHng,it  last  Charlotte  circuit,  on  an  indictment  for  larceny. 

Sat^toe  goods  Ho  took  the  goods  from   a  store   in  Calau^y  in  the 
were  taken  in 
the  State  of 

Maine,  and  brought  into  this  Province.  Held,— that  in  the  absence  of  proof  that  the  tabng 
was  larceny  according  to  the  laws  of  Maine,  the  prisoner  could  not  be  convicted. 

State 


In  the  Twenty-Seventh  Year  of  VICTORIA. 
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State    of   Maine,    under   circumstances   which   would  1863. 
have   amounted   to   larceny  accordin":  to   the   hiw  of 

•     TirK  OUEEIC 

this  Province,  and  broufi:ht  them  to  JSt,  iSt-j^heiiy  in  this  aqainst 
Province.  There  was  no  evidence  as  to  what  the  hiw  of  Hill. 
larceny  was  in  the  State  Maine;  but  the  learned  Judge 
was  of  opinion,  and  so  directed  the  jury,  that  the  prisoner 
having  had  the  goods  in  St,  Steplien^  it  must  be  consi- 
dered stealing  in  this  Province.  A  case  having  been  stated 
for  the  opinion  of  the  Court,  under  the  1  lieviml  Statutes 
c.  159,  §  22  ; 

Steadman  now  moved  to  quash  the  conviction.    The  1 
lievified  jStatutes,  c.  158,  §  8,  under  which  the  prisoner 
was  convicted,  enacts  that  "  When  any  person  shall  steal 
•*any  property  out  of  this  Province,  and  shall  bring 
**  the  same  within  the  Province,  any  such  offence  may 
be  dealt  with  in  the  county  in  which  such  property  shall  be 
brought ; "  but  it  must  be  proved  that  the  olfcnce  was 
stealing  in  the  country  where  it  was  committed,  before  a 
party  can  be  convicted  of  larceny  under  this  section. 
There  was  no  evidence  that  the  taking  in  this  case, 
amounted  to  felony  by  the  law  of  Maine.    In  The  Com- 
monwealth  v.  Uprichard  (a)  it  was  held  that  the  bringing 
into  the  United  States^  by  the  thief,  of  goods  stolen  in 
J^ova  Scotia,  did  not  make  the  party  liable  to  be  convicted 
of  larceny,  because  he  had  not  violated  the  law  of  the  United 
States,  and  at  all  events,  it  should  have  been  proved  what 
was  larceny  in  ^ova  Scotia,    Rex  v.  Prowse  (6)  was 
decided  on  the  same  principle.    A  man  might  commit  a 
crime  in  the  State  of  Maine  which  would  amount  to  man- 
slaughter only,  according  to  the  law  of  that  State,  but 
which  if  committed  in  this  Province,  might  amount  to 
murder :  if  the  party  injured  should  die  in  this  Province, 
could  the  prisoner  be  convicted  of  murder  under  the  Act? 
Clearly  not. 

Watters,  Solicitor-General,  contra.  The  intention  of 
the  Legislature  is  very  apparent.  If  a  party  takes  goods, 
under  circumstances  which  would  amount  to  larceny 


(a)  3  Gray,  434. 


C6)  Mood,  C,  C,  349. 

according 
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  here,  it  is  larceny  wherever  he  has  them.  That  is  the  true 

^^ag^irui^  construction  of  the  eighth  section  of  the  statute,  and  the 
Hill.     question  depends  altogether  upon  that.    Whether  the  act 
of  the  prisoner  was  stealing,  must  be  determined  by  the 
law  of  this  country. 

Cauter,  C.  J.  My  view  of  the  matter  is,  that  it  should 
have  been  proved  that  the  oflenc;3  with  which  the  prisoner 
was  charged,  was  larceny  according  to  the  law  of  (he 
State  of  Mainey  There  is  no  evidence  that  the  prisoner 
*'  stole  "  the  goods  there. 

N.  Pahkeu,  M.  R.  There  is  no  proof  that  it  was  steal- 
ing, according  to  the  law  of  Maine. 

Pakker,  J.  and  Wilmot,  J.  conrurred. 
RiicuiE,  J.    Without  express  words  in  the  Act,  giving 
the  Courts  of  tliis  country  jurisdiction  over  offfnces  com- 
mitted out  of  the  country,  can  we  strain  the  law  so  as  to 
make  that  a  crime  which  is  not  so  by  the  common  law? 

Conviction  quashed  (a],. 


(cr)  If  lh(!  orijririiil  takin<^  bf*  such  ;m  the  foiiiiiion  law  cannot  take  coirnizance 
of,  a«  ii'thejL^oods  be  stolen  ina  lorei;;!!  couniry,  il>e  brinjfinjr  i>f  them  inio  this 
countrv  will  not  make  il  lan;f'nv  here.  I  Unwk.'P.  C,  ch.  33.  5.' ;  Jlt^fj.x .  Motlpe, 
y  C.  iS'  P.  20;  //w/.  V.  Ih-bniM,  11  Cox,  207.  This  is  remedied  by  the 
Dominion  .Stat.  32     33  I7cr.  c.  21,    112,  which  enacts  that  **  if  any  person 

brin«r«*  into  Co nadfu  or  has  in  his  po>scssitm  therein,  any  property  stolen, 
**  emht  zzlcil, converted  or  (»htained  by  Iraud  or  laNc  pretences  in  any  other 
"j'ountry,  in  >iich  manner,  that  the  stealinjc,  ttc.  in  lik«i  manner  in  CtiumM^ 

would  by  tlie  laws  of  (Jainida.  be  a  lel'»ny  or  misdemeanoi  ;  then  the  brinjj- 
**  inu'Mich  property  into  (Ja)i(ul<i,  or  havinj;  il  in  pos^es-iion  llierein,  knowm^ 

it  lo  h  ive  been  so  stolen.  Art'.,  shal:  be  an  ortence  of  the  >Hme  natur/*.  and 
**  puni>li:jbh!  in  like  manner  as  if  the  st- alinjr,  &c.,  had  taken  })laec  iu 
*'  Oinadd:  and  such  person  may  be  tried  and  convicted  in  any  district, 
**  eoutity,  or  plaet^  in  *  'rnada,  hno  or  in  which  he  brings  such  property,  or 
*'  has  it  in  po>st?sr*ion.'' 

I'nder  tilts  section,  a  ])erson,  who  as  a;rent  for  an  Express  Co.,  in  the  State  of 
lUiiinia,  had  received  i  sum  of  money  which  the  company  had  eollected  lor  a 
*  custonuT,  an.l  abs<*on(h«d  with  it  into  C'ap'ida.  was  held  to  be  properly  convicted 

of  larceny,    iie//.  v.  Unnnesny,  35  U.  Can.  y.  B.  G03.— llKruKTKK. 


In  the  Twentt-Seventh  Year  of  VICTORIA. 
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THE  QUEEN  affainsi  GEROW. 

JACK  moved  to  relieve  the  defencLint  from  a  reco«r- AppHcution 
to  1)6  r6li6V6d 
nizance  entered  into  for  the  appearance  of  his  wife  from  a  lecog- 

as  a  witness,  on   an  Indictment   for   infanticide.    The  appear  and 

recognizance  had   been  estreated.     Ho  read  affidavits,  51,^1  prJ^cu^ 

stating  that  the  reason  Mrs.  Geroiv  did  not  attend,  was |4*fSMed-th7 

that  she  was  in  ill-health,  and  expected  that  a  coach  9"^^ 

'  *  for  non-atteii" 

would  be  sent  for  her  by  the  Crown  officer.    [Parker,  J.  ^^''^^f,^*"^ 

She  was  a  very  material  witness.    She  was  the  only  per- was  in  ill 

1  1  1  .  1  1      1  M  1  1      ^1         •  health,  and 

son  who  could  identity  the  child,  or  prove  th;it  the  prisoner  expf'cied  to 

had  been  delivered  of  a  child.  Cartkr,  C.  J.  If  she  i^h/ciown 
could  have  gone  in  a  coach  provided  for  her  by  the  Crown 
officer,  she  could  have  gone  in  one  providtMl  by  her  hus- 
band :  she  had  no  right  to  wait  till  s-he  w  s  sent  for].  I 
admit  that;  but  the  affidavit  shc^ws  that  she  expected  to 
be  sent  for,  therefore  her  default  was  not  wnlful.  Her/  v. 
Appleby  (a). 

Per  Curiam.  Motion  refused. 

(a)  Bert.  It,  m. 


R 


ABRAHAM  WILRUR  a.jaiml  TRITES. 

EPLEVIX  for  cuttle,  ti  ied  before  C(frfer,  C.  J.,  at  jn  replevin, 
the  last  WtstmorUnifl  circuit.  Plea,  non  cepit,  with  [iJ^Jed  "oi**' 
a  notice  of  defence  under  the  Act  13  Vict.  c.  32,  that  the 

gHVP  H  notice 

cattle  were  the  property  of  one  Moiton  Wilbur.     Xo  ^^'^^'"ce, 

,  .      .  11.11         1      *  that  ihe  jfoods 

objection  was  made  at  the  trial,  that  the  Act  13  Vict.  c.  were  the 

32,  did  net  apply  to  actions  of  rei)lcvin  ;  and  evidence  on  l4!?^oTwWch 

the  question  of  property  was  gone  into  on  both  sides,  on^wen°by^th 

which  the  jury  found  in  favor  of  the  defendant.    The  tak-  ^ffiv^Snd* 

ant.  Held,—  that  it  was  too  late  after  verdict,  to  object  that  the  Act  13  Kic^  cf^**  d?d 
not  authoriae  a  notice  in  actional  ot  replevin  —  no  such  objection  having  been  taken  at  the 
trial. 
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ing  of  the  property  was  prr)ve(l,  and  the  plaintiff's  counsel 
applied  to  have  the  verdict  entered  in  the  plaintiff's  favor 
on  the  plea  of  non  cepil;  but  that  was  not  done,  and  the 
verdict  was  entered  for  the  defendant  generally. 

A.  li.  Wetmore  now  moved  for  a  new  trial ;  contending 
that  the  defence  that  the  property  in  the  cattle  was  in 
Morion  Wilbur  should  have  been  pleaded,  by  the  express 
terms  of  the  Act  13  Vict,  c,  32,  §  2.  [Ritchie,  J.  No 
such  objection  was  made  at  the  trial :  it  would  be  injustice 
to  disturb  the  verdict  now.  Parker,  J.  The  maxim 
Consensus  ioUit  errorem  will  apply.  Ritchie,  J.  I  do 
not  see  how  the  defendant  is  to  get  a  return  of  the  goods 
on  these  pleadings?  I  think  your  best  course  is  quies- 
cence.] The  only  issue  was  on  the  plea  of  non  cepit^  and 
on  that  issue  the  plaintiff  was  entitled  to  the  verdict. 
Refusing  to  direct  this  to  be  done,  was  a  clear  misdirec- 
tion. [Parker,  J.  The  plaintiff  had  a  right  to  waive  a 
plea  of  property.  The  evidence  ought  not  to  have  been 
given  without  a  plea,  but  the  rule  is  quod  fieri  non  debet^ 
factum  valet,'*'  It  would  be  great  injustice  to  interfere 
now.  Ritchie,  J.  If  the  finding  had  been  for  the  plain- 
tiff, I  do  not  think  you  would  have  taken  this  objection.] 

Per  Curiam^  Rule  refused  (a). 

(a)  See,  Campbell  y.  Wheeler,  I  Eon.  268. 


ABRAHAM  ELSTON  against  VANCE. 

In  replevin,  T\  EPLE  VIN  for  a  pair  of  oxen.  Pleas  :  —  1st.  Property 
pfeaded"pro-  jLV'  in  the  defendant.  2d.  Property  in  Thomxis  EUton, 
S«p^<»tiMi,  Replication,  taking  issue  on  the  pleas,  and  alleging 
perty  wi'""  property  in  the  plaintiff. 

pWntiff  and  ^^^^^  before  Parke}^  J.,  at  the  last  King^s  County 

Hew"— that  ^^^^^i^'      appeared  that  the  plaintiff  had  purchased  the 

special  pro-    oxcu  from  one  Walton  for  £IG,  and  had  i^iven  his  note 

perty  in  the  ^  i  i     .      .  t»  ^  t 

piaintiffwas  therefor  payable  m  six  months,     iietore  the  note  came 

maintain  the  due,  Walton  went  to  the  plaintiff's  field  in  the  night,  and 
the^nwai*^  took  away  the  oxen ;  and  on  the  following  morning  sent 
Dfoperty  WM  jj,^ 
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the  note  to  the  plaintiff's  house  by  his  (  Wahoji's)  wife,  1863. 

who  left  it  there,  the  phiintiff  not  being  at  home.  ]VaUon   

afterwards  sold  the  oxen  to  the  defendant.  against 

The  plaintiff  had  given  a  bill  of  sale  of  the  oxen,  by  way  Vance. 
of  mortgage,  to  Tliomas  JEhton,  who  had  left  them  in  the 
plaintiff's  possession  during  the  term  of  redemption  men- 
tioned in  the  mortgage,  and  before  the  expiration  of  the 
time,  the  defendant  took  them.  The  plaintiff  did  not 
replevy  them  till  several  months  after  this. 

The  learned  Judge  left  it  to  the  jury,  1st.  Whether 
from  the  lapse  of  time  between  the  taking  of  the  oxen  by 
WaUoTij  and  the  replevying,  the  plaintiff  had  acquiesced  in 
the  taking  of  them,  and  the  return  of  the  note ;  and  2d. 
If  he  had  not  so  acquiesced,  whether  there  was  an  arrange- 
ment between  the  plaintiff  and  Thomm  JElston,  whereby 
the  plaintiff  acquired  a  special  property  in  the  oxen  for  a 
certain  time :  telling  them  if  there  was  such  an  arrange- 
ment, the  plaintiff  had  a  special  property  in  the  ©xen,  and 
could  maintain  the  action. 

Verdict  for  the  plaintiff,  the  jury  finding  that  there  was 
no  acquiesence. 

A.  li.  Wetmore  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection  as  to  plaintiff's  right  to  recover. 
The  general  property  was  in  Thoinas  Ehion.  [Parker, 
J.  Do  you  contend  that  a  bailee  without  consideration, 
cannot  maintain  replevin  ?]  Having  made  the  issue  that 
the  property  was  Thomas  I!l8lon\  the  plaintiff  cannot 
prove  that  he  had  a  special  property  in  the  oxen ;  he 
should  have  replied  that  he  had  a  special  property.  [Car- 
ter, C.  J.  The  replication  is  that  the  oxen  were  not  the 
property  of  Thomas  Elsion^  but  of  the  plaintiff.  That  does 
not  necessarily  mean  a  general  property.  Gibson  v.  Boyd 
(a)  is  decisive  on  this  point.  Ritchie,  J.,  cited  Nicolls 
T.  Bastard  (6).] 

Carter,  C.  J.  There  is  no  ground  for  a  rule.  The 
agreement  between  l^homas  JElston  and  the  plaintiff,  that 
the  latter  should  keep  the  oxen  for  a  certain  time,  clearly 
gave  him  a  property  in  them,  sufficient  to  maintain  the  action. 

(a)  1  Kerr,  150.  (6)  2  C.  Jf.  *  R. 
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Parker,  J.  I  think,  that  in  leaving  the  question  of 
acquiesence  to  the  jury,  I  went  as  far  as  I  could  in  favor 
of  the  defendant,  and  I  even  doubted  whether  I  had  not 
gone  too  far.  In  Gibson  v.  Boyd,  the  question  was 
between  the  pawnor  and  pawnee  —  the  special  owner 
ag;iinst  thegeneral  owner  ;    which  is  stronger  than  this  case. 


Per  Curiam: 


Rule  refused. 


Doe  on  the  Demise  of  ROOP  agaimt  TRENTOWSKY. 
Since  the 7?.r.  T]^  JECTMENT,  tried  before  Wilmot,  J.,  at  the  /S^  Jo/m 


K.}i:;:^'-T7JI^CT\IENT,trieclbofi^ 
iia.avoiijii-   Jjj  circuit,  in  Mau  last. 


 ,   ,    The  property  had  formerly 

tary  con-  ^ 

vcj-anrc^of  ^  belonged  to  one  Craig,  who,  on  the  12th  December^  1852, 

fraud) is  Koodtion veyed  it  by  a  voluntary  deed  to  trustees,  to  hold  it  iu 

scque'nt*'       trust  for  his  wifot  during  her  life,  and  after  her  death  to  be  » 

ci'im\nic  un-  divided  among  his  children.    There  was  no  evidence  Uiat^ 

del-d"  Craifj  was  indebted  at  the  time  he  gave  the  deed.  Thee 

In  1^52,^.,  defendant  held  under  a  lease  from  the  trustees.  The  les — 
by  a  volun-  _^  ^ 

tary  deed,con- sor  of  the  plaiutilT  claimed  under  a  Sheritf's  deed,  datedE 

veyed  land     .     ,r         t  .it  •    i  i  • 

to  B.  in  tru-'tm  November^  1859,  lounded  on  a  judgment  and  executio^M 

of^VwiVe    against  Craig.  \\i  the  suit  of  Rdop.    The  judgment  wa  j 

111  is66\'u*ie°'  signed  on  the  11th  Auyiisl  1855,  on  a  bond  and  w^air—- 

tilmedfud!*'-  of  attorney,  dated  the  9th  ^l?/^i^s/,  and  the  execution 

Thunder'"'  ii^sued  in  Marc/t,  185?.    A  verdict  was  found  for  tl^# 

wiiicii  the     defendant  mider  the  Jndtje's  direction,  who  was  of  opinion, 

l:ind  conveyed  * 

to  B.  wtsHoid  that  the  case  of  Doe  v.  McCulhy  (a)  was  not  applicable  to 
bv  the  Slioritt,         ^  ,  .        .  ,       r/    .     7    o  , 

and  purchas-a  sale  Under  execution  snice  the  lievised  otalutes;  and, 

plaintiff.       that  ill  the  absence  of  any  evidence  of  the  grantor  s  indel)t- 

the  convey-   edness  at  the  time,  a  voluntary  conveyance  was  good  against 

wulfgood^^^^^  subsequent  credita's. 

pasM  d  ^y"the  Thouison,  in  Trinity  term  last  obtained  a  rule  nisi 

ttherifl's       for  a  ucw  trial,  ou  the  ijrround  of  misdirection.    He  con- 
deed.  ^ 

tended  that  the  1  Revised  SialaieH  c.  113,  did  not  alter  the 

construction  given  to  the  Act  29  Geo.     c.  12.   The  case 

(a)  3  Allen,  104.  . 
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of  Doe  V.  McCuIley  had  decided  that  a  voluntary  convey-  1863. 
ance  was  not  good  against  a  subsequent  purchaser  for 

valuable  consideration,  and  that  a  deed  from  the  Sherifi*  had  roop 

the  same  effect  as  a  deed  from  the  party  himself.    By  the  ^fi'**"*^ 

I  7  TRKNTOWSKY 

tenth  section  of  the  statute,  all  the  interest  which  a  judg- 
ment debtor  had  in  land,  could  be  seized  under  execution 
and  sold  and  conveyed  by  the  Sheriff.  A  person  who  had 
made  a  voluntary  conveyance  of  his  land,  still  had  an  in- 
terest in  it,  which,  consequently,  would  pass  by  the  She- 
riff's deed.  In  McCulley's  case,  the  grantor  was  not  in- 
debted at  the  time  he  conveyed  :  here,  Cmi'j  was  indebted. 
[Ritchie,  J.  There  was  no  evidence  of  it  on  the  trial.] 
Doe  V.  Ilafjield  (h)  shewed  that  such  a  deed  was  fraiulii- 
lent  and  void. 

Gray  Q,  C.-,  and  Wedderhuni  now  shewe<l  c  iiso,  niul 
contended  that  under  the  Jteci^el  >y,V^//;^eN  c.  ll:»,  §  10, 
only  the  interest  of  the  person  against  whf)m  the  exenitiim 
issued,  passed  by  a  Sheriff's  deed  ;  and  tlnr  as  Cnd;/  h  id 
Conveyed  his  interest  to  the  trustees  befuie  tlu*  cxccntioii 
issued  against  him,  there  was  nothing  to  Ik»  scIzimI  and 
sold^  by  the  Sheriff    The  case  of  Doe  v.  McC'dhi/  was 
decided  under  the  Act  2G  Geo,  3,  c.  12,  which  |)r()vi{lcd 
that  the  Sheriff's  deed  should  convey  as  good  and  perfect 
au  estate  as  if  the  execution  debtor  had  himself  sold  the 
laud  to  the  purchaser  for  a  good  consideration.  These 
words  were  omitted  from  the.  Revised  Statutes,  [Ritchie. 
J.    K  there  has  been  a  bona  fide  conveyance,  I  do  not  see 
how  the  purchaser  can  be  turned  out.  Carter,  C.  J.  None 
of  the  Judges  who  took  part  in  the  case  of  Doe  r.  McCul- 
ley,  had  any  doubt  about  the  law  under  the  Revised 
8latutes.'\ 

No  counsel  appeared  to  support  the  rule. 

Carter,  C.  J.    We  have  no  doubt  about  this  case. 

Rule  discharged  (a).  ^ 

ih)  2  Kerr,  122, 

(a)  It  may  be  stated  as  a  i^eneral  rule,  that  aU  voluntary  transfers  of  property 
by  a  person  indebted "  are  void  against  creditors ;  and,  on  the  other  hand, 
that  a  Toluntary  conTeyanee  by  a  person  not  indebted,  is  good  against  future 
creditors.  The  question,  what  indebtedness  will  vitiate  a  transaction  of  this 
mUott,  has  reoeiVed  very  different  interpretations  in  the  various  decisions. 
It  hM  been  held  that  the  debtor  must  be  in  insolvent  circumstances.  Luth 
14  V. 
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  oilier  <-jjs< it  li»s  been  tlioii^ilit  that  tbe  existeiiw  of  almost  amy  debt  at  ilio 

  lime  of  tbe  tratl.sOT,  'jtkI  romniniiijr  un^Milsiied,  U  enough  to  jivofd  the  <Ioed. 

Doe  dem     May  Frand.  CV>/*l\  .'m.    In  Sjnrdt  v  H'lV/o/r.v,  o />.  J.     A'.  302;  11  Jur.  X 
IlOOP       N.  TO;  I^ord  Ch.  Wfsfhtmj  s.nil,  ** There  is  some  incon>i-tencv  in  the 
aoainst      *'  decided  eases  on  ibo  >ubipet  (  f  coL'veyaneeHinft-aiid  of  ereditors:  but  I  think 
*  '*  th<»  following'  (MMH-lu^ions  are  well  founded.     If  the  <lfbt  of  the  cri.ditor  b7 

TKF.NTOW.SK^  *' Whom  the  voluntary  .selli»'inent  is  iniiwiehed,  existetl  at  the  dale  ol  the 
"  s(  tllrnu  iit,  and  it  i-  slx  wn  1'  :.t  the  reiij(Mly  of  the  en-ilitor  i-*  <left»ated  or 
delayed  by  the  exi-Jtenee  of  the  feiili^nient.  it  in  imnrntorial  whether  the 
**  debtor  \\a-  or  was  not  suivei;t  nfii  r  makini;  the  MMticmenl.''  Tin*  deci>ion 
wav  rohn-tantly  foHowedin  Freeman  v.  J*>»)w..  L.  /?.*>  1^7. 20f>,  by  V.  C.J'UTi^if. 
wh.)  s:(  il.  that  ihoiiir'.i  iw  eoii^idi  rcd  hinjsi^lf  bound  by  the  d'-eision,  be  could 
not  fobow  llii'  reasoning.'  ot  T^ord  \yH-<fhvrij.  Frprman  v.  Fo/jf  was  nfEmiHl 
ou  iipiii  al,  (  /v.  //.  ^  V'.  .**oS wIm  h'  s.iiii.?  (.loiibi  wa<  stated  a^  to  the  ojtiuion 
exi  roscl  hv  Lord  irrsffturi/  in  Spfrr-.'f  v.  lJ'i7htr.^\  and  it  was  laid  down 
that  a  Viilm.lary  <:c»uvi  vane  nii.^dil  b*  set  ar*i<le  without  p-oof  of  an  actual 
Inti  ntion  lo  d<  l>  aT  <»r  d:  lay  (•r«Miiror>,  if  the  (•irrum>fan<  (  s  w<'n'  sut  b  that  the 
eonveyanei'  would  nt « es-ardy  have  tliat  eflfct.  Thi'*  rule  w«s  ai  t^^l  on  in 
('rn>s't  >j  V.  Ki>'-orfhi!.  I..  11.  12  /•>/.  j:>^;  nnd  in  Mirk  nj  v.  ihtunlaa^  L.  R.  14 
Ay.  100.'  In  h'*  n>  v.  /iVVr//,  L.  A*.  J4  /v/.  ]1M),  it  was  held,  that  in  the  ab^eneeof 
anv  intent  lod-  lay  <'rt  di;or>,  a\oIiJntar>  >t  ttU'ment  niixht  b  •  >uj)j»ortt  <l.  whcr-' 
the  setUt  r  bad  oth-r  propi-rtv  >uili  •.ieut  to  pay  the  debts  owiu'Z  by  him  at  that 
time,  thou^d)  In-  wa^  in  •■ni!):irra-'"'d  cin-unistane*-.  Hut.  if  at  the  liuie,  h«» 
owes  uiorc  thaji  le-  can  pay,  he  has  no  riirht  to  make  a  voluntary  deed,  even 
thouirh  such  d«  bt>  m  i\  not  \n-  >h**wn  lo  exi-t  wlu-n  ]>ro«Tediuus':ire  taken  to 
set  a^id  -  the  <hed,  Toift"r\ .  Cnf-nm^  L.JLX  r//.  T)iv.  {'M.  In  re  Pf*-ir,*'t}i. 
A.  /.'.  :J  C/i.  Fir.  M)T.  a  \oiunlavy  deed,  executed  lifieen  years  betore  the.  set- 
tler bee:ime  indebt*  *!,  was  m'I  a>ide  as  fraudulent,  on  aeconn*  of  the  particular 
trusts  d<?chii-ed  in  tin'  cb'cd,  which  sh(!wed  an  intent  to  defraud  credit«»n>. 

In  the  .Suprtme  Court  of  the  F/tifM  Shifru,  tue  established  «loctrine  i«  

thi't  a  voluntary  conveyance'  niadc  bv  a  i)erson  not  indei>tetl.  in  favor  ol  his-= 
wife  <»r  <'hildn  n.  cannot  be  impcache<l  by  Nubsc<p.enl  creditors  upon  the  mcrf^ 
frroimd  of  its  beiiii;  voluntary.  It  mu^i  Ix;  shewn  to  bo  fraudulent,  or  iniidt— 
with  a  view  to  future  debts.  And  on  the  other  hand,  tin*  mere  fact  of  indebt — 
ment  at  the  time,  docs  not,  ;)<?r  constitute  aground  to  avoid  a  voluut^r^s 
<-onveyan<'e  ft.r  iVaud,  even  in  re;;ar<l  to  prior  creditors.  The  qnestioii  - 
wlieilier  it  is  fraudulent  or  not.  is  to  Ik?  ascertaincxl  not  frosn  the  n>ei'c  /act 
indeblment  al  the  tune  alone,  but  from  all  the  circumstances  of  th-*  c:we  - 
Sfory^s  Kij.  Jn r.  {  MVl-  Thi*i  doittrine  was  a*  ted  on  in  the  recent  ca?«o  of  Er'7ng\~  « 
oo  OJtio  U.  AiHi'r.  J.JU'if.  20*2),  where  a  voluntary  detnl  for  tl^^ 
benetit  of  his  wile  was  held  jroo<l.  though  the  husband  subsequently  beoan'ii* 
insolvent.— liEroRTKK. 


JOXES  a:ial,}s(  CAIE, 

.   ,  .     ^       A  RULE  ;'/.s/  was  obtjiined  on  the  first  dav  of  this 

A  claim  of  (\  ^        %           1        '  f 

pronerty  hav-  /^-'K  t(M  ni,  C'lllillir  lipcdl   tlio  bhcriit  of  iho  (\)Unty  01 

ing  been  put  ,  .                     .  .... 


ing  been  put  .       .  .  .  i  , 

in,  in  an  action /le/?'  to  shcw  caiiso  why  ail  iiKiiM.sitioii  taken  iimler  a  writ 

the^at*tl?rn^^^       propvietatc imjhandu  in  thiscause,  should  not  ho  set  aside, 

alxsence!^^'^   J^nd  tlic  said  writ  withdrawn, 
issued  a  writ 


try  the  claim:  IleW. 
writ,  he  could  not 


deproprietaU  probondUj  under  which  the  «heriflf  suramond  a  jury  to 
—  that  as  it  was  the  tlutv  of  the  plaintiff's  attorney  to  isKue  Iho 
withdraw  it:  thut  an  inquinition  held  under  it  (the  nlaiutiff'R  attorney  protesting],  ^ 
regular;  and  that  if  he  wa:*  not  prepared  U)  try  the  claim,  he  should  have  applied  to  iw 
Sherift'  to  put  off  the  trial. 
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The  writ  of  replevin  was  isj^uod  on  the  5th  Aufjn''<t  1863. 

last,  under  which  the  SheritF  seized  ii  quantity  of  hun-   

her,  which  was  chiirned  l)y  onij  Geovje  McLeod.  Tiie  ..[jalnst 
Sheriff  returned  the  writ,  with  the  chiim  indorsed,  to  the  <  ah:. 
office  of  the  phiintiff's  attorney,  and  on  the  14th  Aiujuidy  dur- 
ing his  absence,  his  clerk,  without  any  instructions,  issued 
the  writ  ^Z<?  pvojyrletaie  probanda,  under  whicli  the  Sherilf 
summoned  a  jury  for  T/mrsda//,  iho  '20[h  uluf/asf,  to  try  th(5 
claim  of  property.  When  the  phiintiiT's  attorney  returned 
home  and  discovered  that  the  writ  dc  jii'opnefate ^^^'ohanda 
had  been  issued,  he  told  the  Sherilf  that  it  had  been  done  with 
out  his  authority,  ar.d  that  he  did  not  intend  to  issue  it,  as  the 
plaintitf,  who  was  then  absent  from  tin;  Province,  would  be  a 
material  witness  on  the  inquisition,  and,  therefore,  he 
would  withdraw  the  writ — the  Sheriif  stating  that  he 
could  countermand  the  notice  to  the  jurors.  The  plaintiff's 
attorney  left  litrJuhiicto  to  attend  the  Court  in  St,  John^ 
ou  Monday  the  17th  Auf/ust;  and  on  that  day  he  caused 
a  notice  of  the  withdrawal  of  the  writ  de  j^^'oprlelale  j^ro- 
handa  to  be  served  on  the  Sherilf.  On  the  19th,  he  received 
a  telegram  from  the  Sherilf,  stating  that  he  would  go  on 
with  the  inquisition  —  which  he  did,  under  protest  by  the 
plaintiff's  attorney — and  the  jury  found  the  property  in 
the  lumber  to  be  in  McLeod^  the  claimant, 

U,  W.  Weldon  now  shewed  cause,  and  produced  au 
affidavit  of  the  Sheriti'  of  Keat^  stating  that  when  the  phiin- 
tiff  "s  attorney  applied  to  him  to  withdraw  the  writ  depro- 
jmelale pvohanda,  he  (the  Sherilf  declined  to  give  it  up, 
being  o^  opinion  that  the  attorney  had  no  right  to  with- 
draw it;  that  he  took  the  opinion  of  counsel,  who  advised 
him  that  the  writ  could  not  l)e  withdrawn,  and  that  the 
claimant  also  rcfnsed  to  consent  to  its  withdrawal ;  in 
consequence  of  which,  he  proceeded  \\ \  a  the  inquisition. 
There  were  also  affidavits  stating  that  tlie  clerk  was  in  the 
habit  of  issuing  writs,  and  generally  of  attending  to  the 
business  of  the  plaintiff's  attorney  during  his  absence  from 
home.  It  was  contended  that  under  the  lieviaed  kSlatutes 
c.  126,  §  12,  the  plaintifi'  was  bound  to  issue  the  writ  de 
pAyprietate  probanda  as  soon  as  the  writ  of  replevin  was 

returned 
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1863.     returned  with  the  claim  endorsed.    It  was  not  like  a 

  mesne  process,  which  he  could  control,  but  was  entirely  a 

JoNEft  creature  of  the  statute.  The  Sheriff  was  also  bound  to 
ttgainst 

caie.  summon  the  jury  when  he  received  the  writ  de proprietaie 
probanda.  He  had  no  right  to  delay  the  enquiry:  he 
might  bo  subject  to  great  expense  in  keeping  the  property. 
The  attorney  was  bound  by  the  act  of  his  clerk  in  issuing 
the  writ. 

Fraser,  contra.  The  inconvenience  to  the  Sheriff  in 
keeping  the  property  decides  nothing.  The  plaintiff  would 
have  had  a  right  to  apply  to  the  Sheriff  to  put  off  the  trial 
of  the  inquisition,  on  account  of  the  absence  of  a  material 
witness :  and  he  also  had  a  right  to  withdraw  the  writ; 
and  in  that  cnse,  the  Sheriff  would  have  been  justified iu 
lianding  the  property  over  to  the  claimant.  [Wilmot,  J. 
I  attach  a  great  deal  of  importance  to  the  words  of  the 
Act  And  the  plaintiff  shall  then  issue  a  writ  de  proprie- 
"  tale 2)i'ohanda''']  That  means,  within  a  reasonable  time 
alter  the  claim  of  pro[)erty  is  returned  to  him.  [Wilmot, 
J.  How  is  that  to  be  decided?  What  is  a  reasonable 
time?]  It  would  bo  decided  in  an  action  ow  the  replevin 
bond,  which  is  the  defendant's  security.  Until  the  writ 
is  executed,  the  attorney  has  the  control  of  it;  and  at  all 
events  lie  had  the  right  to  do  so  here,  where  it  was  issued 
without  his  authority.  [Carter,  C.  J.  He  treated  it  as 
his  writ  when  he  applied  to  the  Sheriff  to  withdraw  it.]  He 
did  that  because  it  was  improperlj'  issued,  without 
authority. 

Carter,  C.  J.  I  see  no  ground  for  this  application. 
A  writ  de  proprietate  probanda  is  not  to  be  looked  upon  a* 
a  mesne  process,  which  the  plaintiff  has  the  control  of; 
there  are  three  parties  interested  in  the  proceedings  under 
such  a  writ;  viz.  the  plaintiff,  the  defendant,  and  the 
claimant  of  the  property ;  and  I  have  always  considered 
that  the  inquisition  provided  by  the  statute,  was  intended 
for  the  relief  of  the  Sheriff,  lyhero  an  adverse  claim  was 
made  to  the  property  replevied.  If  the  plaintiff  was  not 
prepared  to  try  the  claim  at  the  time  for  which  the  jury 
were  summoned,  he  should  have  gone  before  the  Sheriff 

as 
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lis  the  Judge  of  the  Court,  und  applied  to  put  off  the  1863. 
enquiry ;  theu  the  claimant  would  have  been  heard,  and  ^ 
the  Sheriff,  if  ho  granted  the  application,  could  have  im-  against 
posed  terms;  but  the  plaintiff  had  no  right  of  his  own 
mere  motion  to  stop  the  enquiry.    I  think  the  rule  should 
be  discharged  with  costs. 

N.  Parker,  M.  II.  This  proceeding  under  the  writ  de 
jproprietale probanda y  where  a  third  party  claims  the  pro- 
perty, is  a  peculiar  jurisdiction  —  a  species  of  interpleader. 
The  Sheriff  is  bound  to  act  on  the  writ  and  summon  a 
jury,  and  in  this  case  ho  did  so.  The  claimant  had  as 
much  right  to  have  a  speedy  decision  of  his  claim,  as  the 
plaintiff  had  to  put  off  the  enquiry.  No  doubt,  he  might 
have  applied  to  the  Sheriff  at  the  time  of  the  enquiry  to  put  it 
off,  and  then  the  claimant  would  have  been  heard  ;  and  the 
Sheriff,  if  he  thought  the  plaintiff' had  shewn  good  ground, 
might  have  postponed  the  enquiry  :  but  the  plaintiff  did 
not  take  that  course  —  he  merely  protested  against  the 
proceedings.    I  think  the  Sheriff  took  a  proper  course. 

Parker,  J.  I  am  of  the  same  opinion.  If  the  writ  de 
proprietate  probanda  does  not  issue  at  once  after  notice  of 
the  claim  of  property  to  the  plaintiff's  attorney,  the  pro- 
perty is  to  bo  given  up  to  the  claimant.  If  the  attorney 
was  absent  when  the  Sheriff  returned  the  writ  of  replevin 
with  the  claim  indorsed,  I  think  it  was  the  duty  of  his 
clerk  to  issue  the  writ  de  proprietate  probanda.  He  had 
no  right  to  suppose  that  he  could  delay  it  an  indetiuite 
time  till  his  client  returned  to  the  couutry.  This  applica- 
tion ought  not  to  have  been  made ;  and  it  ought  to  be 
discharged  with  costs. 

WiLMOT,  J.    I  am  entirely  of  the  same  opinion. 

Rule  discharged  with  costs  (a). 

(a)  See,  EUis  v.  Marooney,  1  Fugs,  &  Bur,  7. 
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DAVIS  (tfjainst  CUSIIING  and  Another. 


The  plii  itiii      .4     nil(i  nisi  for  :i  lU'w  triiil  havins:  ])cqu  obtained  iii  thi$ 


t^nnutrV-"    jl  \.  »        ill  Mic/iaehnas  term  last,  (vide  ante  j).  83)  ; 


...„.„ 

ofhisdam-^^     ^S'.  li.  'lliouifon  shewed  cause  in  Hilary  term  last,  coii- 

amountpaiil  ^^'^i^li^^i.^  ^'^''^t  the  counsel  fees  were  necessary  expenses 

attendiiigon  ])laintilF  in  the  prosecution  of  his  action: 

the  execution  mj,}  he  WMs  entitled  to  recover  them  as  dama*res  from  the 
of  a  writ  rf«  ^ 
proprietutc    defendant,  who,  1)V  claiminir  the  property,  caused  the 
prooanda,  .        *     i  i    /•        i      -i      •        t/»  i     -i  i» 

issued  on  ii    expense  to  be  incurred  betore  the  Sherm.    If  the  defendant 

by  defendant;  had  succeeded  on  the  incpiisition,  he  would  have  been 

pafdforboom-^^i^ti^^^      to  recover  on  the  bond.    The  i)revailing  party 

iKrrcVie''  '^l»ould  not        Avithout  a  remedy.    Doe  v.  aSV?-  Joseph 

Ih^ToUi     ^^"^Wr//'/,  (r/),  FirxhfU  V.  narnet  (b). 

JioomCom-       Jacl\  roufra,  contended  that  the  plaintitV  was  under  no 

pany,  wh(  re  , 

itwasphictd  le^jal  oMi^ratiou  to  emplov  counsel;  and  tees  paid  to 

for  safe  keei)-             ,                                              .     ,        .  i 

in^:that       counsel  were  not  part  ot  the  "  actual  costs  and  expenses 

wh?5rhe*a5*^ l\v  him  incurred  in  prosecntin<^  his  claim,"  within  the 

VrSaKr^'^^e^n       of  1  Jit  v.  .Slat,  o2o  §  13.  Cur.  adv.  vuU. 

lit  all  eventft. 

Cauteu,  C.  »f .,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  replevin,  in  which  the  plaintiti' 
recovered  ;  and  having  already  o!)tained  possession  of  the 
logs  in  dispute,  claimed  dam.iges,  which  were  awarded  by 
the  jury,  to  the  amount  of  £(14  l.v.  \0d. —  made  \ip  as 
follows: — viz.  1st.  £.')  (>.%•.  I0</.  paid  by  the  plaintiflf  for 
])oomage, —  which  as  he  must  have  paid  at  all  events  — he  is 
not  enlitl(Ml  to  recover  from  the  defendants;  2d,  £14  \hs. 
l)aid  to  the  Shorilf  of  St  John  ft)r  jury  and  other  fees 
prescribed  by  the  Act  of  Assembly,  on  the  execution  of 
a  writ  de  proprietafe  probanda ;  and  3d,  £44  paid  to  Mr. 
Thomson,  as  counsel  fees,  in  the  i)roceedings  before  the 
Sheritf.    This  last  item  is  the  only  matter  now  in  (piestion. 
The  payment  of  counsel  fees  is  averred  as  special  damage 
in  the  declaration,  the  actual  payment  was  proved  at  the 
trial,  and  the  reasonableness  of  the  charge  left  to  the 
jury.    The  general  right  of  the  plaintifl*  in  replevin  tc 

(a)  2  C,  M.  &  H.  816.  {b)  2  E.  ^  B.  928. 

recovc 
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recover  damngcs  is  clear.    Where  the  goods  have  not  1863 

been  retnrned,  he  n)ay  nndoubtedly  recover  the  value  of   

them  as  damages;  and  whether  they  have  been  returned,  agaimt 
or  not,  he  may  recover  damages  for  the  detention.  Cushixg. 
Arc/i,  Pr,p.  1000,  says  the  jury  niay  assess  the  damages  as 
in  a  verdict  in  trespass  de  bonis  aqyjrtatti>,  Usually  no 
more  than  the  costs  of  the  replevin  bond  are  given  as 
damages,  .  .  .  but  special  damages,  it  laitl  in  the 
declaration,  may,  it  i(honld  i^e'tui^  be  recovered."  'Tidd 
and  lioscoe  lay  down  pretty  much  the  same  doctrine,  ])ut 
none  r»f'  them  i^ive  a'^iy  authority  for  an  inst.ince  of  such 
-  special  damage.  By  statut(»s  7  Jlen.  8,  c.  and  :^1  Hen.  8 
c.  10,  where  there  was  an  avowry  in  certain  cases,  and  the 
avowry  W;ii>  found  f  )r  the  tivowaiit  (the  defendant  in  the 
cause)  he  was  to  recover  his  damages  f!.s  l/ie  plain- 
tiff  i^hould  have  done  if  he  had  recovered  thereon. 
On  this,  Mr.  'fidd  says,  lac  damages  given  by  the  above 
statutes  are  very  incousidera!)lL*,  being  mer;.*ly  such  as  the 
defendant  has  sustained  by  the  delay  of  his  remedy,  in 
consequence  of  the  repleviii ;  and  they  are  theref)re  />e- 
quenlhj  remitted  (iu  a  judgment  by  default  for  want  of  u 
plea  in  bar,  in  order  to  siive  the  expense  of  executing  a 
writ  of  inquiry.  Thus  we  lind  both  directly  in  the  state- 
ments with  regard  to  the  plaintiff's  damages,  and  6//  ?'^/er- 
ence,  in  stating  the  defendants,  who  is  by  the  words  of  the 
Act,  to  recover  dauviges  "  As  the  plaintiff  should  have 
**  done,''  tlie  insignificant  amount  of  the  damages  which 
the  plaintiff  recovers.  In  the  form  of  declaration  in 
replevin  given  by  .\!r.  Chilty  in  his  work  on  Pleading, 
vol.  2,  p.  844,  the  conclusion  is  Wherefore  the  said  A. 
*'  saith  that  he  is  injured,  and  hath  sustained  damages 
'*  to  the  amount  of  £ — ,  and  therefore  he  brings  his  suit.'' 
The  note  says  "  Any  sum  sutiicient  to  cover  the  amount 
"  of  the  damage  really  sustained.''  But  there  is  no  direc- 
tion as  to  the  insertion  of  any  special  damage  ;  without 
which  averment,  it  is  cl^ar  no  such  damages  as  those  which 
the  plaintiff  here  seeks,  could  bo  recovered.  But  admit- 
ting thttt  with  prpper  averments  in  the  declaration,  the 
plaintiff  may  recover,  as  epecud  damages,  costs  which  he 

has 
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1863      has  necessarily  incurred  in  a  legal  proceeding  arising  out 

  of  the  action,  which  proceeding  was  instituted  by  the 

agaimt  defendant,  and  which  it  was  necessary  for  the  plaintiff  in 
CusHiNG.  the  assertion  of  his  ri<?hts,  to  resist;  the  further  question 
arises,  whether  counsel  fees,  claiu)ed  in  the  declaration  eo 
nomine,  both  by  averment  and  proof,  can  be  considered  a 
part  of  such  necessarily  incurred  costs.  This  is  not  a  case 
where  a  plaintiff  seeks  remuneration  by  damages,  for  an 
injury  of  which  the  result  to  him  cannot  be  exactly  mea- 
sured, as,  for  an  injury  to  his  character,  or  his  person 
or  his  property  ;  but  it  is  in  the  nature  of  an  indemnity  for 
a  definite  pecuniary  loss.  In  such  a  case,  the  amount  of 
indemnity  which  ho  can  claim  from  the  opposite  party, 
must  bo  limited  to  what  he  was  legally  liable  to  pay,  and 
cannot  include  what  he  may  have  chosen  to  pay  volun- 
tarily without  any  legal  obligation  so  to  do.  In  all  case«, 
the  party  to  a  suit  may  for  his  own  advantage  employ 
counsel,  and  pay  such  counsel  large  fees,  but  in  no  case 
can  he,  if  he  succeed  in  the  suit,  recover  from  his  oppo- 
nent, any  amount,  qua  counsel  fees,  beyond  the  amount 
taxed  by  the  Court,  whicn  cannot  exceed  five  guineas,  what- 
ever may  be  the  length  or  importance  of  the  case. 

In  the  proceedings  before  the  Sheriff  under  a  writ  de 
prqprietate  j^robanduj  the  law  provides  for  no  fee  to  coun- 
sel. There  was  therefore  no  legal  liability  on  the  plaintiff 
to  pay  the  amount  of  £44,  as  counsel  fees ;  and  therefore 
he  cannot  recover  that  amount  from  the  defendant,  as 
money  necessarily  paid  by  him  as  counsel  fees,  which  is 
the  averment  he  has  made  on  this  matter  in  his  declaration. 

If  it  be  urged,  that  under  1  Revised  Statutes  325,  §  13, 
if  the  claimant  succeed  on  the  writ  de  proprietate probanda^ 
he  may  recover  counsel  fees  as  part  of  the  actual  c^sts 
and  expenses  by  him  incurred  in  prosecuting  his  claim,'* 
and  that  therefore  the  plaintiff  ought  to  be  in  the  same 
position  ;  it  may  be  answered,  1st.  Thatit  isby  no  means  clear 
that  counsel  fees  would  be  included  in  the  words  actual 
"  costs  and  expenses  and  2d.  That  if  that  be  so,  it  wouW 
only  be  by  virtue  of  those  words,  the  benefit  of  which  th« 
Legislature  has  limited  to  the  claimant. 
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The  case  of  Grace  v.  Morgan  (a),  goes  very  fully  into  1863. 

the  question  of  the  amount  of  indemnity  for  costs  incurred   

in  a  proceeding  arising  out  of  the  action  between  parties,  against 
and  reviews  all  previous  cases.  By  that  case,  it  would  appear  Cushisg. 
that  where  there  has  been  a  taxation  of  costs,  that  amount  is 
the  limit  of  the  indemnity,  and  extra  costsfor  which  the  plain- 
tiff would  be  legally  liable  to  his  own  attorney  cannot  bo  in- 
cluded ;  and  even  admitting,  that  where  there  has  been  no 
taxation,  the  plaintiff  may  recover  full  costs,  still  those  full 
costs  would  not  include  anything  which  he  was  not  bound 
himself  to  pay.  Inasmuch  therefore,  as  this  payment  of  £44 
for  counsel  fees  by  the  plaintiff,  was  voluntary,  and  an 
amount  which  he  was  not  liable  to  pay  ;  as  the  averment  in 
the  declaration  is  specifically  for  the  payment  of  counsel 
fees,  and  the  proof  corresponds  with  the  averment ;  this  is  an 
expense  incurred  by  the  plaintiff,  for  which  he  cannot  claim 
indemnity  in  the  shape  of  damages  from  the  defendant. 

The  rule  for  a  new  trial  must  be  made  absolute,  unless 
the  plaintiff  consents  that  the  verdict  be  reduced  to  £14 
15.^. 

(a)  2  Bing.  N.  C.  634, 
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THE  QUEEN  against  JARDINE. 

J.  SMITH  shewed  cause  against  a  rule  nisi^ j^^^^^m- 

granted  to  quash  an  assessment  made  under  the  J^'^^l^^g^^ 

Act  21  Vict.,  c.  9,  i  15.  ncc..^ 

Fraser  was  heard  in  support  of  the  rule.  days  have  not 

^         7        7,      elapied  be- 
Uur.  adv.  VUU.  tweenthe 

publication  of 
the  notice  of 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court,  the  assess- 

This  was  an  application  to  quash  a  rate  and  subsequent deliveiTof the 

warrant  to 
the  collector, 

as  directed  bj  1  R€V.  Stat,  c.  53^  12;  also, if  the  amount  ordered  for  ausessing  and  coUecting 
exceeds  15  per  cent  on  the  assessment. 

The  provisions  of  the  6th  sect.  ot^lViot,  c.  9,  that  the  proceedings  for  levying  and  collect- 
ing assessments  shall  be  the  same  as  provided  for  county  and  parish  rates,  apply  only  to 
the  mode  and  forms  for  levying  and  collecting;  and  do  not  iucorporate  the  provisions  of 
the  lU  7.  Stat,  c,  68,  §  6,  requiring  security  for  costs  to  be  given  before  applying  for  a  certio  r  ari 
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1863.     proceedings,  under  the  provisions  of  the  School  Act,  21 

  Vict.  c,  1).    Several  objections  were  made  to  the  assess- 

'^^aga^ir^t^^  nient ;  and  as  two  of  them  seem  to  us  clearly  fatal,  wc 
Jardink.   shall  conline  ourselves  to  those  two  alone. 

1st,  That  a  period  of  thirty  days  was  not  allowed 
between  the  publicati()n  of  the  notice  of  the  resolution  ot 
the  rate-payers,  and  the  delivery  of  the  precept  for  collec- 
tion, which  is  required  by  I  Ilev,  Slat,  c,  53,  §  20,  to 
enable  rate-payers  to  furnish  the  Assessors  with  a  state- 
ment on  oath,  of  their  real  and  personal  estate  and 
income. 

lM.  That  this  assessment  allows  10  per  cent  for  asses>- 
ing,  and  7^  per  cent  for  collection:  whereas  the  law, 
(1  lievlsed  Statutes  c,  53,  §  32),  allows  not  more  than  15 
per  cent  for  both  services. 

The  facts  of  the  case  are  as  follows  :  — At  a  meeting  of 
the  rate  payers,  held  AwjuM  13th,  18()2,it  wns  resolved  that 
£35  should  be  assessed  on  the  district  for  the  purpose  ot 
paying  olf  the  debt  on  the  school  house,  and  fm-ther  com- 
pleting the  same.  This  resolution  was  transmitted  to  the 
assessors,  on  receipt  of  which  ihey  posted  up  notices  in  three 
public  places  of  the  district,  according  to  1  lltvised  Statutes 
c,  53.  Within  tliiity  days  after  publication  of  this  notice, 
Alex.  Fevf/iison  delivered  to  Havtt^  one  of  the  assessors,  a 
statement  of  property  in  the  district.  Afterwards, the  assess- 
ors met  and  prepared  an  assessment  of  £35,  with  10  per 
cent  for  assessing,  and  1\  per  cent  for  collection,  being 
the  amount  ordered  and  allowed  by  the  Sessions  for  assess- 
ing and  collecting  rates  in  the  parish ;  and  within  sixty 
days  after  the  receipt  of  the  resolution  for  assessment, 
delivered  the  list  to  the  collector  of  rates,  with  a  precept 
(C),  and  transmitted  a  duplicate  to  the  Clerk  of  the  Peace, 
a.s  directed  by  section  14. 

The  warrant  or  precept  to  the  collector  is  dated, — 
August,  1862. 

1.  Supposing  the  resolution  of  the  rate  payers  reached 
the  assessors  on  the  13th  August,  and  they  posted  the 
notices  on  the  same  day,  and  the  precept  to  the  collector 
of  the  blank  date  in  August  be  taken  as  the  last  day 

(3l8t), 
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(31st),  it  would  not  have  allowed  tlic  thirty  days,  which  by  1863 

the  20th  section  of  the  chapter,  is  aUowed  to  rate  i)aver3   

'    ^    Ai  4.  4.        4.  4\  4.    Thk  Queen 

to  give  m  to  the  as^sesHors  a  statement  on  oath  ot  property  against 

and   income.    IIiul  the  a.vscssors  stated  in  their  retarn  Jardink. 

the  day  on  whieii  the  precept  was  (k'livered  to  the  collector. 

and  that  (hiy  was  more  than  thirty  ilays  after  \\v'.  notices 

were  poste<l,  and  that  the  date  of — Aujjm^l  on  the  [)rccept 

was  a  mistake,  this  diflicnlty  mii^ht  have  been  removed  ; 

l)ut  as  it  is,  there  is  nothing  positive  in  t!ie  return,  but  the 

date  on  the  precept,  and  by  th:it  wo  must  be  governed. 

2.  The  10  per  c(*nt  for  assessing,  ;ind  7.1  percent  for 
collecti(^n,  must  vitiate  this  assessment.  Th(»  assessors 
have  taUi'U  upon  themselves  to  authorize  this  amount ; 
whereas  it  would  seem  that  whatever  amount  is  ;d lowed 
for  the  s<;rvices  of  assessors  and  collector,  should  be  set- 
tled and  ordered  by  tlie  meeting  wliich  determines  the 
asHCssment  and  its  anion nt,  in  the  same  way  in  which  such 
amount  is  allowed  in  the  case  of  county  rates  by  the  Ses- 
sions under  section  .')2,  I  Revised  SlcftntcHc,  53,  under  which 
section  alone  could  any  such  allowance  be  warranted  in  the 
case  of  a  school  rate.  This  17^  per  cent  for  assessing  and 
collecting,  was  not  allowed  by  the  proper  authority  ;  and 
exceeds  the  amount  which  could  have  been  allowed,  which 
is  limited  to  15  per  cent  in  the  whole. 

We  think  a  certiorari  may  proi)erly  have  issued  in  this 
case,  and  that  it  is  not  within  the  operation  of  the  Gth  sec- 
tion of  53,  which  requires  security  to  bo  given  to  the 
county  Treasurer  before  the  certiorari  is  granted.  A  sim- 
ilar question  arose  in  the  case  Ex  parte  Jocehjn  (a  )  Under 
the  School  and  County  Acts  then  in  force,  viz.,  15T'7c^  c. 
40,  and  13  Vict,  c.  30,  the  respective  provisions  touching  this 
question,  were  similar  to  those  of  the  present  school  Act, 
21  Vict.  c.  and  1  Revised  Statutes  c.  53.  It  was 
decided  in  that  case,  that  this  Court  had  power  to  grant  a 
certiorari  to  remove  the  proceedings  of  trustees  of  schools 
under  15  Vict,  c,  40,  and  to  quash  them  if  defective.  It 
is  true,  that  in  that  case  the  proceedings  objected  to  were 
previous  to  the  assessment;  but  wo  do  not  think  that 

(rt)  2  Allen,  037. 

makes 
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1863     makes  any  difference,  inasmuch  as  it  appears  to  us  that  the 

  provision  in  the  21  Vict.  c.  9,  §  16,  **  And  such  proceed- 

^^agaimT^  "  ings  shall  be  had  and  taken  thereon  for  the  levying  and 
Jardink.  collecting  the  same,  as  are  provided  in  other  cases  of 
''county  or  parish  rates,"  applies  only  to  the  mode  and 
machinery  and  forms  by  which  those  county  and  parish 
rates  are  levied  and  collected,  and  not  to  anything  besides; 
and  would  neither  give  an  appeal  to  the  Sessions  under 
§  22,  nor  restrict  the  right  to  a  certiorari  under  section  6. 

For  these  reasons  we  think  this  i;uie  must  be  made 
absolute. 

Rule  absolute. 


CROSKILL  against  WORTMAN. 

ii^^utm  T>  EPLEVIN.  The  defendant  made  cognizance  as  bailiff 
jeaxtojearto  of  one  William  L.  T^^ueman^  for  three  years  rent 

reS'*i^i86'? ^^'^^  2%owia5  Trueman^  as  his  tenant,  from  Ist 
^'r^wlhe*  ^^58,  at  £21  a  year.    The  plaintiff  pleaded  non 

Emd, and  gave  tenuit. 

purchase  mo-  At  the  trial  before  Parser,  J.,  at  the  last  Westmorland 
ft?)m  j5l^^  circuit,  it  appeared  that  the  property  on  which  the  goods 
deed/on  pay-  ^^^^  distrained,  belonged  to  William  L.  TruemaUy  who 
Soto!  *The^  "^^^y^  l^f>i,  leased  it  by  a  verbal  agreement  to 

purchase  was  ThoinoH  True7nan,  who  was  then  in  occupation  of  it, 

not  completed  r»  t 

doned?*^n"*^  *  y^^^rly  rent  of  £21.    In  Septembei^  1860,  Thomas 

senior tSe^^  Trueman  agreed  to  purchase  the  property  from  Wm.  L, 

notewld^ond  Trueman,  and  gave  his  notes  for  the  purchase  money,  tak- 

up?aii§^^Ire- ing  from  Wm.  L.  Trueman^  a  bond  for  a  deed  of  the  pro- 

pSiMssicm  of  P«rty  when  the  notes  were  paid.    Before  the  notes  came 

oStaSy^new**"^"®'  rAo7?2a«  Truemun  failed  in  business,  and  the  purchase 

SeW^that  ^^^^  never  completed.  About  a  month  before  the  distress, 

the  original   and  before  the  first  payment  on  account  of  the  purchase 
tenancy  was 
not  determi- 
ned by  the  agreement  to  purchase,  and  that  B-  coull  distrain  for  the  rent  from  July  1858, 
when  A.  beciune  tenant. 

became 
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became  due,  the  notes  were  returned  to  Thomas  TruemaUj  1863. 
and  the  bond  was  destroyed  by  the  consent  of  both  parties  ; 


Croskill 


and  Thomas  Tmeman  continued  in  possession,  without  a  against 
new  agreement.    The  distress  warrant  was  issued  in  Jul]/,  Wortmax. 
1861,  and  certain  goods  of  the  plaintiff,  which  had  been 
placed  on  the  property  during  the  previous  winter,  were 
seized  under  it  for  the  rent. 

The  learned  Judge  directed  the  jury  that  the  tenancy 
created  in  Julf/,  1858,  had  not  been  determined  by  the 
agreement  for  sale,  and  that  Wm.  L,  Tmeman  had  there- 
fore the  right  to  distrain.    Verdict  for  the  defendant. 

A  rule  lUHi  for  a  new  tri.ll  havin<r  been  jrrantcd  on  the 
ground  of  misdirection  ; 

A,  L,  Palmer  showed  cause,  and  contended  that  Thomas 
Trutmans  tenancy  was  not  determined  by  the  agreement 
to  i)urchase.  At  most,  the  agreement  to  purchase  would 
only  operate  as  a  conditional  surrender  of  the  lease,  and 
the  condition  not  having  been  performed,  the  parties 
would  be  re-instated  in  their  former  positions  as  landlord 
and  tenant.  The  parties  to  the  agreement  had  a  right  to 
abandon  it ;  and  in  that  case,  they  would  be  remitted  to 
their  original  rights.  Co,  Lilt.  218  ;  Bac.  Abr,  Leases'^ 
{iS)  3;  Lloyd  v.  Langford  (a);  Doe  v.  Smith  (6); 
Joh)i  V.  Jenkins  (c);  Claridge  v.  McKenzie  (d) ;  Doe  v. 
Little  (e) :  were  cited. 

J.  Smithy  contra,  contended  that  the  tenancy  had 
been  determined  by  the  agreement  for  sale,  and  would 
not  revive  without  a  new  agreement.  When  the  agree- 
ment for  sale  was  made,  Thomas  Trueman\'i  tenancy  frf^m 
year  to  year  ceased,  and  he  became  a  tenant  at  will ;  and 
Wm.  TrMe7?ian  could  not  distrain  afterwards,  because  there 
was  no  fixed  rent.  At  all  events,  it  should  have  been  left  to 
the  jury  to  find  whether  there  was  any  agreement  that 
Thomas  Trueman  was  to  hold  npon  the  terms  of  his  origi- 
nal tenancy.  [Carter,  C.  J.  Would  not  that  depelid 
upon  the  contents  of  the  written  agreement,  the  construc- 
tion of  which  Avas  for  the  Judge?]    No.    The  wTitten 

(a)  2  3tod.  174.  (6)  6  East,  530.         (c)  1  Cr,  &  Af.  227. 

(d)  4  ilf.  4f  O.  ]43.  (6)  2  AUtn,  55S. 

agreement 
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1863.  agreement  made  no  provision  about  it.  The  plaintiff  put 
Croskill  ^^^^  goods  on  the  property  while  the  agreement  to  purchase 

against  "vvas  iu  existence,  and  his  rights  ought  not  to  be  affected 
WoRTMAN.  |j^(3  subsequent  acts  of  Trueman  in  al)andoniiig  the 
agreement. 

Cui\  ndi\  vulf. 


CAUTEr.,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  action  ot  replevin,  several  issues  were  raised  by  the 
pleadings,  and  tlie  linding  of  the  jury  on  all  buc  one  is 
not  complained  of,  or  at  all  events,  cannot  be  questioned 
or  distnrbed.  The  issue  on  which  the  point  arises,  on 
which  'he  ride  was  granted  is,  whether  at  the  time  the 
distress  was  made  by  the  defendant  as  the  bailiff  of  Wm, 
L,  Tr uem a ) I, 'iha  ])remises  on  which  the  goods  of  the 
plaintiff  were  lying  when  thi?y  were  tiken  as  a  distress 
for  rent,  were  held  by  Thomas  Trueman  as  tenant  under 
a  demise  from  Wm,  Z.  Trueman,  It  was  proved  that  on 
l^tJuhj.  VS;38,  Tko/nas  Trutman.  being  then  in  occupa- 
tion of  the  premises,  agreed  to  pay  rent  for  them  to  W/u. 
L,  T'rueman,  at  the  rate  of  £21  a  year  from  Juh/  1858. 
From  that  time  he  would  become  a  tenant  from  year  tc) 
year,  till  such  tenancy  was  legally  terminated.  It  is  con- 
tended that  such  termination  took  place  in  Se^^tember^ 
1860,  b}'  force  of  a  written  agreement  between  the  two 
Truemam,  for  the  purchase  of  the  demised  premises  by 
Thomas  Irom  William,  \>y  the  terms  of  this  agreement, 
Thomas  Trueman  gave  Wm,  L.  Truemon  promissory  notes 
for  the  amount  of  the  purchase  mon(iy,  and  William  gave 
Thomas  i\  bond,  conditioned  to  give  a  deed  of  the  premises 
on  payment  of  the  notes.  This  agreement  was  never 
carried  out ;  the  notes  were  never  paid ;  no  deed  of  the 
premises  was  ever  given  ;  and  the  written  agreement  was 
by  the  mutual  consent  of  both  parties  destroyed.  If  the 
entering  into  this  agreement  in  September^  1860,  determi- 
ned the  tenancy  from  year  to  year,  it  is  quite  clear  tho 
defendant  must  fail  on  the  issue  of  non  tenuity  as  the  pre- 
vious tenancy  would  not  warrant  a  distress  for  rent  more 
thhn  six  months  after  the  determination  of  the  tenancy. 

But, 
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But,  it  seems  to  us,  the  previous  tenancy  was  not  deter-  1863 

mined  bv  the  niccreement  for  purcluisc.    That  agreement  I 

o  Croskill 

prescribed  no  new  terms  on  which  the  premises  were  to  bo  against 
held  by  the  tenant,  from  the  time  of  the  agreement  till  the  ^Voktman. 
purchase  was  completed.  Had  there  been  no  previous 
tenancy,  a  tenantcy  at  will  might  have  been  implied;  but 
where  there  was  a  previous  tenancy,  the  terms  of  which 
were  in  no  way  referred  to  or  altered  by  the  express  pro- 
visions o  f  the  ngrcement,  there  would  be  no  occasion  for 
inferring  an  implied  tenancy,  when  an  express  tenancy 
existed.  It  cannot  for  a  moment  be  contended  that  this 
amonnted  to  a  lease  ;  and  as  a  mere  agreement,  it  was  never 
carried  into  efiect :  so  that  in  the  language  of  Bayletj,  B. 
in  the  judgment  of  the  Court  in  John  v.  Jenkins  (a)  "  If 
"it  is  an  agreement  only,  and  not  carried  mto  effect,  it 
leaves  things  in  statu  quo.''  This  was  a  question  of  law 
for  the  decision  of  the  learned  Judge,  and  not  a  question 
for  the  jury. 

The  learned  Judge,  we  think  decided  rightly  that  the 
tenancy  from  year  to  year  was  not  determined  by  the 
agreement ;  and  the  issue  on  this  point,  was  rightly  found 
for  the  defendant. 

Kule  discharijed. 


CROCKFORD  against  THE   EQUITABLE  INSUR- 
ANCE COMPANY  («). 

DEBT,  on  a  policy  of  insurance  on  a  house,  tried  Plaintiff  in- 
before  Jiilchie,  J.,  at  the  last  St.  John  circuit.        owner,  a 

The  house,  which  was  in  the  possession  of  the  plain tifl*poss^^s8ion!^on 

leasehold  ijro- 

pertv,  the  title  to  which,  prior  to  the  insurance,  was  in  IF.  under  whom  the  plaintiff  claimed 
by  an  unregistered  assignment  of  the  lease.  Before  the  insurance,  W.  had  assigned  the 
lease  to  Z>*.  whose  assignment  was  registered.  Held,— that  by  the  registry  of  the  assign- 
ment, the  title  was  in  B.  without  actual  entry :  and  that  the  plaintiff  had  no  insurable 
interest.  [Doe.  v.  Munro,  1  Allen  92,  overruled.] 

Becoming  bail  for  the  grantor,  is  a  gufficient  v.iUiablo  consideration  to  support  a  deed. 

A  deed  executed  in  a  foreign  country,  may  be  proved  in  this  Province  by  the  subscribing 
witness,  for  the  purpose  of  registry. 

(a)  See  Crock  ford  v,  L,  L,  46  Globe  Fire  Ins,  Co.,  ante  162. 

at 
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1863.     at  the  time  of  the  insurance,  and  up  to  the  loss,  stood  on 

^  land  belonsrinff  to  one  Wheeler,  who  had  leased  it.  In  1874, 

Crockford  O  ' 

against    the  lease  became  the  property  of  one  David  While,  under 
^iNs^Co^^'  whom  the  planitiff  claimed,  as  assignee  in  June,  1848,  at 
which  time  he  was  in  possession  as  White's  tenant ;  but 
the  assignment  was  never  registered,  and  was  said  to  have 
been  burnt. 


The  defendants  put  in  evidence  an  assignment  of  the 
lease  from  White  to  one  Bowers,  dated  Jane  l(5th  1848, 
executed  in  Boston,  and  registered  in  SL  John  on  the  8th 
Juh/  ibllowing  (prior  to  the  insurance).  The  execution 
of  the  assignment  was  proved  by  the  oath  of  the  subscrib- 
ing witnes-s,  before  the  Registrar  of  Deeds  for  the  City  of 
A^S'^.  John,  To  shew  that  there  was  a  vakiable  considera- 
tion for  this  assignment  to  Bowers,  it  was  proved  that  the 
plaintiff,  in  his  preliminary  proof  of  loss,  had  stated  th.at 
White  had  got  into  prison  in  the  United  States,  and,  in 
order  to  induce  Bowers  to  bail  him,  had  giv^en  him  the 
assignment.  A  verdict  was  given  for  the  defendants 
under  the  direction  of  the  learned  Judge,  who  was  of 
opinion  that  the  plaintiff  had  no  insurable  interest. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  the 
ground  of  misdirection  ; 

Jack  shewed  cause  in  Easter  term  last,  and  contended, 

1.  That  the  plaintiff  had  no  insurable  interest  in  the  pro- 
perty. The  assignment  to  Bowers  was  for  a  valuable  con- 
sideration, and  vested  the  title  in  him,  under  1  Revised 
Statutes  c.  112  §  4.  Becoming  bail  for  White  was  as  much  a 
valuable  consideration  as  if  he  had  paid  him  money.  The 
estate  passed  without  any  entry  by  Botoers.  Williams  v. 
Bosanquet  (a);  Ryan  v.  Clark  (6). 

2.  The  assignment  was  properly  registered,  on  proof  by 
the  subscribing  witness  here.  The  1  Revised  Statutes  c. 
112,  §  6,  was  merely  permissive,  and  did  not  prevent  a 
deed  being  proved  in  the  ordinary  way. 

A.  R.  Wetmore,  contra.  White  having  transferred  the 
lease  merely  as  security,  the  assignment  would  amount 
only  to  a  mortgage,  and  the  plaintiff  who  took  the  mortr 


(a)  IB.i  Bing.  238. 


(6)  14  q.  B.  7a. 


gagor's 
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gagor's  interest,  h  id  the  equity  of  redemption,  and  could  1863 

insure.    There  was  no  evidence  that  Bowers  ever  entered,   

which  was  necessary  l^^fore  the  title  passed  to  him.  Doe  against 
v.  Manro  (a).  [Ritchie,  J.  That  case  is  oveiTuled  by  e^uftablb 
lit/an  V.  Clark.']  The  assignment  was  improperly  regis- 
tered.  If  a  deed  is  executed  in  a  foreign  country,  it 
must  be  proved  there  in  the  manner  prescribed  by  the 
Revised  Statutes.  [Ritchie,  J.  The  Act  does  not  say  it 
must  be  proved  there ;  it  says  it  may  be.] 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  question  in  this  case  is,  whether  the  plaintiff 
had  an  insurable  interest  in  the  building  which  was. in- 
sured by  the  defendants,  and  atterwards  destroyed  by 
fire.  The  property  is  leasehold,  and  the  title  was  clearly 
vested  in  one  David  While  previous  to  any  transfer  by 
White  to  the  plaintiff  or  any  other  person.  It  is  stated  by 
the  plaintiff,  that  about  April  or  Matfj  1848,  just  before 
White  left  the  Province,  he,  by  a  written  document,  since 
burnt,  transferred  to  him  (the  plaintiff),  all  his  right,  title, 
and  interest  in  the  premises  in  question ;  and  in  the  present 
stage  of  the  case  it  may  be  assumed  that  this  was  so* 
This  writing  was  never  registered.  The  defendants  then 
produced  in  evidence  an  assignment  of  the  lease  by  David 
White  to  one  John  Bowers^  of  Boston^  in  consideration  of 
£75,  which  is  dated  16th  June^  1848,  and  is  registered  in 
the  County  of  St.  John^  8th  July  1848,  on  proof  by  Alex. 
Robertson  the  attesting  witness.  An  objection  was  raised 
by  Mr.  Wetmx)re  to  the  proof  of  this  deed  for  registry  by 
the  oath  of  the  subscribing  witness  before  the  Registrar  of 
St.  John^  he  contending,  that  as  the  deed  was  executed  in 
a  foreign  State,  it  was  necessary  that  such  proof  should 
have  been  made  before  the  British  Minister,  Ambassador, 
Consul,  or  Vice  Consul  resident  there,  or  the  Governor  of 
the  State,  or  the  Mayor  of  the  City,  according  to  the 
terms  of  1  Revised  Statutes  286,  §  6.  We  entertain  no 
doubt,  that  the  provisions  made  in  that  section  for  the 

(a)  1  Atten,  92. 

15  acknowledgment 
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1863.    acknowledgemeut  or  proof  of  deeds  executed  out  of  the 

  Province,  are  merely  permisaive,  for  the  convenience  of 

against  Parties  so  executiog  deeds,  and  do  not  interfere  with  their 
^uiTABLB  right  to  adopt  the  ordinary  mode  of  acknowledgment  or 
proof,  if  they  see  fit  so  to  do.  In  order  however,  to  avoid 
the  previous  unregistered  transfer  to  the  plaintiflT,  it  must 
appear  that  this  subsequent  assignment  to  Bowers  was  for 
a  valuable  consideration.  The  statement  in  the  assign- 
ment that  it  was  in  consideration  of  £75,  will  not  alone  be 
sufficient  for  this  purpose ;  nor  was  there  proof  of  any 
money  having  been  paid  by  Bowers  to  WJiite  for  the 
assignment.  There  is  however,  the  following  declaration 
of  the  plaintiff,  himself  that  after  **  White  got  into  a  State 
prison  in  the  United  States j  to  iuduce  one  John  Bowers 
a  chum  of  his,  and  notorious  blackleg,  to  bail  him  out, 
he  gave  him  an  assignment  of  this  lease."  This  would 
be  a  valuable  consideration.  It  is  not  necessary  that  such 
consideration  should  be  a  money  consideration.  The  giv- 
ing up  a  right,  without  fraud,  is  a  valuable  consideration. 
See,  Hill  v.  Bishop  of  Exeter  (a) .  And  here,  the  entering 
into  an  undertaking  by  which  the  party  might  not  impro- 
bably be  obliged  to  pay  money,  would  amount  to  a  valua- 
ble consideration.  A  money  risk  will  be  a  valuable  con- 
sideration of  the  same  character  as  a  money  payment. 
But  then  it  was  urged,  that  as  this  was  only  given  as  au 
indemnity  for  becoming  bail,  it  must  be  considered  merely 
as  a  mortgage,  which  would  leave  an  insurable  interest  in 
the  plaintiff.  Without  pronouncing  any  opinion  as  to 
what  would  have  been  the  effect  of  this  assignment  for  val- 
uable consideration,  on  the  unregistered  writing  of  the 
plaintiff,  had  the  assignment  clearly  been  in  the  nature  of 
a  mortgage,  it  is  sufficient  to  say  that  the  assignment  is 
clearly  absolute  on  its  face ;  that  there  was  nothing  to  pre- 
vent an  absolute  transfer  being  given  for  the  object  the 
parties  had  in  view ;  that  there  is  no  evidence  of  any  agree- 
ment between  Wliite  and  Bowers  that  it  should  only  ope- 
rate as  a  mortgage ;  and  that  the  express  terms  of  a  deed 
cannot  in  any  case  be  altered  or  varied  by  mere  reference 

(a)  2  Taunt.  88. 

or 
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or  surmise.    By  this  assigiioient  to  Bowers^  we  think  the  1863. 

title  under  the  ori«?injil  lease  vested  in  him,  without  any  ^ 

o  '  ^  Crockford 

entry  on  the  land.  This  is  so  under  the  authority  of  the  ttgmnst 
case  of  Williams  v.  Bomuquet  (a)  which  is  recognized  in  ^f^"^^ 
Ryan  y.  Clark  (6).  This  doctrine  is  undoubtedly  at  vari- 
ance with  the  case  of  Doe  dem.  Haiheway  v.  Munro  (c), 
decided  in  this  Court  in  1848.  The  case  of  Williams  v. 
Bosanquet  was  not  then  brought  under  the  notice  of  the 
Court,  and  Ryan  v.  Clark  had  not  then  been  decided. 
The  Court  seemed  to  act  on  a  dictum  of  Blackslone, 
which  does  not  appear  to  state  the  doctrine  as  laid  down 
in  Co.  Liu.  quite  correctly.  Doe  dem.  Hatheway  v.  Munro 
may  now  be  considered  as  overruled. 

If  it  were  necessary  to  shew  the  assent  of  the  assignee 
to  the  assignment,  (which  according  to  Roscoe,  p.  464, 
yrould  not  be  necessary,  as  such  assent  would  be  presumed) , 
the  statement  of  the  phiintilT  himself,  above  referred  to,  of 
the  circumstances  under  which  the  assignment  was  given 
by  White  to  Bowers,  and  the  subsequent  completion  of 
Bowers'  title  by  the  registry  of  the  assignment,  would  be 
quite  sufficient  evidence  of  the  assent  of  Bowers  to  the 
assignment. 

We  think,  therefore,  the  view  taken  by  the  learned  Judge 
at  the  trial  on  all  these  points  was  correct,  and  the  rule 
having  been  granted  solely  on  the  ground  of  misdirection, 
will  be  discharged. 

Rule  discharged. 

(a)  IB.^B,  238.  (6)  U  Q.  B.  78.  (c)  1  Allen,  92. 


HILLOCK  affainst  FRIZZLE  &  SALTER. 
{Equity  Appeal.) 


IHE  bill  in  this  case  was  filed  for  the  purpose  of  AdeedUiough 
obtaining  a  decree,  declaring  that  a  conveyance  offorml"d©creed 


mortgage,  on  evidence  that  such  wa«  the  intention ;  and  a  subsequent  deed  from  tiie  grantor 
to  a  third  person,  with  notice  of  the  prior  deed,  though  registered  first  decreed  to  stand  sub- 
ordinate thereto,  and  the  grantee  in  the  second  deed  allowed  to  redeem. 

Costs  on  an  appeal  refUsed  to  a  plaintiff,  though  he  was  substantiaUjr  successful :  his  case 
not  having  been  fairly  stated  in  his  bill,  and  his  conduct  appearing  not  to  have  been  bonaflde. 

land 
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1863     land  made  by  the  defendaut  Frizzle  to  Sall.'.r  should  be 

  declared  fraudulent,  and  the  re<risti-y  thereof  cancelled  ; 

againtt  ^^^^        deed  to  the  plaiiitilf  should  be  established. 

•  f'RizzLB.  The  case  was  heard  viva  voce  before  Wilmol  J.,  at  the 
Gloucester  circuit,  in  September,  1862.  It  appeared  that 
Frizzle  and  one  Doncaster  had  unsettled  accounts  between 
them,  which  they  referred  to  arbitration,  an  J  it  was 
arranged  that  Frizzle  should  pay  Doncaster  £125,  and 
that  Doncaster  should  convey  to  him  a  lot  of  land  :  £60  to 
be  paid  down,  and  the  balance  of  £65  by  iiistalincnts  in 
three  years.  Frizzle  not  having  the  money  to  pay,  the 
plaintiff  agreed  to  advance  it  to  him,  on  receiving  a  con- 
veyance of  half  the  lot  of  land  ;  and  accordingly  on.  the  7th 
August^  1861,  Frizzle  executed  and  delivered  to  the 
plaintiff  an  absolute  conveyance  of  half  the  lot  of  land, 
and  received  from  him  a  Savings  Bank  Deposit  Book, 
and  a  note  from  one  Taylor^  in  favor  of  the  plaintiff, 
amounting  together  to  £60.  The  next  day,  a  dispute 
arose  between  the  plaintiff  and  Frizzle  about  the  deed, — 
Frizzle  claiming  that  it  was  to  ba  a  conditional  deed  to 
secure  the  re-payment  of  the  £60,  and  the  plaintiff  denying 
that  it  was  so  intended.  Frizzle  then  conveyed  the  land 
to  Salter,  who  knew  of  the  previous  deed  to  the  plaintiff. 
Salter* s  deed  was  registered  before  the  plaintiff's  : 

WiLMOT  J.,  delivered  the  following  judgment. 

The  plaintiff  on  the  7th  August,  1861,  received  from  the 
defendant  Frizzle,  a  deed  of  bargain  and  sale  of  fifty  acres  of 
land  in  New  Bandon,  in  the  County  of  Gloucester,  for  the 
consideration  of  £60;  on  the  following  day  (8th  AugtiM^ 
1861,)  Frizzle  convoyed  the  same  land  to  the  defendant 
Salter,  for  the  consideration  of  £65,  and  this  deed  was 
duly  registered  before  the  deed  to  the  plaintiff. 

The  plaintiff  has  filed  his  bill  for  relief, —  setting  forth 
his  own  deed  as  an  absolute  conveyance,  and  alleging 
that  the  deed  to  Salter  was  given  with  a  full  knowledge  of 
his  previous  deed,  and  praying  the  Court  to  order  the  same 
to  be  cancelled,  as  fraudulent.  The  defendants,  in  their 
answer,  state  that  the  deed  to  the  plaintiff  was  agreed  to  be 
conditional,  and  by  way  of  mortgage  ;  and  that  the  plaintiff, 

on 
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on  the  morning  after  receiving  such  conveyjince,  repudiated 
the  agreement ;  and  it  is  therefore  contended  on  behalf  of 
the  defendants,  that  Frizzle  could  lawfully  convey  the  foe  to 
another,  orcouldconvey  his  equity  of  redemption  ;  andthatin 
i^ithercase,  such  conveyance  could  not  he  decreed  fraudulent. 
A  great  number  of  witnesses  have  boon  examined  on  both 
«ide8,  and  the  first  question  for  me  to  determine  is,  whether 
Frizdt'^  deed  to  the  plaintiff  was  by  way  of  morgtage  for 
securing  the  payment  of  the  £^»0 ;  and  after  an  attentive 
examination  of  all  the  evidence,  I  am  led  to  the  conclu- 
sion that  such  was  the  true  character  ot  tho  transaction. 
Cole,  Kerr  J  Seamofi,  and  UArcy^  were  all  disinterested  and 
intelligent  witnesses,  and  clearly  proved  (though  expressly 
contradicted  by  thoplaintilT and  Doncaster  on  this  point) ,  that 
before  Frizzle  executed  the  deed  to  the  plaintiff,  it  was 
distinctly  agreed  to  be  only  as  security^  and  that  Frizzle 
would  be  at  liberty  to  redeem  the  property  at  any  time.  This 
being  the  nature  of  the  agreement,  what  was  the  sub- 
sequent conduct  of  the  plaintiff?  On  the  morning  after  he 
received  bis  deed,  upon  being  asked  whether  he  had  not 
promised  that  Frizzle  could  redeem  the  land,  be  admitted 
that  he  had,  but  said  that  he  could  break  his  promise.  A 
proposition  was  then  made  to  the  plaintiff, — that  if  he 
would  give  Frizzle  £5,  in  addition  to  the  £60,  which  was 
to  be  paid,  he  could  hold  the  deed  as  an  absolute  convey- 
ance :  —  which  he  declined.  Now,  believing  the  evidence 
on  the  part  of  the  defendants  to  be  true,  as  to  the  plaintiff's 
promise  and  his  immediate  repudiation  of  it,  it  appears 
to  me  that  he  is  chargeable  with  gross  fraud  and  duplicity,  in 
obtaining  the  deed  from  Frizzle  as  a  mortgage,  and  then 
claiming  it  as  an  absolute  conveyance ;  in  professing 
great  friendship  for  '*the  poor  old  man"  in  his  trouble, 
until  he  got  the  deed,  and  then  turning  against  him.  The 
consideration  money  had  not  been  paid  to  Frizzle  by  the 
plaintiff.  Arrangements  had  been  made  to  pay  £40,  from 
the  Savings  Bank,  and  £20  on  a  note  of  one  Taylor^  in 
favour  of  plaintiff,  the  am{)unt  of  which  was  to  be  paid  to 
Frizzle  throuo:h  JSprague  Souh  &  Co. ;  but  upon  the 
plaintiff's  repudiation  of  the  agreement,  and  the  subsequent 
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1863.     sale  to  Salter^  the  Savings  Bank  deposit  hook  and  the 

  Taylor  note,  were  r>ffered  to  be  retumed  to  the  plaintiff 

Hillock 

against  several  occasions  by  Cole,  in  who63  custody  they  were 
Fbizzlb.  left ;  but  although  the  plaintiff  refused  to  receive  them,  they 
are  still  under  his  sole  conirol.  As  the  plaintiff  now  seeks 
the  intervention  of  this  Court  to  declare  the  deed  to  Salter 
fraudulent,  upon  grounds  which  are  entirely  cut  away  by 
the  defendants  evidence,  he  cannot  succeed :  he  has 
not  come  into  Court  with  clean  hands ;  he  has  not  done 
equity  ;  and  equity  now  can  do  nothing  for  him.  The  bill 
will  therefore  be  dismissed  with  costs. 

The  plaintiff  apj>ealed  from  this  judgment ;  and  the  ap- 
peal was  argued  in  Trinity  term  last. 

J.  A*  Street  Q,  C,  for  the  appellant,  contended  that 
the  evidence  did  not  establish  that  the  conveyance  to  the 
plaintiff  was  intended  only  to  operate  as  a  mortgage, — 
there  being  no  writing  to  shew  such  intention.  But  even 
if  such  an  agreement  could  be  made  out,  that  would  not 
justify  Frizzle  in  defrauding  the  plaintiff.  By  the  defend- 
ants' own  statement,  the  plaintiff  was  entitled  to  hold  the 
deed  as  a  security  for  the  payment  of  the  money  ;  and  there- 
fore the  utmost  the  defendants'  could  ask,  was  to  have  the 
property  reconveycd  on  payment  of  the  £60,  and  interest. 

Johnson  Q,  (7.,  contra,  ccmtended  that  the  preponde- 
rance of  the  evidence  was  in  favour  of  the  defendants'  claim, 
that  the  deed  was  not  intended  to  be  an  absolute  convey- 
ance ;  and  that  it  w:is  not  necessary  that  there  should  be 
any  writing  to  establish  this :  it  might  be  made  out  by 
parol  evidence.  \  Poiv.  Mort.  120;  150.  The  plaintiff 
having  tiled  his  bill  for  the  purpose  of  establishing  his 
own  deed  as  an  absolute  conveyance,  could  not  ask  to  have 
it  stand  as  a  mortgage,  if  he  failed  to  establish  it  as  an  ab- 
solute deed.  If  he  failed  to  make  out  what  he  claimed,  it 
was  evident  that  he  was  attempting  to  defraud  the  defend- 
ants, and  the  bill  should  be  dismissed. 

Cur,  adv.  vuU. 

N.PARKER,M.R.,now  delivered  the  judgment  of  the  Court. 
None  of  the  parties  seem  to  be  free  from  blame  in  this 

matter. 
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matter.  The  deed  from  Frizzle  to  the  plaintiff,  whether 
it  is  to  enure  as  an  absolute  deed  or  as  a  mortgage,  was 
not  in  itself  fraudulent.  It  was  made  in  the  form  it  bears, 
with  the  full  knowledge  and  consent  of  Frizzle^  and  with 
the  sanction  of  the  arbitrators,  who  were  evidently  friendly 
to  him,  and  not  neglectful  of  his  intercjits. 

We  agree  however  with  the  learned  Judge  who  heard 
the  case,  that  the  weight  of  evidence  is  in  favor  of  the 
defendants;  that  the  deed  was  to  be  considered,  though 
absolute  in  form,  only  a  security  for  the  money  advanced 
by  the  plaintiff,  and  therefore  that  the  defendant  Frizzle 
h.uJ  an  equity  of  rcdemplion.  This  however,  did  not  jus- 
tify the  conduct  of  the  defendants  in  seeking  to  destroy 
the  title  of  the  plaintiff  altogether,  by  the  execution  of  a 
subsequent  deed,  with  full  knowledge  of  the  transaction, 
(the  acknowledgment  of  which  deed  was  aute-dated)  and 
to  place  it  first  on  record.  The  plaintiff  was  entitled  to 
hold  the  land  until  it  was  redeemed  ;  and  the  course  of  the 
defendants  should  have  been  to  tender  him  the  redemp- 
tion money,  and  if  he  refused  the  money  so  tendered,  and 
wrongfully  insisted  on  an  absolute  right  to  the  land, 
equity  would,  on  a  bill  filed  by  the  defendants,  have 
compelled  him  to  do  justice. 

On  the  other  hand,  the  language  of  the  plaintiff  gave 
just  reason  to  question  whether  he  intended  to  deal  fairly 
with  the  defendant ;  and  the  course  he  pursued  at  the 
bearing,  shewed  that  the  words  used  to  the  arbitrators 
after  he  was  in  possession  of  his  deed,  were  not  mere 
words  of  irritation ;  but  that  it  was  his  settled  intention  to 
insist  on  the  advantage,  the  absolute  form  of  his  convey- 
ance had  given  him. 

The  deed  to  the  defendant  Salter^  then  ought  not  to 
stand  against  the  deed  to  the  plaintiff,  but  only  subordi- 
nate thereto  ;  and  the  defendant  Salter  should  be  allowed 
to  redeem  the  plaintiff.  We  think,  therefore,  the  decree 
should  be,  that  the  deed  to  the  plaintiff  should  be  declared 
to  be  a  mortgage,  and  entitled  to  priority  over  the  deed 
to  Salter;  and  that  upon  the  defendant,  Saltei'<,  paying  the 
amount  advanced  by  the  plaintiff,  with  interest,  the  deed 
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1863. 

Hillock 
against 
Frizzle. 


to  Salter  should  be  allowed  to  stand  as  valid,  and  the 
plaintiff  should  relinquish  all  right  and  title  to  the  defend- 
ant Salter:  hut  in  default  of  the  defendant  Salter  bo  (\o\\\^^ 
that  his  deed  be  set  aside  as  fraudulent  and  roid. 

Neither  party,  it  seems  to  us,  is  entitled  to  any  cost»- 
Had  the  plaintiff  been  content  with  his  deed  as  a  security, 
and  his  conduct  and  declarations  been  consistent  with  his 
previous  language,  we  should  have  thought  him  entitled 
to  have  a  deed  like  that  to  SaUer,  under  the  circumstances 
under  which  it  was  executed  and  registered,  set  aside 
with  costs.  But,  having  neither  stated  it  in  his  bill  as  a 
security,  nor  admitted  it  to  be  such  when  so  alleged  in 
the  defendants  answer,  and  having  contested  the  point 
throughout  the  hearing,  we  think  he  is  not  so  entitled ; 
nor,  do  we  think  the  conduct  of  the  defendants  is  such,  as 
to  give  them  a  right  to  more  favomble  consideration  ia 
this  respect. 

The  judgment  therefore  will  be,  that  in  place  of  the 
decree  made  on  the  hearing  of  the  cause,  it  be  decreed 
that  the  deed  made  and  executed  by  the  defandant  Frizde 
to  the  plaintiff,  be  declared  to  stand  and  enure,  and  be  con- 
strued as  a  mortgage  only,  to  secure  the  payment  of  the 
sum  mentioned  therein  with  interest,  and  not  as  an  abso- 
lute deed  ;  and  to  be  entitled  to  priority  over  that  from  the 
defendant  Frizzle  to  the  defendant  Salter ^  in  the  pleadings 
mentioned ;  and  upon  payment  of  the  said  sum  with 
interest  within  three  months  from  the  date  hereof,  the 
plaintiff  do,  at  the  proper  costs  and  charges  of  the  defen- 
dant Salter  J  make  and  execute  to  him  a  conveyance  of  all 
his  right  and  title  in  the  said  land,  free  and  clear  of  all  in- 
cumbrances by  him.   But,  in  default  of  the  said  defendant 
Salter  paying  the  said  sum  within  such  time,  the  deed  to 
the  defendant  Salter  be  set  aside  as  fraudulent  and  void: 
and  that  no  costs  be  awarded  or  decreed  to  either  of  the 
said  parties. 


END  OF  MICHAELMAS  TERM. 
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TO  THE 

PRINCIPAL  MATTERS. 


ABANDONMENT. 

See  Insuranck,7.  Trespass,  3. 

ABSCONDING  DEBTOR. 

Ch.  125  of  the  Jiev.  of  Abpcoiiil- 
iiiff,  Concealed,  or  Absent  Debioi-si; 
<loc8  not  apply  to  persons  who  have 
never  resided  in  Ihe  Province.  I'x 
paife  Kettle  l*agc  81 

ACCEl^TANCE. 

See  Bills  aiid  Notks.  6,  7. 

ACCOUNT. 

Where  molher  and  son,  entitled  to 
separate  incomes  and  eRtaies,  had 
lived  lojrelher  in  one  ePtablishuient, 
with  one  common  purse,  and  no  ac- 
counts were  kept  between  them  for 
fifteen  years  i)revions  to  the  death  of 
the  sor ,  who  had  always  acted  as  the 
confidential  a»rent  and  adviser  of  his 
mother,  and  had  up  to  su  ;h  ])eriod 
kept  recrular  nrcounts  of  her  separate 
estate  and  income:  Held  —  tliat  in 
the  absence  of  any  proof  ol  fraud, 
imposition,  or  undue  influence  on 
the  part  of  the  son,  the  next  of  kin 
to  the  mother  were  not  entitled  to 
an  account  a<rainst  the  executors  and 
devisees  of  her  son,  for  any  transac- 
tions previous  to  his  death;  the  be- 
» quest  of  her  personal  estate  to  him 
having  become  void  by  his  death  in 
her  litetime.    JJoisfonl  v.  Jlazen. 

28 

ACCOUNT  STATED. 

1.  Defendant  being:  indebted  to  plain- 
tiff, accepted  three  drafts  for  the  a- 
16 


mount  of  the  debt,  payable  in  five, 
seven,  and  ten  months,* respectively, 
and  enclosed  them  in  a  letter  to  the 
])laintiff,  referrinjr  to  the  transac- 
tion. The  instruments  not  beinff, 
in  form,  bills  of  exchange;  —  Held, 
that,  taken  in  connection  with  the 
defendant's  letter,  they  amounted  to 
u  special  agreement,  and  that  the 
plaintiff's  remedy  on  the  original  lia 
bility  was  suspended  till  the  time  for 
payment,  according  to  the  terms  of 
the  acceptances,  had  arrived;  but 
tliat  when  such  time  had  passed,  and 
payment  was  not  made,  the  plaintiff 
might  either  sue  on  the  original  con- 
sideration, or,  on  an  account  stated. 
Two  of  the  drafts  being  overdue  be- 
fore action  brought :  —  Held,  that 
the  plaintiff  was  entitled  to  recover 
tlie  amount  of  them  oidy.  Stewart 
v.  Kirk.  Page  131 

2.  Where  work  has  been  done  by  the 
defendant  for  the  plaintiff  under  an 
agreement  under  seal,  the  defendant 
may  shew  under  a  notice  of  set-off 
of  an  account  stated,  that  after  this 
work  had  been  performed,  mutual 
accounts  had  been  stated  between 
the  parties,  and  a  balance  found  due 
the  defendant.   Holmes  v.  Billings. 

Page  232 

3.  Defendant  being  indebted  to  the 
plaintiff  for  supplies  advanced  to 
build  a  ship,  and  requiring  further 
advances,  m#rtgaged  the  ship  to  the 
plaintiff  in  Septernbei\  1857,  for  £10- 
000,  and  covenanted  to  pay  the  a- 
mount  due,  with  interest,  in  Janu- 
ary, 1858.  In  Novembery  1857,  the 
parties  settled  their  accounts,  when 
a  balance  was  found  to  be  duo  to  the 
plaintifl  on  the  advances  for  which 
the  mortgage  was  given:  Held, that 
assumpsit  would  not  lie  for  this  bal- 
ance; but  that  the  action  should 
have  been  on  the  covenant.  Jardine 
V.  McAuley  Page  372 


662    ADVERSE  POSSESSION. 


AGREEMENT. 


ACKNOWLEDGMENT, 
(CERTIFICATE  OF) 

See  Evidence,  19. 

ACTION  AT  LAW. 

No  action  will  lie  a<rain8t  a  person  for 
omittinur  to  <lo  that  which  he  was 
not  legally  bound  to  do.  though  he 
may  have  beiMi  artualed  bv  malice. 
MhPhelim  v.  Weldon.       Page  358 

ADMINISTRATOR. 
See  Executors  ani>  Administkatous. 

advehse  possession. 

1.  A  lot  of  wiiderness  land,  contain- 
ing two  hundred  and  forty  acres, 
was  granted  to  1£.  in  1809,  soon  after 
which  he  left  the  country.  In  1812, 
H,^8  father,  without  any  authority, 
conveyed  the  land  to  B.^  who  coii- 
veyed  to  A",  in  1825.  took  posses- 
sion of  the  land,  cut  timber  upon  it, 
ran  out  one  of  the  side  lines,  and  in 
1828  conveyed  it  to  F.,  who  also  en- 
tered and  lumbered  upon  it,  and 
conveyed  it  to  the  plaintiii  in  1834, 
The  several  conveyances  were  regis- 
tered. The  plaintiff  cleared  about 
AD  acre  of  the  land,  which  was  the 
first  improvement  made,  and  com- 
menced building  a  house  in  18.^6, 
when  the  defendant  (the  heir  of  //.) 
entered  and  forbade  him :  the  house 
was  not  finished,  and  was  burnt 
soon  afterwards,  and  the  land  re- 
mained unoccupied  till  1850,  when 
the  plaintiff  built  another  house: 
the  aefendant  soon  afterwards  en- 
tered and  cut  trees  upon  the  land, 
for  which,  trespass  was  bronjrht. 

Held,  per  Parker ^  Wihnot,  and  Jiitrhie, 
JJ,  (Carter,  C,  J.,  and  N,  Parker, 
M.  H.,  dissentientibvs) ,  that  the 
jury  were  properly  directed,  that  it 
the  plaintiff,  and  those  under  whom 
she  claimed,  entered  under  regis- 
tered deeds  with  defined  bound- 
aries, with  the  intention  of  taking 
possession  as  owners,  and  not  as 
mere  trespassers  without  any  claim 
of  title,  their  acts  might  be  consid- 
ered as  continuous  acts  of  possession 
of  the  whole  lot,  and  not  merely  of 
the  part  actually  occupied ;  and  that 
such  possession,  if  continued  for 
twenty  years,  would  bar  the  defend- 


ants' right.    Humphreys  v.  Jlelmes. 

I'age  59 

2.  Acts,  which  in  the  case  of  a  person 
who  enters  on  land  without  claim  of 
title,  may  be  treated  as  mere  acts  of 
trespass ;  may  when  done  by  a  person 
under  clain  of  title,  be  coni.idored 
acts  of  ownership.  Ibid. 

3.  In  order  to  constitute  an  adverse 
possession  of  land,  it  must  bo  exclu- 
sive, continuous,  and  clearly  defin- 
ed ;  there  must  be  something  to  shew 
the  person  having  the  legal  title, 
that  a  possession  has  been  taken  of 
some  definite  portion  of  the  land, 
hostile  to  his  title.  Doe  v.  Littlehale. 

121 

4.  Where  the  land  above  high-water 
mark  was  granted  to  one  person,  and 
the  beach  in  front,  between  high  and 
and  low  watermark,  to  another,  the 
merely  passing  over  the  shore  with 
boats  at  high  water,  or  the  landing 
boats  on  the  shore  at  low  water,  by 
the  pr(>i)rietors  of  the  land  above 
liigh-wnler  mark,  and  passing  to  and 
fro  over  the  beach  for. a  period  of 
twenty  years,  does  not  amount  to  a 
possession;  there  being  nothing  to 
define  a  possession  in  any  particular 
])ortion  of  the  land,  and  the  acts  l)e- 
ing  consistent  with  the  exercise  ot  a 
public  right  of  passage  when  tlu» 
beach  was  covered  with  water,  an<l 
with  an  easement  in  the  proprietor 
of  the  adjoining  land,  when  the 
beach  was  uncovered.  Ibid. 

AFFIDAVIT. 

The  words  before  me,"  were  omit- 
ted in  the  jurat  of  an  a^davit  to 
liold  to  bail,  taken  before  a  commis- 
sioner: Held,  Per  Carter,  C.  J  . 
Wilmot  and  Hitchie,  J.  J.  Parker, 
di:ni€ntien(e) n\\mt  the  affidavit  was  a 
nullity;  and  on  application  of  the 
I  bail,  an  exoneretur  was  entered  on 
the  bail-piece,  and  the  recognizance 
roll  set  aside.   Lyons  v.  Ellison, 

Page  Mu 

AFFINITY. 
See  Jury. 

agreement. 

I  Where  an  agreement  to  perform  work 
i  has  been  reduced  to  writiDg,  but  is 
I   not  sigued  till  a  fature  day,  there  is 


AMENDMENT. 


ASSAULT  AND  BATTERY.  C63 


nothinor  lo  prevent  the  parties  from  | 
binilinjr  themselves,  and  makinaf  the 
fttrreeineiit  operate  from  the  day  it' 
was  entered  into,  thoutrh  prior  to , 
the  signing  of  it.  Fenety  v.  Simond^  | 
Page  547 

ALTERATION. 
See  Bills  &  Notes,  2. 


AMENDMENT. 


1.  One  of  tlic  conditions  of  a  policy  of  i 
insurance  declared  that  no  action  | 
should  be  sustained  thereon,  unless  ' 
it  was  brought  within  a  year  atlter  | 
the  loss  happened.    In  an  action  on  i 
the  policy,  it  appeared  by  the  de- 1 
claration  in  the  Nid  Prins  record, 
that  the  action  had  not  been  com-  ] 
menced  till  after  the  year.  The: 
.fudge  i-efused  to  receive  the  evi- 1 
dence  of  the  plaintiff's  attorney ,  that 
the  action  had  been  commenced 
within  the  year,  or  to  amend  the 
entitling  of  the  declaration  in  the 
yisi  Prius  record,  on  an  affidavit 
stating  when  the  action  was  com- 
menced,—  there  being  nothing  t'> 
shew,  that  if  so  amended,  it  would 
correspond  with  the  declaration  on 
file — and  nonsuited  the  plaintiff. 
Held,  that  the  evidence  was  properly 
rejected,  and  the  nonsuit  right. 
C ommfrcial  Btvik  v.  .Etna  Jnsnrnnre 
{^mnpavy.  Page  441 

"2.  On  motion  to  set  aside  th**  non- 
suit, and  for  leave  to  amend  the  en- 
titliii*!*  of  the  declaration  an<l  the 
Nisi  Prins  record,  on  an  affidavit 
shewing  that  the  action  was  com- 
menced within  a  year  after  the  loss, 
that  the  cause  was  duly  entered,  but 
that  the  declaration  was  entitled  of 
a  sub^icquent  term  through  inadver- 
icnce;  the  Court  refused  the  amend- 
ment.—  it  appea*.  ing  that  no  declara- 
tion had  been  tiled,  though  theplain- 
tift''s  attorney  swore  that  this  was  an 
accidental  omission  ;  that  he  was  not 
aware  of  it  till  the  motion  was  made 
for  a  nonsuit;  and  that  he  was  en- 
tirely taken  by  surprise  by  the  objec- 
tion* Ibid. 

8,  Quasrey  whether  where  a  Judge 
refuses  to  amend  at  yisi  Prius, 
the  Court  will  intertei-e. 

Ibid 


AMOTION. 

See  University  of  New  Brunswick. 
ANCHORAGE. 

The  power  given  to  the  Citv  of  Fred- 
ericfon,  by  the  Act  22  Vict,  c,  8  to 
make  bye-laws  *•  to  regulate  the 
**  anchorage,  lading  and  unlading  of 
**  vessels,"  does  not  authorise  the 
imposition  ot  a  toll  for  anchorasre. 
Reg.  v.  Dowling.  Puge  378. 

APPEAL. 

See  Cbutior.vri,  3.    Costs,  7,8. 
LicKxsK  to  sell  Land,  1- 

APPROPRIATION  OF  PAYMENTS. 

Defendant  was  indebted  to  A,  who 
transferred  his  business  and  the 
debts  due  him,  to  the  plaintiff*.  The 
defendant  afterwards,  with  kuow- 
ledi^e  of  the  transfer,  dealt  with  the 
plaintiff. who  rendered  him  account^, 
charging  the  original  debt  and  the 
subsequent  transactions  as  forming 
part  of  the  same  account ;  the  defend- 
ant made  payments  from  time  to 
time,  and  promised  the  plaintiff  to 
pay  the  whole  of  the  account:  Held, 
—  that  the  defendant's  debt  lo  A. 
was  thereby  extinguished  and  trans- 
ferred to  Ihe  plaintiff*,  and  that  he 
was  justified  in  applying  the  pay- 
ments to  the  balance  due  on  As 
debt.    Fsson  V.Dunn.       Page  417 

ARBITRATION. 
See  Award.  Condition  Precedent. 


ARREST. 

See  False  Imprisonment. 

ASSAULT  AND  BATTERY. 

Where,  in  an  action  for  assault  and 
battery,  it  appears  that  the  injury 
amounts  to  **  grevious  bodily 
harm/'  according  to  the  definition 
given  in  the  Rev.  Stat.  c.  166,  §  4, 
the  plaintiff  will  be  nonsuited,  unless 
the  defendant  has  been  prosecuted 
for  the  felony.   Schohl  v.  Kay. 

Page  244, 


664  AWARD. 


BAIL 


ASSESSMENT. 

See  CoMMissiONEus  oe  Sewers. 

A  school  assessment  under  the  Act 
21  Vict,  c.  9.  is  bad,  if  tliirty  days 
have  not  elapsed  between  the  pub- 
lication of  the  notice  of  the  assess- 
ment, and  the  delivery  of  the  war- 
rant to  the  collector,  as  directed  bv 
1  Bev.  Stat,  c,  53  §  12;  also,  if  the 
amount  ordered  for  assessing'  and 
collecting  exceeds  15  percent  on  the 
assessment.  Ilry.  r.  Jardine.  645. 

ASSUMPSIT. 
See  Account  Stated,  2,  3. 

ATTORNEY. 

See  MoMET  had  and  Recived,  2. 

Notice  of  Action. 

Replevin,  7. 

ATTORNEY-GENERAL. 

See  Intrusion,  3. 

On  an  application  to  remove  an  action 
from  an  Inferior  Court  into  this 
Court,  on  the  ground  that  the 
revenues  of  the  Crown  would  be 
affected  by  it,  the  statement  of  the 
Attorney-General  to  that  effect  is 
bufflcieut.  Pi'ice  v.  Bayard.  Fngc  234. 

AUTREFOIS  CONVICT. 

See  Summary  Conviction,  4. 

AWARD.  I 

1.  Plaintiff  and  B,  went  into  ioint 
occupation  of  ungranted  land.  They 
afterwards  divided  it,  and  each  1 
occupied  his  part  in  severalty.  The 
grant  of  the  whole  of  the  land  was 
afterwards  issued  to  ^.,who  brought 
ejectment  against  plaintiff,  and  they 
then  referred  the  matter  to  arbitra- 
tion with  power  to  the  arbitrators  to 
award  a  conveyance  to  the  plaintiff 
of  the  land  in  his  possession.  The 
award  declared  that  the  plaintiff  was 
entitled  to  retain  as  his  property,  in 
fee-simple,  the  land  wJiich  he  occu- 
pied, and  that  A\  should  forthwith 
execute  a  deed  thereof  to  him.  No 
deed  was  given,  but  the  plaintiff 
continued  in  possession,  and  B,  im- 
mediately after  the  award,  con- 
yeyed  the  laud  to  M,   Several  years 


afterwards  the  defendant,  under  the 
authority  of  Jf.,  entci-ed  on  the  land 
and  cut  timber ;— Held,  that  the 
award  did  not  convey  the  land  to 
the  plaintiff;  and.  therefore,  that  the 
defendant,  claiming  under  fJ.,  was 
not  estopped  from  shewing  that  the 
plaintiff  had  no  title  to  the  land. 
OHver  v,  Bilioti.  Page  2f0 

2.  Quare,  whether  if  the  submission 
hud  been  on  the  question  of  the  legal 
title  to  the  land,  and  the  award  had 
declared  the  legal  title  to  be  in  the 
plaintiff,  it  would  not  have  estopped 
B,  Ibid, 

3.  By  agreement  of  reference  between 
partners,  the  arbitrators  were  to 
award  as  to  the  division  of  the  part- 
nership property,  part  of  which  was 
real  estate,  and  all  matters  in  dispute 
relative  to  the  dissolution.  Th<^ 
arbitrators  merely  awarded  that  the 
defendant  should  par  the  plaintiffs 
sum  of  money.  Held  bad,  because 
it  did  not  decide  as  to  the  division 
of  the  partnership  i)ropcrty. 

Atkinson  v.  Potts,  .  262. 

HAIL. 

See  Affidavit.  Constablk. 

1.  If  the  entry  docket  in  a  cause  is  duly 
filed,  it  is  no  ground  for  setting  aside 
proceedings  against  the  bail,  that  the 
writ  and  affidavit  to  hold  to  bail  have 
not  been  filed  within  tliirty  days  af- 
ter the  last  return  day  of  the  term, 

I     Gilmour  v.  Simpson.         Page  213 

2.  It  is  not  too  late,  alter  being  sued 
on  their  recognizance,  for  bail  to  ap- 
ply to  enter  an  exoneretur,  on  tlic 

1    ground  of  a  defect  in  the  affidavit  of 
debt.    Lt/ons  V,  Blli^on  PugeS67 

3.  ^1.  the  maker,  and  B,,  the  acconio- 
dation  endorser  of  a  note,  were  hel'l 
to  bail,  and  the  bail  in  l>oth  cii>C'^ 
lixed.  />.'«  bail  settled  the  judgnieiii. 
on  con'Mtion  that  the  plaintifr^attnf 
ney  should  continue  the  proceed in;r'> 
against  A's  bail  lor  their  (B',s  bull) 
benelit.  Held,  on  application  b>  J'^ 
bail  for  relief,  on  the  ground  that  tin' 
debt  had  been  paid,  that  they,  being 
bail  for  the  principal  debtor,  were 
not  entitled  to  relief  at  the  expense 
of  Ii*s  bail,  especially  as  it  did  not 
appear  that  they  were  rot  indemni- 

.  fied.   McFearon  v.  Callahan. 

Page  688 


BANK. 

BAILEE. 

Goods,  ordered  by  F.  in  Boston,  were 
sent  to  plaintiff  at  St,  John,  with 
directions  not  to  deliver  them  to  F, 
unless  he  paid  for  them,  F.  being 
unable  to  pav  on  the  ariivai  of  the 
^oods,  the  plaintiir  deposited  them 
in  the  defendant's  warehouse, with  di- 
rections not  to  deliver  them  except 
on  his  (plaintiff's)  order.  Part  of 
tlic  warehouse  was  used  under  the 
Revenue  Act,  for  depositing  dutia- 
ble jfoods  arriving;  from  the  United 
States,  till  the  duties  were  paid  F. 
afterwards  paid  the  duties,  and  ob- 
tained a  permit  from  the  Treasury 
Department  to  deliver  the  goods, 
and  on  production  of  the  permit, 
obtained  delivery  of  the  goods  from 
the  defendant's' clerk:  Held,  thai 
the  permit  did  not  authorize  the  de- 
fendant to  deliver  the  goods  to  F. 
contrary  to  the  condition  on  which 
he  had  received  them  from  the  plain- 
tiff. Gunnison  V.  Thomas,  Page  U8 

BANK. 

1.  Bv  the  Act  inoorporalir.ir  the  Ctn- 
trdl  Bank,  4  Wm.  TV  c.  44,  §  20, 
every  bond,  bank  bill,  or  other  in- 
strument, by  which  the  Bank  may 
be  liable  for  the  payment  ot  money, 
shall  declare  in  siicli  form  as  the  Di- 
rectors Khali  ])rescribe,  that  payment 
hhall  be  made  out  of  the  joint  funds 
of  the  corporation.  Quatre,  whether 
the  omis^iion  of  t^uch  declaration, 
would  render  a  contract  void?  But 
Held,  that  after  i>art  performance  of 
the  contract,  and  receiving  property 
under  it,  the  Bank  could  not  set  up 
this  objection  in  answwr  to  a  suit  for 
specific  ])erfornianco  ol  it.  Pickard 
V.  The  Central  Bank,        Page  472 

2.  The  JOth  secti»)n  of  the  Act  4  Win. 
\  c.  4t,  incorporating  the  Central 
Bank,  wliicli  declares  that  every 
hond.  bank  hill,  or  other  instrument 
by  whi<;h  the  corporation  may  be 
held  liable  for  the  payment  ©fmonev, 
AxaW  declare  in  such  form  as  the  Di- 
rectors shall  prescribe,  that  payment 
should  be  made  out  of  the  joint  funds 
of  the  Corporation,  is  directory  only ; 
and  its  non-observance  does  uot  reu- 
der  such  instrument  void. 

Qucere,  whether  this  section  applies  to 
any  instruments  except  those  issued 
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bv  the  Bank.  Berton  v.  T?ie  Cen- 
tral Bank,  Page  493 

BARRISTER'S  DEED, 

See  Deed,  6. 

BILL  IN  EQUITY. 
See  Costs  7,  Evidence,  14. 
BILLS  AND  NOTES. 

1.  Defendant  drew  a  bill  of  exchange 
on  T.  of  Bartf/or,  payable  in  Boston, 
wliich  he  accepted  generally,  T.  had 
no  place  of  business  in  Boston.  Be- 
fore the  bill  became  due,  he  died. 
There  was  no  presentment  for  pay- 
ment in  Boston ;  but  on  presentment 
at  T.^s  place  of  business  in  Bangor, 
the  answer  was.  that  tiiere  was  no 
person  authorized  to  pay  acceptan- 
c(^s.  About  a  month  after  this,  the 
defendant  wrote  to  the  plaintiff — 
the  indorsee  of  the  bill  —  regretting 
the  non-payment,  and  requesting 
time,  offering  to  give  notes  for  the 

'  amount:  ~  Held,  that  as  it  did  uot 
appear  that  when,  the  defendant 
made  this  offer,  he  was  aware  that 
the  bill  hud  not  been  presented  in 
Boston,  h'lH  promise  to  pay  was  no 
waiver  of  the  presentment.  Dana 
v.  Bradley,  Page  292 

2.  A  promissory  note  made  by  two 
persons,  appeared  on  its  face,  to  have 
been  altered  in  the  date.  The  note 
was  delivered  to  the  payeu  by  the 
agent  of  one  of  the  makers,  in  its 
altered  state;;  the  otiior  maker,  be- 
ing called  as  a  witness,  could  not 
say  that  the  note  had  been  altered 
since  he  signed  it:  Held  sufficient 
for  I  he  jury  to  infer  that  the  altera- 
tion was  made  before  the  note  was 
signed.    Street  v.  JValsh,  Page  343 

I  3.  A  promissory  note  dated  24th  jltt^- 
1850, pay  able  with  interest**  from 
first  August  last,"  bears  interest 
from  the  1st  August  1856.  Calhoun 
V.  Colpitis,  Page  382 

4.  The  property  in  a  note  is  not  aivest- 
ed  by  tlie  publication  of  a  notice 
calling  a  meeting  of  the  creditors  of 
the  holders  of  the  note,  under  the 
Act  21  Vict.  c.  17,  relating  to  Insol- 
vent Debtors;  nor,  unless  an  assign- 
ment is  made  by  the  debtor  under  the 
10th  section  of  the  Act.  Cam^fellv, 
Gilbert.  Page  420 
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BOO  M  AGE. 


CASE,  (ACTION  ON  THE) 


5.  The  holder  of  a  note  indorsed  in 
blank,  assit^ned  !o  trustees  for  the 
benefit  of  his  creditors,  all  his  pro- 
perty, debts,  and  pftocts,  and  deliv- 
ered the  note  to  them.  Held,  that 
the  trustees  had  the  Jeofal  right  to 
transfer  the  note  to  a  third  person, 
and  that  he  could  ^nc  the  maker. 
Campbell  y,  Gilbert.  Page  420. 

6.  An  incorporated  banking  company 
has  authority  to  accept  bills  of  ex- 
change, as  a  necessary  incident  to 
the  transaction  of  its  business;  and 
such  acceptance  need  not  b**  under 
the  corporate  seal.  Berton  v.  Ven- 
tral Bank  Page  493 

7.  A  bill  of  exchange  was  drawn  upon 
a  Bank,  payable  in  three  weekly  in- 
stalments. When  the  first  instal- 
ment became  due.  the  holder  pre- 
sented it  at  the  Bank;  the  Cashier 
paid  the  first  instalment,  and  return- 
ed the  bill  to  the  holder,  with  the  fol- 
lowing indorsement:  **  Paid  on  the 

within  $741.66  iL'ih  AuguU  1861." 
Held  — an  acceptance  for  the  remain- 
ing instalments.  Ibid. 

8.  A  letter  written  by  the  maker  of  a 
note  (against  whicli  the  statute  had 
run)  to  the  pjiyee,  in  answer  to  an 
application  for  payment  stating  that 
it  was  not  in  his  power  then  to  do 
anything  in  the  way  of  paymeuf ,  is 
not  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.  Charlottf 
Co.  Bank  v.  Jio^.  Page  627 

BOND. 

See  Frkdekictox,  (Citt   of)  Limm 
Bond,  Replkvix  Boxi>. 


BOOM  AGE. 


The  Act  10  Vict.  c.  72  authorized  the  '• 
South  Bay  Boom  Company  to  erect ' 
booms  and  piers  between  ceiiain 
points  on   the  river  Sf.  John^  for 
securing  timber,  logs,  j^c,  and  the 
15th  section  authorized  them  to  re- 
ceive certain  boomageon  all  limber,  = 
logs,  &c.,  which  sliould  be    carried  > 
••or  receeivei!,  or   which  should 
•*  enter  into  or  within  said  piers  or  ) 
booms'*:  Held,  that  the  owner  of  a 
saw-mill  near  the  shore,  within  the ' 
boQDds  of  the  boom,  and  whose  free 
access  to  the  river  M.  John  was  par- 
tially obstructed  thereby,  had  no 
no  common-law  right  as  a  riparian 
proprietor,  to  pass       lYitoxsL^Vi  ihe 


boom  to  his  mill,  without  payment 
of  boomage. 

South  Bay  Boom  Company  v.  Jtivtt. 

Page  267 

BOUNDARY. 

^ee  Adverse  Possession.  1 
BYE-LAW. 
Set   Anchorage,  Licenced  Tavern. 


In  a  prosecution  tried  l)efore  the  Mayor 
of  Frederic'on,  for  violating  a  bye- 
law  of  the  corporation,  the  bye- 
law  must  be  proved.  Ex  parle  Mul- 
ligan. Page  :^ I. 

CARRIER. 


1.  Plaintiff  sent  boards  in  a  scow, 
alongside  of  defendant's  ve^^sel  to 
be  8hip|)ed,but  before  they  could  be 
taken  on  board,  they  had  to  be  sur- 
veyed and  classified  by  plaintiff 
fiurveyor,  and  before  this  was  done, 
they  were  stolen :  Held,  in  an  action 
against  defendant  as  a  common  car- 
rier, for  the  loss  of  the  boards,  timr 
until  the  survey  and  cinssitication. 
the  boards  were  not  at  the  defen<l- 
ant*s  risky  and  that  he  was  not  liabi'' 
for  their  loss.  Cushiitg  v.  Robfrh. 

Pa^e 

2.  A  carrier  is  liable  for  the  negligeiico 
of  his  servants  in  taking  giKxis  on 
board  his  vessel  in  his  absence, 
though  he  may  have  directed  tbem 
not  to  receive  the  goods. —  the  plain- 
tiff having  no  notice  of  such  instiin- 
tions.  Sirt*i  v.  Morrison     Page  'iD'-. 

8.  In  patting  a  cask  of  brandy  on  boanl 
a  vessel  from  a  wharf,  a  carrier  use<i 
canhooks.  In  lowering  the  cask 
fi^m  the  wharf,  one  of  the  cbioie- 
of  the  cask  broke  and  it  fell  into  tlx- 
hold  of  the  vessel  and  was  ^^taved. 
and  the  contents  lost; — Held^  tha. 
it  was  negli|pence  to  ase  can-hook% 
instead  of  slings  to  lower  the  ca.«k'- 

Ibvl 

CASE,  (ACTIGX  ON  THE) 

OVCBSKEBS  OF  TBE  PoOR. 

School  Teacbbe. 


COMMISSIONERS  OF  SEWEE^. 


667 


CERTIORARI. 
Ukiveesitt  of  New  Brunpwick,  1. 

1.  A  certiorari  having  issued  (o  bring 
up  an  order  made  under  the  Insol- 
vent Confined  Debtors  Act,  the  Jus- 
tices i-eturned  that  the  order  was  not 
in  their  possession :  —  Held,  that  the 
return  was  insufficient;  that  they 
should  either  state  the  wordflr  or  the 
substance  of  the  order;  or,  if  unable 
to  do  so,  should  state  how  the  origi- 
nal order  went  out  of  their  possed- 
sion,  and  wliat  had  become  of  iL 
Htgina  v.  Vail,  Pago  165 

2.  The  return  to  a  certiorari  may  be 
amended  by  consent ;  or,  a  further 
certiorari  mav  issue.  Ibid, 

3.  By  the  Pdriland  Police  Act,  11  Vic/. 
c.  12,  §§  36,  37,  a  certiorari  to  remove 
a  conviction  before  the  Police  Magis- 
trate is  taken  away,  and  a  remedy 
given  by  appeal.  The  St,  JoAn  Police 
Act,  12  Vtct.  c.  68,  incorporates  as 
part  of  its  provisions  those  sections 
of  the  11  Vict.  c.  12;  —  Held,  that  a 
conviction  before  the  Police  Magis- 
trate of  St.  John  in  a  matter  within 
his  jurisdiction,  could  not  be  re- 
moved by  certiorari,  and  that  the  only 
i*emedy  was  by  appeal.  Ez  parte 
Harlty.  264 

CHALLENGE. 
See  Jury. 
CHARGE  OP  DEBTS. 
See  WILL,  2. 
COMMENCEMENT  OF  ACTION. 

See  Amendment. 
Justice  of  the  Peace. 

COMMISSION. 

See  Costs,  4,  6.  Evidence,  1. 

COMMISSIONERS  OF  SEWERS. 

1.  The  Act  22  Vid.  c.  53,  authorized 
the  Governor  in  Couucil  to  appoint 
Commissioners  of  Sewers  for  the 
Germanioum  Lake  district,  in  the 
Coanty  of  Atberi;  and  gave  power 
to  the  Commissioners  to  cat  a  canal 
to  drain  the  lake  and  adjoining  lands, 


to  agree  with  the  owners  of  any 
lands  taken  for  the  parpose,  as  to 
the  damages,  and  to  tax  and  assess 
the  owners  of  lands  in  the  district, 
to  defray  the  expense  of  draining, 
dykeinsr,  Ac.  Under  this  Act,  Com- 
missioners were  appointed,  who 
owned  lands  within  the  district  to 
be  drained:  Held,  (Ritchie,  J.,  dis- 
senting). 1.  That  even  if  the  Com- 
missioners from  interest,  as  ownern 
of  land  in  the  disti*ict,  were  disqual- 
ified from  performing  some  of  the 
dnties  of  the  office,  they  would  be 
qualified  to  perform  other  duties: 
and  the  Court  had  no  power  to  annul 
their  appointment.  2.  That  the 
making  drains  and  dykes,  appor- 
tioning assessments  to  pay  the  ex- 
penses, and  agreeing  with  the  own- 
ers of  land  as  to  damages,  were  not 
judicial  acts.  8.  That  if  the  interest 
of  the  Commissioners  was  a  disqual- 
ification for  the  performance  of  any 
particular  act,  the  proceedings  aris- 
ing from  that  act  might  be  set  aside. 
4.  That  under  the  power  given  tci 
the  Commissioners  by  the  Act,  and 
by  1  Rev.  Stat.  c.  67,  and  33  Ftct.  c. 
14,  they  might  assess  to  defray  the 
expenses  of  purchasing  a  mill ;  erect- 
ing a  dam  across  a  river;  making 
sarvoys,  and  for  interest  on  money 
borrowed  by  them  (these  being  nec- 
essary for  carrying  out  the  objects  of 
the  Act),  and  fov  their  own  fees. 
Ex  pane  Calhoun.  Page  464 

2.  The  restrictions  §§  6  and  10,  of  I 
Rtv,  Stat.  c.  67,  as  to  the  notice  of 
e.xecuting  works,  and  obtaining  the 
consent  of  the  proprietors  of  laud 
therefor,  do  not  applv  to  Commis- 
sioners appointed  unacr  the  Act  22 
Vid.  c.  53.  but  only  to  those  who  de- 
rive their  authoritv  solelv  from  the 
Rev.  Statute*.  Ibid. 

3.  A.  was  assessed  as  a  proprietor 
of  land  in  the  Lake  district,  but  it 
afterwards  appearing  that  he  had 
previously  conveyed  his  lajid  to  B., 
the  Commissioners  struck  A^e  name 
out  of  the  assessment,  and  substi- 
tuted B*9.  A  certiorari  to  bring  up 
the  assessment  on  this  ground  at  the 
instance  of  A.  was  refused,  it  not 
appearing  that  he  had  been  injured  by 
the  mistake,  or  that  the  Commission* 
ers  intended  to  enforce  the  assess- 
ment against  him :  a  certiorari  was 
also  rerased  on  the  application  of  B. 
—  as  the  alteratioa  dA^vV^^  V&m.^^. 


668  CONSTABLE. 

DO  right  which  he  was  entitled  to — 
his  land  being  justly  liable  to  the 
rate.  The  assessment  of  other  pro- 

grietors  of  land  in  the  district  not 
eing  increased  or  altered  by  the 
substitution  of  B*s  name  in  the  place 
of  that  is  no  ground  for  inter- 
fering with  the  assessment  on  the  ap- 
plication of  such  proprietors.  Ibid. 

CONDITION  PRECEDENT. 

In  a  conti-act  for  the  construction  of  a 
railroad y  it  was  agreed  that  the  en- 
gineer should  be  the  sole  judge  of 
the  quality  and  quantity  of  the  work, 
and  that  there  should*  be  no  appeal 
fi*om  his  decision,  except  as  therein- 
after provided.  It  was  further 
ngrecd,  that  aViy  dispute  relative  to 
the  performance  of  the  work  under 
the  contract,  or  to  any  work  not  pro- 
vided for  in  the  contract,  and  all 
damages  claimed  by  either  party  for 
non  compliance  wUh  the  contract, 
should  be  referred  to  two  engineers, 
whose  decision  should  be  conclusive 
between  the  parties.  Held, —  (per 
Carter  C.  J.,  Parker  and  Hilfmtl,  J.  J.) 
in  an  action  for  work  done  under  the 
contract,  and  for  extra  work, — that 
it  was  a  condition  precedent  to  the 
bringing  the  action,  that  the  amount 
due  the  plaintifl  should  be  ascertain- 
ed by  the  arbitrators. 

Per  N.  Parker^  M.  R.— That  a  mere 
agreement  to  refer  to  arbitration 
does  not  oust  the  Court  of  jurisdic- 
tion ;  but  that  where  a  reference  was 
made,  which  was  not  shewn  to  have 
been  put  an  end  to,  no  action  could 
be  brought 
Qtuer«,^  Whether  if  the  defendant  had 
prevented  the  arbitration,  the  plain- 
tiff could  not  have  recovered  on  a 
declaration  averring  that  fact. 
Mi^$  V.  i^ainl  Andrews  and  Quebec  R, 
R.  Co.  Page  677. 

CONSTABLE. 
*Sfe  Execution,  2.    Pleading,  1. 

A  constable  to  whom  an  execution  is- 
sued out  of  a  Justice's  Court  under 
1  Rtv.  Siat.  c.  187,  has  been  delivered 
to  be  executed,  is  liable  to  the  bail  in 
the  suit  before  the  Justice,  if  the  de- 
fendant (having  no  goods,)  offers  to 
sarrender  himself  to  the  constable  in 
discharge  of  his  bail,  and  the  consta- 
ble refloses  to  receive  him,  and  falsely 
retorns  to  the  execution,  that  be 


COSTS. 

could  not  And  any  goods  and  chat- 
tels, or  the  body  of  the  defendant; 
In  consequence  of  which  return  the 
bail  was  obliged  to  pay  the  debt. 
Totoer  V.  Suphtn$on,  Page  93. 

CONTRACT. 

Stt  Account  Stated,  2.  Condition 
Precedent. 

CONTRIBUTORY  NEGLIGENCE. 

Set  Negugence. 

CONVEEISION. 

Sawing  up  logs  which  the  defendant 
owns  as  tenant  in  common  with 
the  plaintiff,  and  mixing  the  deals 
with  other  lumber  belongiiig  to  the 
defendant,  so  that  the  plaintifl  cannot 
identify  his  property,  amounts  to  a 
destruction  of  the  common  property, 
for  which  the  plaintiff  may  maintun 
trover.  Qtuere,  whether  the  mere 
shipping  of  square  timber  by  one 
tenant  in  common,  and  sending  it 
out  of  the  country  for  the  purpose 
of  sale,  amounts  to  a  conversion. 
MeKny  v.  Crocker.  20 

CONVICTION. 

Stt  Sdmmaey  Con^'iction,  4. 

CORPORATION. 

Srt  Fredericton,  (Citv  of) 
University  of  New  Brunswick. 

COSTS. 

Stit  Insolvent  Debtor,  4.  Judgment 
Quasi  Nonsuit,  4,  6. 

1.  If  a  rule  for  judgment  as  in  case  of 
a  nonsuit,  is  discharged,  on  terms 
of  giviuff  a  peremptory  undertaking 
and  paying  the  costs  of  the  day,  and 
the  costs  are  not  taxed,  but  thecaase 
is  afterwards  tried,  and  a  verdict 
obtained  by  the  defendant,  he  can- 
not tax  such  costs  as  a  part  of  the 
general  costs  of  the  cause. 

hik$  V.  GilUH.  166 

2.  Where,  in  replevin,  the  defendant 
succeeds  on  the  plea  of  property — 
the  substantial  issue— be  is  entitled 
to  the  costs  of  the  witnesses  called 
to  prove  such  plea,  thoqgh  their  eri- 
dence  may  not  nave  been  excInilTeljr 
applicable  thereto.  ^Wmiy,  JMiinw. 


COSTS. 
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3.  Whero  a  motion  for  judgment  as  in 
case  of  a  nonsuit  was  frefused,  on 
the  ground  that  the  cause  had  once 
been  carried  down  to  trial  and  made 
a  remamt,  and  the  defendant's  attor- 
ney was  ordei*ed  to  pay  the  costs  of 
resisting  the  motion,  the  ground 
that  the  defendant  on  the  record 
was  only  the  nominal  defendant.  | 
and  that  the  cause  had  been  settlrd 
between  the  real  parties,  after  the 
notice  of  trial,  of  which  the  attor-! 
ney  was  aware;  and  he  afterward'* 
obtained  a  rule  ex  parte  for  costs  or| 
the  day,  for  the  same  defauit  for; 
which  the  motion  tor  judgment  a!« 
in  case  of  a  nonsuit  had  been  refused, 
the  Court  not  being  aware  that  it 
waf?  tlie  same  cause ;  —  On  a  motion 
to  set  aside  this  rule,  and  for  the 
attorney  to  answer  the  affidavits,  he 
produced  his  own  and  the  defen- 
dant's affidavits,  denying  that  the  de- 
fendant was  only  a  nominal  defen- 
dant, and  thatany  other  person  iiad 
authority  to  settle  the  suit,  or  to 
control  It,  the  motion  to  set  aside 
the  rule  was  discharged  without 
costs.    Graham  v,  ffetmore  Page  217 

4.  The  charges  of  a  solicitor  attend- 
ing the  execution  of  a  commission 
t<»  examine  witnesses  in  Enfclandy 
and  the  expenf^es  of  taking  evidence 
dt  bene  e$»e  in  this  Province  (which 
was  not  used  on  the  trial)  are  not 
taxable  as  costs  in  the  cause. 
Mcirivern  v.  Stymest.  340 

Cnder  the  ordinance  of  fees,  one  shill- 
ing only  is  taxable  for  attendance 
upon 'a  Judge.  Ibid. 

5.  Where  a  verdict  for  plaintiff,  in  an 
action  on  a  policy  of  insurance  claim- 

*  iiig  for  a  total  loss,  was  set  aside, 
and  the  defendant  after  a  notice  fur 
a  second  trial,  confessed  judgment 
under  the  Act  18  Vict,  c.  9,* for  a  sum  | 
amounting  to  a  partial  loss  only, 
whic  h  the  plaintiff  accepted:  Held, 
thai  lie  was  not  entitled  to  the  costs 
of  the  tir^t  trial.  Wood  v.  Stijmesf  429 

0.  The  ex|)enses  of  taking  the  evidence 
of  a  witticxs  examined  de  bene  esse 
before  the  first  trial,  but  which  evi- 
dence was  not  used;  not  allowed  to 
the  plaintiff  as  part  of  the  expenses  of 
preparing  for  the  second  trial.  Ibid, 

7.  A  charge  for  a  copy  of  the  abbre- 
viated bill  nsed  on  an  equity  appeal, 
is  not  taxable,  in  addition  to  the 
copy  used  at  the  original  hearing, 
where  the  same  counsel  argues  both 
17 


the  original  bearing  and  the  appeal. 
Gilbert  v,  Campbell.  440 
\.  The  Supreme  Court  on  hearing  an 
appeal  from  the  Divorce  Court,  has 
no  jurisdiction  to  grant  costs  to  the 
wife  pending  the  suit,  to  enable  her 
ti)  i»ro8('cute  the  appeal,  —  no  such 
application  having  been  made  to  the 
Court  below.    Hunter  y.  Hunter, 

Page  59:^ 

COUNSEL  FEES. 

See  Ueplevin.  8. 

COVENANT. 

^^et  Account  Stated,  3. 

CRIMINAL  LAW. 

.  Dy  t  he  Rev,  Stal,  c.  147,  any  person 
who  shall  unlawfully  and  nudtciously 

Eull  down  or  destroy  any  building, 
ridge,  or  other  erection,  shall  be 
guilty  of  felony:  Held,  1.  That  it 
was  not  necessary  to  allege  in  an 
indictment  under  this  Act,  for  pull- 
ing down  a  house,  that  it  was  aoue 
riotously.  2.  That  if  the  house  was 
pulled  down  unlawfully,  and  with- 
out any  bona  fide  belief  by  the  defen- 
dant that  he  had  a  right  to  do  it,  the 
Jury  might  infer  such  malice  as 
would  support  the  indictment. 
Regina  v.  Elston  2 
I.  The  statement  of  a  deceased  witness 
taken  on  oath  by  a  magistrate,  de- 
tailing ths  circumstances  under 
which  a  felony  was  committed,  is 
admissible  in  evidence  on  the  trial, 
under  the  Rev.  Stat.  c.  156,  §  7,  though 
it  is  headed  **  The  complaint/'  in- 
stead of  **  The  examination,"  of  the 
deceased,  and  does  not  appear  on  its 
face  to  have  been  taken  in  presence 
of  the  accused,  it  being  proved  that, 
in  tncM,  if  was  taken  in  his  presence. 
(Parktr  and  Ritchx^.,  JJ  ^  d'Mtaniihus,^ 
Reg  V.  Millar.  87 
I.  On  an  indictment  for  stealing  goods, 
alleged  to  be  the  ])roperty  of  A.  the 
defence  was,  that  the  goods  belonged 
to  the  prisoner,  and  never  were  A^a 
property;  the  jury  acquitted  the 
prisoner:  —  Held  (  VVi/wo/,  J.,  dis- 
senting), that  the  acquittal  was  vir- 
tually a  finding  that  the  goods  wore 
not  the  property  of  ^.  and  therefore, 
that  it  was  not  a  case  in  which  the 
Judge  should  order  restitution  of  the 

foods,  under  the  Rtv.  Stat.  e.  159,  § 
1,  though  he  might  be  of  opinion 
that  the  verdict  was  wrong,  and  that 


m  DEEP. 


DELIVERV. 


the  goods  belonged  lo  the  prosecu- 
tor. 

Held,  —  per  ff'ilmcl,  J.,  —  that  the  ver- 
dict did  not  necessarily  e8tabli*»h 
that  the  goods  did  not  belong  to  the 
prosecntor;  and  that  if,  notwith- 
standing the  acquittal,  the  Judge 
was  liiatisfied  that  the  ^oods  did  be- 
long to  the  prosecutor,  he  was  bound 
to  order  restitution.   Peg.  v.  Eveleth 

Page  201 

4.  On  an  indictment  for  stealing,  it 
appeared  that  the  goods  were  taken 
in  the  State  of  Main^,  and  brought 
Into  this  ])rovince.  Held,  —  that  in 
the  absence  of  proof  that  the  taking 
was  larceny  according  to  the  lawt^ 
of  Maine,  the  prisoner  could  not  be 
convicted.    Reg.  y.  Hill.  630 

(CRUELTY. 

See  Divorce. 

CUMULATIVE  REMEDY. 

Set  Wharfage  1. 

DAMAGES. 

Set  Insur-\nce,  7.    Intrufion,  2. 
Replevin,  1,  8.   School  Teacher,  2. 

DEED. 

Set  Account  Stated,  2,  3. 

1.  Jl.  leased  land  to  plaintiff  for  21 
years,  and  afterwards  conveyed  to 
B.  in  fe«,  a  piece  of  land  including 
that  leased  to  plaintiff.  The  deed 
contained  the  following  words:  "  A 

portion  of  which,  on  the  west  side 
**  of  the  brook,  is  under  lease  to  D. 

(the  plaintiff,)  which  lease  is  not 
**  yet  expired,"  B  conveyed  the 
whole  of  the  land  to  the  defendant; 
and  both  the  defendant's  deed,  and 
the  deed  from  A  to  B,  were  register- 
ed before  the  plaintiff's  lease. 
Held,  1st,  that  B  was  only  a  purchaser 
of  the  reversionary  interest  in  the 
land  leased,  and  not  of  the  land 
itself,  till  the  expiration  of  the  lease, 
which  was  not  therefaro  void  as 
against  him  under  the  Registry  Act. 

2.  That  as  B  was  not  a  subsequent 
purchaser  of  the  land  leased,  he  could 
not,  b^  conveying  to  the  defendant, 
give  mm  a  better  title  than  B  him- 
self had. 


3.  Though  a  subsequent  purch.a!»er 
from  ^,  lor  rahuible  consideration, 
with  a  regixfored  deed,  wonid  avoid 
an  unregistered  lease,  it  would  not  be 
so  if  the  conveyance  was  made  ex- 
pres«*lv  subject  to  ilic  lease.  Down^ 
V.  Gordon.  Page  174. 

2.  A  deed  from  an  administrator, 
under  license  to  sell  for  payment  of 
debts,  held  good  against  K  bonaflde 
purchaser  from  the  heir,  though  the 
deed  of  the  latter  was  first  iegistcre<l. 
and  the  application  for  license  was 
not  made  till  nine  years  after  the 
death  of  the  ancestor. 

Semhfe,  that  a  purchaser  from  tho 
heir  takes  the  land  Kuhject  to  the 
debt*  of  the  anccntor.  Doe  v.  R'-brrf- 
son.  131. 

3.  A  deed  of  conveyance  described  the 
land  as  a  piece  ot  land  *•  btinc^  loinu-m- 
"6'r  stven-*  in  tho  division  of  a  cer- 
tain property,  *'  and  running  from 

Crooked  Crtfk:'  &c.;--IIeM,  that 
the  whole  of  lot  No.  7  passed  by  the 
deed  (the  grantor  having  tlie  right 
to  convey  the  whole)  though  the  line 
of  that  lot  did  not  run  from  Crttoked 
Creek.    Stilts  v.  Kei^er.  285. 

4.  An  unregistered  detd  of  release 
transfers  no  property  to  the  releasee, 
and  giTCS  no  right  to  enter  on  the 
land.    Pottison  v.  IHnglfy.  553. 

6.  As  between  tlie  grantor  and  gi-an- 
tee,  the  registry  of  a  deed  transfers 
the  title  and  possession  by  relation, 
from  the  delivery  of  the  deed;  but 
it  will  not  affect  the  immediate  right 
of  third  i>artic8,  uot  privy  to  the 
deed.  '  Ibid. 

6.  The  Equity  Act  (17  Fid.  c.  18), 
directs  that  on  sales  by  a  barrister, 
he  shall  immediately  upon  sudi 
•*  sale,"  execute  a  conveyance  of  the 
land  to  the  purchaser. 

Held, — That  this  meant — wit  boat 
any  unnecessary  delay :  and  that 
throe  weeks  after  the  sale  was  not 
an  unreasonable  time  for  the  execn- 
tion  of  the  deed.   Dje  y.  Coigley.  561. 

7.  Becoming  bail  for  the  grantor  is  a 
sufficient  valuable  consideration  to 
support  a  deed.  Crockford  y.  Equila- 
bit  Inn.  Co.  651. 

8.  A  deed  executed  in  a  foreign 
country,  may  be  proved  in  this  Pro- 
vince by  the  subscribing  witness,  for 
the  purpose  of  registry.  Ibid. 

DELIVERY. 

See  License  to  Cut  Toibkb. 

DEPOSITION 


DISTRESS. 


EQUITY. 
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DEPOSITION. 
St"  Criminal  Law,  2.  Evidence,  1,  8. 

DE  PROPRIETATE  PROBANDA. 
(WRIT  OF) 

Ste  Replevin,  7.  8. 

DEPUTY. 

A  person  specially  dopiitif.cd  by  a 
Sheriff  to  expciue  a  writ,  is  not  a 
deputy  wilhin  the  meaning  of  I  Rrv. 
Slat,  c.  131,  and  is  not  required  to 
^ive  security.  Pat  won  v.  Ttnglry, 
Page  563. 

DESCRIPTION. 

See  Deed,  3. 
DEVASTAVIT. 

See  Will,  3. 
DISCLAIMER. 

1.  Defemlant  went  into  possession, 
under  a  verbal  lease  fronn  year  to 
year,  by  a  married  woman,  ot*  her 
own  property,  made  witli  consent  of 
her  husband,  by  wliich  the  rent  was 
to  be  paid  to  her.  While  this  ten- 
ancy was  subsisting,  the  husband 
denied  the  right  of  his  wife  to  make 
this  lease,  and  claimed  the  rent, 
which  the  tenant  refused  to  pay  him, 
alleging  that  he  held  the  property 
u nder  i he  lea.«e  from  the  w i fc, ana  that 
while  the  lease  continued,  the  hus- 
band had  no  ri;^ht  to  the  land:— 
Held,  that  though  the  legal  effect  of 
the  lease  was  to  create  the  relation 
of  landlord  and  tenant  between  the 
husband  and  the  tenant;  the  denial 
by  the  latter  of  the  husband's  riffht 
to  the  rent,  did  not  amount  to  a  ais- 
clalmer,  and  entitle  the  husband  to 
eject  the  tenant;  as,  by  claimiiig  to 
hold  under  the  lease,  he,  in  effect, 
admitted  that  the  husband  was  his 
landlord.    Doev,  Taylor.   Pago  144. 

2.  A  mere  refusal  by  a  tenant  to  pay 
reuty  does  not  amount  to  a  disclaim- 
er. Ibid, 

DISTRESS. 

Su  Leask,  1.  Wharfage,  1. 


DIVORCE. 

To  entitle  a  wife  to  a  divorce  on  the 
ground  of  cruelty,  there  must  be 
acts  of  violence  or  ill-treatment  by 
the  husband,  by  which  her  life  or 
health  are  endangered;  or,  there 
must  be  threats  of  such  violence  or 
ill-treatment,  under  circumstances 
which  lead  to  a  conclusion  that  there 
was  an  intention  on  his  part  to  carry 
such  threats  into  execution.  A 
slight  blow,  given  without  premedi- 
tation, and  in  consequence  of  insult- 
ing remarks  made  to  the  husband  by 
his  wife,  does  not  amount  to  crneltv'. 
Hunter  v.  Hunter.  Page  693. 

DONATIO  MORTIS  CAUSA. 

.4.,  shortly  before  his  death,  gave  his 
wife  a  box  containing  certain  things, 
under  circumstances  which  would 
amount  to  a  donatin  mortii  cauga. 
The  box  contained  a  deposit  receipt 
for  £300.  which  had  in  the  Bank. 
Held, — That  this  receipt  being  only 
evidence  of  a  debt*  and  not  a  docu- 
ment that  could  be  transferred  so  as 
to  make  the  Bank  liable  to  a  third 
party,  the  £:^00  did  not  pass  as  a 
donatio  mortis  causa.    Ex  parte  Gerow* 

612. 

DOWER. 

See  Judgment  Quasi  Nonsuit. 

ENTIRE  CONTRACT. 

See  Insurance,  4. 

ENTRY  DOCKET. 

See  Bail,  1. 

EQUITY. 

Sec  Account.  Costs,  7.  Mortgage,  3. 

M,  being  indebted  to  the  plaintiff  and 
other  persons  for  lumber,  aud  being 
also  indebted  to  the  defendants  gave 
them  a  warrant  of  attorney  to  con- 
fess judgment,  subject  to  a  dtfeasance 
stating  that  it  was  given  to  secure 
the  defendants  in  the  amount  due 
them  from  Af.,  and  in  all  sums  which 
they  might  pay  under  a  certain 
agreement  then  made  between  t^iem. 
By  this  agreement,  the  defendants 
undertook 


ESTOPPEL. 


EVIDENCE. 


undertook  and  agreed  to  pay  (inter 
alia)  by  three  instalments,  all  balan- 
ce'^  duo  by  M»  on  logs  and  timber 
delivered  to  him  since  a  certain  day, 
—the  amounts  to  be  fixed  by  orders 
drawn  by  him  on  defendants;  the 
defendants  to  have  power  to  issue 
execution  forthwith,  and  sell  all  the 
real  and  personal  estate  of  Af.,  and 
after  paying  all  expenses,  to  retain 
the  proceeds  till  the  purposes  of  the 
agreement  wei'e  satisfied,  and  if  any 
surplus  remained,  to  pay  the  same 
to  Af.  The  plaintiff  and  M.  having 
settled  the  amount  due  plaintiff  for 
lumber,  M.  drew  an  order  on  the 
defendants  for  the  amount,  and  they 
paid  the  first  instalment  to  the  plain- 
tiff, and  indorsed  it  on  iho  order. 
When  the  second  instalment  came 
due,  the  defendants  refused  to  pay, 
because  M*s  property  Hold  under  the 
judgment,  was  insufScient  to  pay 
the  several  amounts  mentioned  in 
the  agreement.  Held,  1.  That  the 
plaintiff  having  assented  to,  and 
acted  upon  the  agreement  betwren 
the  defendants  and  M.^  X\w  relation 
of  trustee  and  cestui  ywc  tnist  was 
thereby  created.  2.  That  the  deleii- 
dants  were  absolutely  bound  by  ilie 
agreement,  to  pay  the  plaintiff  the 
amount  stated  in  the  order,  irre^.pec- 
tivo  of  the  amount  realized  under 
the  execution  against  3/.;  and  8. 
That  the  plaintiff  had  a  remedy  in 
Equity,  for  a  specific  performance  of 
the  agreement.  Pickard  v.  /  en/r  d 
Bank,  Page  472. 

EQUITY  OF  REDEMPTION. 
See  Mortgage,  2. 
.      EQUITY  SALE. 
5ce  Deed,  6. 
ERROR,  (WRIT  OF) 
See  Scire  Facias. 
ESTOPPEL. 
See  Award,  1. 

1.  A  party  relying  upon  a  judgment 
recovered,  as  an  estoppel,  should 
plead  it  so  that  the  plaintiff  may 
lake  issue  upon  it.  Sutis  v.  Fergu- 
8on.  110. 


2.  When  a  judgment  is  not  pleaded  as 
an  estoppel,  but  the  facts  relied  on 
are  stated  in  a  notice  of  defence 
given  under  the  Act  13  Viet.  c.  82,  it 
is  opcu  to  the  jury  to  find  the  truth 
of  the  facts  on  which  the  plaintiff 
relies  as  an  answer  to  the  judgment 
and  execution.  Ibid. 

3.  Plaintiff  purchased  lumber  ft-om  J., 
but  before  he  got  possession,  it  was 
seized  and  sold  under  au  execution 
issued  by  the  defendant  against  J. 
An  action  having  been  brought  by  /. 
against  the  plaintiff  for  the  price  of 
the  lumber,  it  was  agreed  between 
the  plaintiff  and  defendant  that  the 
plaintiff  should  defend  the  action, 
on  the  ground  that  the  lumber  wats 
rightfullv  seized  under  the  execu- 
tion, and  that  the  defendant  should 
save  the  plaintiff  harmless  in  case  he 
was  unsuccessful  in  the  action.  J, 
recovered  in  the  action,  and  the 
present  defendant  paid  him  the 
amount  of  his  Judgment  :^Held, 
That  the  plaintiff,  by  so  defending 
the  action,  and  inducing  the  defen- 
dant to  pay  the  amount  of  the  verdict 
to  J,,  was  estopped  from  sueing  the 
defendant  for  the  conversion  of  the 
lumber,  on  the  ground  that  he  had 
no  right  to  levy  on  it.  Crocker  v. 
Hutchtngon.       '  Page  139. 

4.  Defendant  purchased  lumber  from 
D,  who  claimed  to  be  the  owner. 
In  replevin  by  the  plaint! fi,  who 
owned  the  lumber,  the  defendant 
cannot  set  up  as  a  defence,  that  D, 
liud  anthority  from  the  plaintiff  to 
f^eU  the  lumber  for  a  cf^rtain  price; 
the  defendant  in  purchasing  having 
dealt  with  D,  as  the  owner  of  the 
lumber,  and  not  as  the  plaintiff's 
agent.   Davia  v.  Cushinfr,  883. 

EVIDENCE. 

See  Criminal  Law,  2.  Estoppel,  2. 
Judgment,  1.  Justice  of  the  Peace. 

1.  Where  a  bill  of  lading,  which  had 
been  proved  before  commissioners 
appointed  to  take  evidence,  was  not 
enclosed  in  the  return  of  the  com- 
missioners, but  was  offered  in  evi- 
dence on  the  ground  that  it  was  re- 
ferred to  in  the  depositions,  and  was 
indorsed  with  a  certificate  tifcned  by 
both  commissioners,  that  it  had  beeii 
before  them;  and  the  handwriting 
of  one  of  the  commissioners  was 

proved 


EVIDENCE. 


proved  by  a  witness,  but  that  of  the 
other  only  by  a  comparison  with  the 
signature  upon  the  commission: 
Held, — That  the  evidence  was  pro- 
perly i-ejected  at  the  trial, 

Sembte,  that  it  would  be  admissible 
if  there  were  clear  evidence  that  it 
was  the  identical  paper  produced 
before  the  commissioners,  and  was 
in  exactly  the  same  state  as  when  so 
produced.  Thompson  v.  Re^d,  Page  7. 

2.  Where  a  criminal  charge  has  been 
tried  at  the  Sessions,  and  the  exami- 
nations taken  by  the  magistrate  on 
the  complaint,  ai*e  in  the  poseRsion 
of  the  Clerk  ot  the  Peace,  a  certified 
copy  from  him  is  evidence  under  the 
Act  21  Vie.  c.  3,  §  7,  Bi/r^oyne  v. 
Moffatl.  13. 

3.  A  commission  issued  from  the  Su- 
preme Court  of  this  Province,  for 
the  examination  of  witnesses  in  Ire- 
land,  in  which  the  plaintiffs  were 
named  **  Hugh  Jatnea  and  Heatly  fV,, 

his  wife."  The  depositions  re- 
turned were  entitled,    In  the  Su- 

preme  Court  of  J\ova  Scotia,*^  and 
in  the  title  of  the  cause,  the  female 
plaintiff  was  called  "  Heatiy  Jinn^ ; 
Held,  that  the  depositions  could  not 
be  received  in  evidence.  Dot  v.  Mc- 
Laughlin, 54 

4.  In  an  action  against  the  secretary 
of  the  Society  of  Underwriters  un- 
der the  Act  21  Vict.  c.  61,  the  declar- 
ations of  an  underwriter  on  the  poli- 
cy, relative  to  the  subject  matter, 
arc  evidence  against  the  defendant; 
and  if  such  declarations  refer  to  facts 
stated  ill  an  afHdavit  obtained  by  the 
plaintiff  respecting  the  loss,  such 
affidavit  is  also  admissible.  Duffi/ 
V.  Stymest.  197 

t*).  A  report  of  the  circumstances  of  the 
loss,  made  to  the  defendants  by  their 
agent,  a  copy  of  which  had  been 
given  to  the  plaintiff,  is  notevidence 
without  notice  to  produce:  and 
7M«re,  whether  it  would  then  be  ad- 
missible. Ibid. 

{).  In  an  action  for  wages  due  the  in- 
testate as  master  of  a  ship,  a  letter 
written  to  him  by  the  owner  offer- 
ing to  employ  him  at  a  certain  rate, 
is  evidence  of  the  rate  of  wages; 
and  it  will  be  presumed  that  the 
offer  was  accepted  and  acted  on  by 
the  master.  Dorman  v.  Andrrtton. 

215 

7 .  In  an  action  charging  a  person  as 
executor  dt  son  tori  by  meddling 
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with  the  goods  of  the  deceased,  a 
declaration  of  the  deceased  while  in 
possession y  that  the  floods  did  not 
belong  to  him,  is  evidence  for  the 
defendant.   Powell  v.  ffathen. 

Pago  258 

8.  Where  one  of  the  parties  to  the  suit 
is  called  as  a  witness  by  the  other 
pai*ty,  it  is  discretionary  with  the 
Judge  to  allow  him  to  be  examined 
as  a  hostile  witness.  Atkinson  v. 
Atkinson,  271 

9.  The  opposite  party,  on  the  record 
is  not  necessarily  a  hostile  witness ; 
his  conduct  on  the  stand  is  the  pro- 
per test.  Ibid. 

10.  A  notice  of  defence  given  under 
the  Act  13  Vict.  c.  32,  is  not  part  of 
the  iVtJiPriuarecord.whWhmay  there- 
fore be  put  in  evidence  without 
proving  the  notice,  or  accounting 
for  its  absence.    Latoton  v.  Adams. 

274 

11.  If  a  witness  called  to  prove  a  case, 
unexpectedly  gives  evidence  in  op- 
position to  it,  the  Judge  may  allow 
the  party  calling  such  witness,  to 
treat  him  as  hostile,  and  to  cross- 
examine  him;  though  the  effect  of 
doing  so  may  bo  to  discredit  his 
testimony.    /  ovidson  v.  Arsinean, 

289 

12.  In  an  action  for  obstructing  a 
water-conrse,  flowing  through  the 
lands  of  the  plaintiff  and  defendant^ 
an  ao^reeinent  between  them,  where- 
by tn^  defendant  agreed  to  enlarge 
the  water-course,  and  did  so,  and 
was  paid  for  it  by  the  plaintiff,  is 
relevant  evidence  for  the  plaintiff. 
Palmer  V.  Turner.  290. 

13.  The  testimony  of  a  witness,  since 
deceased,  given  on  a  former  trial  be- 
tween the  same  parties,  may  be  re- 
ceived in  evidence  from  the  Judge's 
notes,  though  the  suits  are  different, 
provided  the  question  in  issue  in 
each  is  substantially  the  same  (Car- 
ttr^  C.  J.,  duhitante).  Bennett  y.  Jones, 

342 

14.  The  statements  of  the  plaintiff,  in 
a  bill  in  Equity,  under  oath,  are  evi- 
dence against  him,  in  an  action  at 
law.    Doe  v.  Ross.  846 

15.  Ill  a  prosecution  tried  before  the 
Mayor  of  Fredericlon  for  violating  a 
bye-law  of  the  Corporation,  the  bye- 
law  must  be  proved.  Ex  parte  Mul- 
ligan. 381 

16.  A  witness  cannot  be  asked  in  cross 
examination,  for  the  purpose  of  con- 
tradicting 
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EXECUTION. 


EXECUTORS  AND  ADMINISTRATORS 


tiadicling  liim,  "whether  he  ha*',  not 
made  a  certain  stniemcnt  in  proceed- 
ings filed  in  the  Banlvrnpt  Court  in 
Ertfrland  unless  the  ori&riiinl  proceed- 
ings in  the  Banlvrnpt  Court  are  pro- 
duced. A  certified  copy  of  the  pro- 
ceedings is  not  sufllcient  for  (lie  pur- 
pose.   Campbell  v.  Gilbert.  Page  420 

17.  A  licence  to  sell  land  for  pji>  ment 
of  debts,  granted  by  the  Governor  in 
Council,  under  the  Act  26  Geo.  3,  r. 
11,  may  be  proved  by  a  copy  of  the 
order  certified  by  the  Clerk  of  the 
Executive  Council  under  the  Act  21 
Vict.  c.  3.    Cavfthry  v.  Inman.  399. 

18.  Evidence  is  admissible  to  contra- 
dict a  statement  made  by  a  witness 
for  the  defendant,  though  the  efiect 
of  such  evidence  ma>-  be  to  confirm 
the  plaintiff  *8  original  case. 

"Where  evidence  is  admissible  in 
itself,  the  time  of  its  admission  is  in 
the  discretion  of  the  Judge.  Heavy 
V.  OdelL  624. 

19.  Where,  bv  the  certificate  indorsed 
on  a  deed,  it  appeared  to  have  been 
acknowledged  on  a  day  subsequent 
to  its  registry,  the  Registrar  may  be 
called  to  prove  the  day  of  registry, 
and  that  the  certificate  of  acknow- 
ledgment was  upon  it  at  that  time. 
Doe  v.  Fa'U.  540. 

EXECUTION. 

Stt   Constable.     False  Imprison- 
ment, 1.  Poundage. 

1.  An  execution  issued  on  a  summary  , 
judgment  is  a  justification  to  the 
Sheriff  for  any  act  done  under  it, 
without  proof  of  the  filing  of  the, 
bill  of  costs,  as  directed  bv  the  Act ' 
12  Vict.  c.  40.    PaitxMon  v.  Tin^lty. 

2.  Since  the  Act  22  Vid.  c.  27,  autlioriz- 
ing  constables  to  serve  processes 
from  Justices'  courts,  in  any  part  of 
the  county  for  which  they  are  ap- 
pointed, an  execution  issued  by  a 
Justice,  under  1  Rfv.  Slot.,  c  137, 
may  be  directed  to  any  constable 
of  the  county. 

Such  a  deviation  from  the  pre- 
scribed form  does  not  afi'ect  the  sub- 
stance of  the  execution.  Atkinson  v. 
Dtsmoud,  664. 

3.  A  fraction  of  a  day  will  not  be  con- 
sidered with  reference  to  the  time  of 
the  signing  judgment  and  issuing 
execution ;  therefore,  where  an  ex- 


ecution was  delivered  to  the  Sherifi" 
before  the  judgment  was  aclnally 
signed,  but  on  the  same  dav  that  it 
was  signed,  it  wa.<»  held  regular.  St. 
Stephen  Bank  v.  A.  B.  and  Cnnnda 
Railway  Co.  Page  629. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Anv  dealing  wiih  the  goods  of  a 
deceased  person,  by  which  the  party 
so  dealinsr  assumes  to  exercise  a 
control  over  the  goods,  is  evidence 
against  him  as  executor  de  son  tort. 
Ptiuell  V.  H'athen.  258. 

2.  In  an  action  charging  a  person  as 
ex^'cuto*-  des'tntart  by  meddling  with 
the  goods  of  the  deceased,  a  declara- 
tion of  the  deceased,  while  in  |)os- 
f-ession,  that  the  i^oods  did  not 
belong  to  him,  is  evidence  for  the 
defendant.  Udd. 

3.  A  claim  of  an  administrator  for 
maintenance  of  the  intestate,  is  a 
charge  against  the  estate,  and  may 
be  allowed  by  the  Judge  of  Probates 
on  passing  the  administrator's  ac- 
count.   In  re  HoUy.  406. 

4.  Where  the  admiinstrator  claimed 
li»r  a  period  of  ten  years  prior  to  the 
intestateV  death,  which  was  allowed 
by  the  Judge  of  Probates ;  on  appeal 
by  the  next  of  kin,  the  amount  wa« 
ri'duced  to  six  years.  Jbid. 

T).  While  during  (he  period  claimed  for 
nniintaining  the  intestate,  the  ad- 
minihtrator  was  receiving  the  pro- 
crcds  of  the  inteslate*s  farm,  he  wa^ 
allowed  to  appropriate  such  proceeds 
toward  paying  his  demand.  Ibid. 

G.  Land  was  devised  to  an  executor 
to  sell,  if  necessary,  to  meet  any 
deficiency  of  assets  for  payment  of 
debts  and  le;;acies.  Alter  the  execu- 
tion of  the  will,  the  testator  convey- 
ed the  land  to  the  executor,  wlio 
undertook  to  pav  the  purchase 
money,  and  charged  himself  with  it 
in  the  inventory:  Held, — that  he 
was  liable  for  the  amount,  and  thai 
it  formed  part  of  the  residuary 
estate.  H'etmorex.  Ketchum.  Page  408. 

7.  Where  a  legacy  is  charged  on  laud 
devised,  it  should  not  be  included  as 
a  payment  Uy  the  executor,  in  hin 
account  with  the  estate.  Ibid. 

8.  A  testator  named  seven  csecators 
in  his  will,  and  directed  that  if  any 
of  them  should  die  or  renounce,  the 
remaining  executors  should  appoint 

others 
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others  in  ilioir  place,  so  Hint  the  same 
iiiuiiber  should  mIwhvs  exi«»i.  Two 
<»t"  tlie  cxecnforR  ii:inied  in  the  wil 
died,  and  the  survivors  appointed 
two  otht-r^  who  w«*re  sworn  as  ex- 
cenlors,  and  probate  ^ranted  to  them 
after  tlie  ori;^inal  probate  was  «rrunt' 
ed.  Held,  that  the  testator  eou'd 
dele^rate  this  power  of  appointnnnit 
to  liis  executors,  and  that  the  two 
persons  appoinfrd,  could  a« 
execuUns,  with  fho<e  nani<'d  in  the 
will.    fFn'gkf.  V.  StaMjuse.  I'agc  450. 

EXONERETUIl. 

Affioavit.  Bail. 

FALSA  DEMONSTKATIO. 

See  Deed,  3. 
FALSE  IMPRISONVfENT. 

1.  A  party  arrested  on  an  execution, 
issued  upon  a  judgment  siorned  a- 
gainst  him  and  three  othcrs,and  who 
Jnis  been  di>char<fed  by  a  Jud^o*8 
order,  on  liie  *f round  that  h»3  had  not 
been  served  with  process  in  the  suit, 
and  had  not  auiliorized  an  appear- 
ance to  be  entered  for  Idm,  may 
maintain  an  action  for  false  impris- 
onment a<^aiint  the  jud(<ment-plain- 
tiff,  at  whose  instance  the  execution 
issued ;  tliou<fh  the  judgment  has  not 
been  set  aside.    Sulis  v.  Ferguson, 

110 

2.  If,  as  a  defence  to  an  action  for 
lalse  imprisonment,  the  defendant 
pleads  a  jtidj^ment  recovered  against 
the  plaintiir  and  others,  and  execu- 
tion thereon,  the  plaintiff  may  reply, 
that  on  application  to  a  Judge,  his 
arrest  under  the  execution  was  set 
aside,  on  the  ground  that  he  had  not 
been  served  with  process  in  the  ac- 
tion, in  which  this  judgment  was 
recovered,  and  had  no  notice  there- 
of, and  had  not  appeared  therein. 

Ibid. 

3.  Defendant  caused  the  plaintiff  to  be 
arrested  for  a  del^t,  which  wa?  se- 
cured by  a  mortgage  on  real  estate ; 
he  afterwards  recovered  judgment, 
and  purchased  the  plaintiff's  equity 
of  redemption  in  the  mortgaged 
premises,  at  Sheriff's  sale:  Held, 
that  thongh  this  might  be  an  equita- 
ble satisfaction  of  the  debt  for  which 
the  plaintiff  was  in  custody,  the  de- 


fendant, in  the  absence  of  any  order 
of  the  Court,  for  the  plaintiff's  dis- 
cliarire  or  any  legal  termination  of 
the  suit,  shewn,  was  not  liable  to 
an  ac.fion  for  refusing  to  discharge 
the  plaintitf,  and  retaining  him  in 
pris()n,  without  reasonable  and  pro- 
b.ible  cause.   McPhelim  v.  Weldon, 

Page  358 

FALSE  RETURN, 

See  CUNSTABLK. 

FORCIBLE  ENTRY. 

See  Trespass,  4. 

FRACTION  OF  A  DAY. 

See  Execution,  3. 

FRAUD. 

Set  Insolvent  Debtor,  4.  Judg- 
ment, 1.   Trespass,  9. 

FRAUDS.  (STATUTE  OF) 

B.  applied  to  the  plaintiff  to  hire  a 
horse,  and  was  refused.  Defendant 
then  said  to  plaintiff:  If  you  give 
*'  him  the  horse  I  will  be  responsible 
"  if  anything  goes  wrong."  The 
plaintiff  let  B.  have  the  horse,  and 
he  injured  him.  Held,  that  such 
promise  was  within  the  statnte  of 
frauds,  and  not  being  in  writing, 
the  defendant  was  not  liable.  Hamm 
v.  Me  ^fee,  386 

FllAUI)ULENr  CONVEYANCE. 

Set  TltKSPASS,  9.     VOLUXTARY  DbED. 

FR2DERLCTON;  (CITY  OF) 
Set  AxcnoRAGE.  Bte-law. 

1.  A  sale  by  the  Corporation  of  FVeder- 
icton  of  a  right  to  collect  market  tolU 
for  a  year,  is  not  illegal  nnder  the 
City  charter,  22  Vict,  c,  8;  and  a 
bond  given  to  the  City  by  the  pur- 
chaser, (who  was  authorized  to  col- 
lect the  tolls)  for  the  amount  of  the 
purchase  money,  may  be  enforced. 
(RUchiey  J.,  dissenting)  Cify  of 
Fre^ericion  v.  Mulligan,  571 

2.  The  47th  section  of  the  charter, 
which  directs  that  no  person  shall 

be 


676       INSOLVENT  DEBTOR. 


INSURANCE. 


be  capable  of  acting  in  any  office 
accoaiitable  for  the  City  revcnaes, 
till  he  has  given  a  bond  with  sureties, 
conditioned  to  pay  over  moneys  col- 
lected to  I  he  City  Treasurer,  does 
not  prevent  the  Coiporation  from 
making  an  arrangement  tor  the  pay- 
ment of  a  gross  sum  for  market  toll«i, 
in  lieu  of  the  «mall  sums  received 
from  timQ  to  time  on  encb  article. 

GENERAL  AVERAGE. 
iSee  Ik 8U RANGE,  8. 
GERMANTO^VN  LAKE. 
Su  Commissioners  of  Sewers. 
GRIEVOUS  BODILY  HARM. 
See  Assault  and  Battery. 
HUSBAND  AND  WIFE. 
See  Disclaimer,  1.  Divorce. 
INSOLVENT  DEBTOR 

1.  It  is  no  answer  to  an  application  for 
discharge  by  a  debtor  who  has  re- 
ceived the  weekly  allowance  for  six 
months  under  the  Insolvent  Confined 
Debtors'  Act,  that  he  has  the  means 
of  supporting  himself :  that  is  a 
ground  for  suspending  the  order  for 
support.  Desbnsayy  Mootuy.  Pagel. 

2.  On  a  motion  for  discharge  under 
the  Insolvent  Confined  Debtors '  Act 
(1  Rev.  Stat,  c,  124,  §  9),  the  affidavit 
must  state  the  reason  why  the  appli- 
cation to  the  Justices  was  refused. 
It  is  not  sufficient  to  swear,  in  the 
words  of  the  Act,  that  the  former 
application  was  made  without 
**  success."  Hig^insy,  Hamiltoji,  12. 

3.  Defendant  having  been  arref^ted  on 
mesne  process,  applied  for  support 
under  the  Insolvent  Confined 
Debtx)r8'  Act  (1  Rev.  -^/o/.  c.  124)  and 
was  refused.  He  afterwards  put  im 
special  bail,  and  after  the  judgment 
was  again  arrested  on  a  ca.  aa.  Held, 
that  he  could  not  apply  to  the  Court 
fer  discharge  under  the  ninth  Section 
of  the  Act  until  he  had  made  another 
application  to  the  Justices  since  his 
second  arrest.  fVnUace  v.  CoUman,  19. 

4.  A  motion  for  discharge  under  the 
Insolvent   Confined  Debtors'  Act, 


was  dismissed  with  costs :  it  appear- 
ing that  defendant  had  been  guiltv 
of  fraudulently  making  away  with 
his  property,  and  had  refused  to  pay 
plaintiff,  although  he  had  ample 
means  after  the  commencraentof  the 
action.   MtrriU  v.  Godfrey.  Page  101. 

INSURANCE. 

1.  Plaintiff  being  in  possession  of  a 
house,  effected  insurance  upon  it  as 
owner.  The  property  on  which  the 
house  stood  was  lease-hold,  and  the 
title  for  a  term  ot  years  prior  to  the 
insurance  wa(»  in  fV.,  under  whom 
the  plaintiff  professed  to  claim. 
Before  the  insurance,  ff.  assigned 
the  lense  to  B.  Held.  I  hat  the  title 
was  in  B.  by  the  rt*gi^lry  of  the  as- 
Hignment,  without  any  entry;  that 
the  plaintiff  was,  at  most,  but  tenant 
from  year  to  year,  and  could  not  re- 
cover'on  the  policy.  Croekfordy.  The 
London        Insurance  Compony.  152. 

2.  Ill  an  action  against  the  Secretary 
of  the  Society  of  Underwriters  un- 
der the  Act  21  Viet.  e.  61  the  declar- 
ations of  an  underwriter  on  the 
policy  relative  to  the  subiect  mat- 
ter, are  evidence  again^t  the  deten- 
dant;  and  if  such  declarations  refer 
to  facts  stated  in  an  affidavit  ob- 
tained by  the  plaintiff  respecting  the 
loss,  such  affidavit  is  also  admissible. 
Duffy  y.'Slymest.  197 

3.  A  report  of  the  circumstances  of  the 
loss  made  to  the  underwriter  by 
their  a^ent,  a  copy  of  which  had 
been  given  to  the  plaintiff,  is  not 
evidence  without  notice  to  produce: 
and  quart.,  whether  it  would  then  be 
admissible.  Ibid. 

4.  In  a  policy  of  insurance  on  build- 
ings and  merchandise,  one  of  the 
condition!^  of  the  policy  declared, 
that  if  there  should  be  any  fraud, 
overcharge,  or  false  swearing,  tlie 
claimant  should  forfeit  all  claim  un- 
der the  policy;  —  Held,  that  the 
contract  was  entire,  and  that  if 
plaintiff  was  guilty  of  false  swear- 
ing in  relerence  to  the  goods,  he 
could  not  recover  any  part  ot  the 
insurance.  Cashman  v.  The  London 
i;r.  Insurance  Company.  216 

5.  The  mere  fact  that  the  defendants 
did  not  require  further  preliminary 
proof,  as  they  might,  under  the  pol- 
icy, hare  done,  will  not  prevent 
them  availing  themselyea  of  the 

objection 
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objection  timt  there  has  been  fal^e 
8  wearing.  Ibid. 
C,  The  fact  of  the  defeiubint**'  aj^eiit 
having  jriven  evidence  before  a 
nia<(t8trate,  on  an  invesli^ation  as 
to  the  orij/in  of  the  tire,  held  under 
tlie  Act  21  Vict,  c.  48,  is  no  evidence 
of  waiver  of  objection.  IfAd, 

7.  A  vesficl  saile<l  from  Cienfuegos  for 
jVew  York,  and  next  day  strucii  on  a 
roek.  She  continued  on  her  voyage 
for  ten  dayR,  and  then  put  back  to 
Havana,  whicli  she  reached  in  five 
days  more.  A  survey  was  lield, 
and  it  was  found  shn  could  not 
safely  proceed  to  A'ew  York  without 
repairs,  which,  the  master  said, 
would  cost  tliere  more  than  the  ves- 
t-^X  was  worth,  though  they  could 
have  been  made  in  this  Province  for 
about  £75.  The  vessel  was  safe  in 
Che  liarbor  of  Havana  witliout  re- 
pairs; and  instructions  might  have 
been  received  there  trom  the  own- 
ers, in  a  month;  —  Held,  that  the 
master  was  not  justified  in  selling 
the  vessel,  and  tiiat  the  underwriters 
were  not  liable  for  a  total  loss,  witli- 
out notice  of  abandonment. 

Stmb'ty  tliat  even  if  tiie  plaintifl'  could 
have  recovered  for  a  partial  loss,  it 
could  only  be  for  nominal  damages, 
as  there  was  no  evidence  by  which 
the  amount  of  lows  could  be  esti- 
mated,     ood  V.  Stymtit,     Page  309 

8.  A  vessel  sailed  from  Shields  bound 
for  Providenccy  Khodt  Island,  and  in 
consequence  of  a  storm,  part  of  the 
cargo  was  jettisoned,  and  the  vessel 
was  obliged  to  put  back  into  Cowts 
lor  repairs.  On  her  arrival  at  Pro- 
vidtnre,  a  general  average  was  made 
up,  including  the  wages  and  main- 
tenance of  the  crew  at  Cowes ;  Held, 
that  the  rule  of  general  average  pre- 
vailing at  Rhode  lala^tdf  and  not  the 
English  rule,  was  to  be  adopted, 
though  the  policy  was  made  at  a 
British  port.   McGivern  v.  Stt/mest, 

320 

0.  PlaintiflT  insured  as  owner,  a  house 
in  his  possession,  on  leasehold  pro- 
perty, the  title  to  which,  prior  to  the 
insurance,  was  in  ff,  under  whom 
the  plaintiff  claimed  by  an  unregis- 
tered assignment  of  the  lease.  Bo- 
fore  the  insurance,  W,  had  assigned 
the  lease  to  B.  whose  assignment 
was  registered.  Held,  —  that  by  the 
registry  of  the  assignment,  the  title 
was  in  B.  without  actaal  eutrv; 
18 


and  that  the  plaintiff  had  no  insura- 
ble interest.  [IMt  v.  Munrotf  1  Alien 
92,  overruled.]  Crc(k/ord  v.  EquUable 
Inturanee  Compan}f.  Page  651 

INTEREST. 

Se*:  Commissioners  of  Sewers,  1. 
Insurance,  1.  9. 

INTRUSION. 

1.  The  right  to  the  soil  between  high 
and  low  water  mark  in  a  navigable 
river  being  in  the  Crown,  it  has  also 
the  constructive  possession,  and  may 
i-ecover  by  information  of  intrusion 
against  a  person  for  erecting  a  build- 
ing thei*eon.  The  defendant  cannot 
set  up  as  a  defence,  the  public  right 
of  navigation  over  the  place,— -his 
building  not  having  been  placed 
there  in  the  exercise  of  any  such 
right.    Etfcina  v.  Taylor.  242. 

2.  Quttrf ,  whether  damans  can  be  re- 
covered in  an  information  for  intru- 
sion, unless  they  are  alleged  in  the 
ii:  formation.     *  iWrf. 

3.  On  the  trial  of  an  information  for 
intrusion,  a  nolle  prouqui  may  be  en- 
tei*ed,  if  the  evidence  fails  to  make 
out  the  case ;  and  it  may  be  done  by 
the  Solicitor  Oeneral  in  the  name  of 
the  Attorney  General.  Rtgina  v. 
Slurges.  532. 

IRREGULARITY. 

See  Execution,  3.   Scire  Facias. 
Service  of  Writ. 

JOINDER  OF  ACTIONS. 

Sihce  the  Act  21  Fid.  c.  20,  §  6,  the 
plaintiff  may  join  in  the  same  decla- 
ration, an  action  for  trespass  quart 
etausum /regit,  and  slander;  each  of 
the  counts  being  in  the  form  of  tres- 
pass.   Lipiett  V.  McLaggan.  509. 

JUDGMENT. 

See  Staying  Proceedings.  Trespass,  2. 

1,  Plaintiff  and  defendant  had  each 
obtaineda  Judgment  against  The 
plaintiff  issued  execution  on  his 
iudjgment,  under  which  the  Sheriff 
levied  upon  lumber  belonging  to  A 
and  B.  The  defendant  then  issued 
execution 
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execution  on  his  jndgment:  the  pro- 
perty was  advertipcd  under  both 
cxecntions,  and  JVs  right  in  the 
lumber  sold  (under  protest  by  defen- 
dant) to  satisfy  the  plaintiff's  ex- 
ecution, and  was  purchased  by  the 
plaintiff;  and  then  .^'fright  was  sold 
under  the  defendant's  execution,  and 

Purchased  by  him.  The  defendant 
aving  taken  possession  of  the  whole 
of  the  lumber:  Held,  in  an  actitni  ot 
trover  brought  by  the  plaintiff 
against  him. — that  he  had  ft  right,  to 
show  that  the  plaintiff's  jnd<fn)cnt 
against  A  was  obtained  by  fniud. 
and  consequently,  that  he  obtained 
no  title  to  the  lumber,  by  the  ])ur- 
chase  under  the  execution.*  McKoy  v, 
Crodter.  Pago*  20. 

2.  Except  under  special  circumstances, 
the  plaintiff's  attorney  is  not  entitled 
to  make  up  the  Judgment  roll,  in 
order  to  charge  it  against  the  defen- 
dant, till  damages  are  assessed. 
Melnemnf  v.  Chandler.  436 
d.  A  subsequent  judgment  creditor  of 
the  defendant  cannot  apply  to  set 
aside  a  prior  judgment  against  him, 
for  irregularity:  only  the  defendant 
himself  can  apply  on  that  ground. 
Robinnn  T.  JV*.  B  and  Canada  Railway 
and  Land  Co,  630. 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT. 

Su  Costs,  1.  3. 

1.  Where  oue  of  two  defendants,  in  an 
action  of  assumpsit,  who  had  appear- 
ed and  pleaded  iointlv,  settlea  the 
suit  with  the  plaintift;  a  motion 
made  by  the  other  defendant,  for 
judgment  as  in  case  of  a  nonsuit, 
for  not  proceeding  to  trial  according 
to  the  practice  of  the  Court,  was  re- 
fused, the  plaintiff  undertaking  to 
enter  a  sUt  processus,  McGlynn  y. 
Falcnntr,  103 

2.  An  affidavit  stating  that  the  plain- 
tiff left  the  country  on  important 
business,  expecting  to  return  in  time 
for  the  trial,  but  was  unable  to  do 
so,  is  not  a  sufficient  answer  to  a 
motion  for  judgment  as  in  case  of  a 
DODSuit.  The  affidavit  should  state 
the  circumstances  which  prevented 
his  return,  in  oi*der  that  the  Court 
may  Judge  whether  his  absence  was 
justified.  Dtshrisay  v.  Lmnfttiane,  240. 

3.  Where  the  record  is  withdrawn  in 


conseqnence  of  the  absence  of  the 
plaintiff,  who  was  to  be  a  witness  in 
the  cau^e,  a  more  particular  state- 
ment of  the  circumstances  which 
caused  his  absence,  is  necessary, 
than  where  the  default  is  caused  bv 
the  absence  of  a  third  party.  Ihid, 

4.  An  action  for  dower,  under  the  Act 
21  Vict,  e,  26,  was  not  tried,  becanso 
the  defendant's  counsel  ohjected,  and 
the  Judge  thought  it  ronld  not  lie 
tiied  until  an  order  had  been  made 
for  a  jury  of  view:  A  motion  for 
jndgment  quasi  nonsuit  for  not  pro- 
crcding  to  trial,  was  refused  without 
c(»8ts.    Doe  y.Dowd,         Page  381. 

0.  A  cause  entered  for  trial,  was  with- 
drawn on  an  agieemeiit  to  refer  to 
arbitration.  The  partitas  not  being 
able  to  agree  upon  arbitrators,  th«» 
plaintiff  after  the  expiration  of  a 
year,  asrain  gave  notice  of  trial, 
which  the  defendant  objected  to  as 
irregular,  for  want  of  a  term's  notice 
of  the  plaintiff's  intention  to  pro- 
ceed in  the  suit.  The  record  being 
withdrawn  in  consequence  of  the 
absence  of  a  witness ; — A  motion  for 
judgment  as  in  case  of  a  nonsuit  for 
net  proceeding  to  trial  according  to 
this  notice,was  dismissed  with  costs. 
Hanson  v.  Gove.  433. 

JUDGMENT  BY  DEFAULT. 

(OFFER  TO  CONFESS) 

Where  the  plaintiff's  attorney  was  nii- 
able,  in  consequence  of  the  uninten- 
tional non-payment  of  Court  fees, 
to  file  an  acceptance  of  an  offer  to 
confess  iudgment,  within  the  time 
allowed  by  the  Act  18  Fid.  c.  9,  and 
a  Judge's  order  was  made  grantiiiif 
him  further  time,  — the  Court  in- 
fused to  set  it  aside.  Carrick  v.  Mc- 
Leod.  527 

JUDICIAL  ACTS. 

See  COMKISSIONKRS  OF  SeWERS,  1. 

University  op  New  Brunswick,  4. 
JURAT. 
See  Affidavit. 
JURY. 

The  defendant  may  challenge  the  array, 
if  affidity  exists  between  him  ana 

the 
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the  Sheriff  who  summoned  the  jnrv. 
Wamnrt  V.  Ltvy,  Page  180 

JUSTICE  OP  THE  PEACE. 

Stt  Notice  of  Actiox. 

In  an  action  again<tt  a  Jn<«tice,  the 
plaintiff  ^ave  no  ovidon^.c  that  the 
action  wa^  not  commenced  till  the 
expiration  ot  a  month  after  tlie  no- 
tice; whereupon  tho  Jndi^e  directed 
a  nonsuit,  to  which  the  plaintiff  did 
not  submit,  and  obtained  a  verdict. 
On  motion  for  a  new  trial,  it  ap- 
pearetl  by  the  Am  PriuM  record,  that 
the  declaration  was  ci\ titled  more 
than  a  month  after  the  notice.  Held, 
this  was  prima  fide  evidence  of  the 
time  of  comnienciu:^  the  action,  and 
that  the  nonsuit  was  wrong,  but 
that  the  plaintiff  should  have  Mub- 
initted  to  it;  therefore  a  new  trial 
was  granted.    Bnxltr  v.  HaUetL  f>4( 

LANDLOUD  AND  TENANT. 

<S;ee  Disclaim KK,  I.  Lrase,  I. 

LARCENY. 

S^e  Criminal  Law,  4.  , 

LEASE. 

I.  Jl,  became  tenant  from  year  to  year 
to  B.  ill  Jitfif,  1S58,  at  certain  rent. 
In  i860,  ^.  agreed  to  purchase  the 
land,  and  gave  his  note  for  the  pur- 
chase money,  taking  fi*om  B.  a  bond 
for  a  deed,  on  payment  of  the  note. 
The  purchase  was  not  completed 
and  was  abandoned  by  consent  of 
the  parties,  the  note  and  bond  being 
given  up,  and  A,  remained  in  pos- 
session of  the  land  without  any  new 
agreement.  Held,  —  that  the  orig- 
inal tenancy  was  not  determined  by 
the  agreement  to  purchase,  and  that 
B.  could  distrain  for  the  rent  from 
Ju/y,  1858,  when  Jl,  became  tenant. 
Croskitt  V.  'iortman.  648 
By  the  regi^itry  of  an  assignment  of 
a  lease,  the  title  is  in  the  assignee 
without  actual  entry.  Croek/ord  v. 
Equitable  Insurance  Company.  651 

LEGACY. 

See  Executors  and  Administrators, 
6,  7.  Limitations  (Statute  of). 
Will,  1,  2. 


.  LEVY. 

Se*  Pound  AG  K. 

To  constitute  a  levy,  the  Sheriff  must 
do  some  act  to  enable  him  to  deliver 
possession  of  the  property  to  the 
purchaser,  such  as  raarlcing  or  tak- 
ing possession  of  the  goods,  or  sep- 
arating them  from  others:  he  can- 
not, by  a  general  sale  of  all  the  debt- 
or's goods  pass  the  title  to  property 
not  in  his  view,  and  on  which  he  has 
made  no  actual  levy.  Revnoldi  v. 
Jljfers.  Page  833 

LICENCE. 
Sfe  Deed,  2. 
I.  (To  tell  Und,) 

1.  Where  a  petition  to  the  Probate 
Court  for  a  licence  to  seli  land  for 
payment  of  debts,  contains  the  state- 
ments required  by  the  Act,  and  due 
notice  has  been  given  to  the  parties 
interested,  the  Oourt  has  Jurisdic- 
tion over  the  matter;  and  if  a  licence 
is  granted,  and  a  sale  of  the  land 
takes  place,  the  title  of  the  purchas- 
er cannot  be  impugned  in  an  action 
of  ejectment,  by  evidence  that  no 
debts  were  duo  by  the  estate  at  the 
time  the  licence  was  applied  for. 
In  such  case,  the  decree  of  the  Pro- 
bate Court  can  onlv  be  questioned 
by  appeal.   Do^  v.  RoberUon.  134 

2.  An  order  of  the  Governor  and 
Council,  entered  in  the  minutes, 
made  under  the  Act  26  Geo.  3,  c.  11, 
§  18,  authorising  an  executor  to  sell 
land  for  the  payment  of  the  testa- 
tor's debts,  is  a  sufficient  licence  to 
the  executor  to  sell.  Caughey  v.  7n- 
fii7n.  399 

3.  A  licence  by  the  Surrogate  Court, 
to  sell  real  estate,  need  not  be  sign- 
ed by  the  Jud^:  it  is  sufficient  if 
signed  bv  the  Registrar,  as  the  act 
of  the  Court.    Dot  v.  Fails.  640 

//.  {To  cut  Timber.) 

A.  having  a  licence  from  the  Crown  to 
cut  lumber,  agreed  with  B,  that  he 
should  go  upon  the  land  and  cut, 
and  deliver  the  lumber  to  A.  at  a 
certain  place;  and  that  on  delivery, 
A.  would  pay  him  20#.  per  M.  for  the 
lumber;  and  he  also  agreed  to  fur- 
nish B.  with  supplies  to  get  this  lum- 
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ber.   Held,  that  until  delivery,  or 
some  ti*ansfer  b.v  B.  of  the  lumber 
cut,  no  property  in  it  vested  in  ^. 
Reynolds  v.  l^i/trs.  Page  333 

LICENCED  TAVERN. 

Where  a  building  used  as  a  dancinof 
room,  was  built  separate  from  a 
house  licensed  as  a  tavern,  but  had 
communication  thei*ewith  through  a 
porch,  and  there  wa»  no  other 
entrance  to  the  dancing-room; — 
Held,  that  it  was  a  part  of  tho  house, 
and  that  the  pioprietor  \vaf>  liable  to 
a  fine  under  a  Bje-law  of  the  city 
for  allowing  miieic  to  be  plaved 
therein.   Ex  parte  Har  ty,  264. 

LIEUTENANT  GOVERNOR. 

Set  Univeesity  of  New  Bruns- 
wick, 3.  4. 

LIMITATIONS,  (STATUTE  OF) 

Set  Adverse  Possession,  1,  3,  4., 

1.  Plaintiff  purchased  land  in  1836, 
which  was  chargeable  with  the  pay- 
ment of  a  legacy ,  and  took  a  mortgage 
from  to  indemnify  himself  against 
the  legacy .  In  1840,  A  sold  the  mort- 
gaged land  to  the  defendant,  who 
went  into  possession,  and  continued 
to  occupy.  In  1860,  the  plaintiff  hav- 
ing been  compelled  to  pay  the  legacy, 
brought  ejectment  on  the  mortgage ; 
— Held,  that  his  right  of  entry  ac- 
crued, on  the  execution  of  the  mort- 
gage, and  not  on  tho  breach  of  the 
condition ;  and  that  as  the  defendant 
had  been  in  possession  more  than 
twenty  years  before  action  brought, 
the  plaintiff's  right  was  barred .  {Doe 
V.  L'evebtr,  3  Allen,  23,  distinguished.) 
Doe  V.  Jones.  252. 

2.  Where  the  Statute  of  Limitations 
was  pleaded  to  an  action  against  the 
executors  of  the  maker  of  a  promis- 
sory note  given  to  a  banking  com- 
pany, and  the  only  evidence  to  take 
the  case  out  of  the  Statute  was  that 
of  the  President  of  the  Rank,  who 
stated  that  the  maker  of  the  note  had 
authorized  him  to  retain  out  of  a 
sum  of  money  in  his  hands,  an 
amount  for  interest  on  the  note, 
and  that  he  had  done  so,  and 
made  a  memorandum  thereof  on 
a  paper,  which  he  produced;  but 


there  was  no  entry  of  such  payment 
in  the  books  of  the  Bank,  and  no  in- 
dorsement thereof  upon  the  note, 
and  no  receipt  given  to  the  maker  of 
the  note; — the  Court  refused  to  set 
aside,  as  being  ajrainst  the  weight  of 
evidence,  a  verdict  in  favor  of  the 
defendants.  Charlolte  Couniy  Bank 
V.  Berry.  Page  520. 

UMIT  BOND. 

A  debtor  in  custody  of  the  Sheriff  of 
!    f\  on  a  oi.  »n,  est^ped  into  the  county 
I    of  Y.  and  was  there  arrested  under 
'    a  Judge's  warrant  for  the  escape, 
and  commit  ted  to  the  custody  of  the 
Sheriffof  F.  who  gave  him  the  limits. 
Held,— that  tho  Sheriff  had  no  right 
to  take  a  limit  bond,  and  the  party 
not  being  in  close  custody,  the  Court 
refused   either  to   set*  aside  the 
Judge's  warmnt  or  to  cancel  the 
1  i  m  i  t  bond .    Ex  parte  Haines.      25 1 . 

MALICE. 

See  AcnoK  atLaw.  Criminal  Law,  I. 
Malicious  Pkoskcution. 

MALICIOUS  INJURIES. 

See  Criminal  Law,  1. 

MALICIOUS  PROSECUTION. 

1.  The  defendant  made  a  complaint 
before  a  magistrate  against  the  plain- 
tiff, on  which  he  was  indicted  at  the 
Sessions,  and  acquitted :  tho  prosecu- 
tion was  conducted  by  the  Clerk  of 
the  Peace,  but  the  defendant  con- 
sulted with  him,  and  procured  the 
attendance  of  the  witnesses  at  the 
trial:  Held,  in  an  action  for  mali- 
cious prosecution,  to  be  sufficient 
evidence  that  the  defendant  was  the 
prosecutor.   Burfroyne  v.  Moffut.  13. 

2.  Any  motive  for  a  prosecution,  other 
than  that  of  wishing  to  bri  ng  a  guilty 
party  to  Justice,  is  a  malicious  motive. 

Ikid. 

3.  Malice  may  bo  interred  from  the 
want  of  probable  cause;  and  the 
inference  is  strengthened  when  the 
defendant  does  not  come  forward 
as  a  witness  to  rebut  it.  Und. 

4.  In  an  action  for  malicious  prosecu- 
tion, the  question  of  want  of  probable 
cause  should  be  determinea  by  the 
Judge:  and  where  both  that  qnee- 

Uon 
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tion,  and  the  question  of  malice  were 
left  to  the  jury,  who  found  a  verdict 
for  the  defendant,  a  new  trial  wa« 
granted.  Huqhsonv,  Ktilk,  Page  559. 

MANDAMUS. 

1.  A  mandnmuf  lies  to  the  Cori>onition 
of  St.  John,  Uy  levy  and  collect  the 
moiety  of  the  anion nt  asRCSf^ed  and 
apportioned  hy  the  Commisftioners, 
on  the  pariie!^  benefited  hy  the  ex- 
tensi4»n  of  as^treot  laid  out  nnder  the 
Act22  Fid.c.U.  Et  pniUJonrs.  183 

"2.  Where  work  was  done  at  the  gaol, 
hv  direction  of  she  SheritT  of  the 
County,  a  mnndnmns  was  refused  to 
compel  the  Gcnieral  Sessions  to  pay 
for  the  work— it  n«>t  appearing  that 
they  had  authorized  the  Sheriff  to 
Imveitdone.    Er parte  Tkomat ,  356. 

MARKET  TOLLS. 

Set  Fkedericton  (City  of) 

MARRIAGE. 

Set  Summary  Conviction,  1. 

MASTER  AND  SERVANT. 

Ste  Trespass,  11. 

In  an  action  for  wages,  as  Secretary  of 
an  incorporated  Company,  the  plain- 
tiff who  had  been  appointed  Secre- 
tary by  a  former  Board  of  Directors, 
relied  on  the  defendants  having  paid 
for  goods  ordered  by  him,  and  for 
work  done  by  his  orders  for  their 
benefit.  Before  the  goods  were 
ordered,  the  defendants  had  appoint- 
ed another  person  as  Secretary,  and 
had  notified  the  plaintift  that  he  was 
not  the  Secretary  of  tlie  Company. 
Held :— that  such  a  payment  was  not 
a  recognition  by  the  Directors  of  the 
plaintiff's  right  to  give  tlie  orders, 
or  an  acknowledgment  that  he  was 
the  Secretary  of  the  Company;  and 
theretore  lie  could  not  recover. 
Jnsley  v.  Albert  Mining  Co.  391. 

MERGER. 

See  Set  off. 

MONEY  HAD  AND  RECEIVED. 

1.  The  master  of  a  ship  having  died, 


tlie  owner  went  on  board  and  toolc 
charge  of  the  master's  effects 
Among  them,  was  a  sum  of  money 
which  the  mate  took,  claiming  it 
under  an  alleged  agreement  with  the 
master  to  pav  him  extra  wages. 
The  owner  did  not  resist  the  mate's 
taking  the  money ; — Held,  that  prima 
facie  the  money  belonged  to  the 
master,  and  that  the  owner,  having 
taken  possession  of  it,  was  liable  to 
the  administrator, for  money  had  and 
received.  D trman  v. Anderson,  Pago  215. 

2.  Plaintiff  emploved  defendant,  an 
attornev,  to  collect  a  debt  due  to 
plaintiff  from  Jl,  and  authorized  him 
to  allow  the  amount  in  the  transfer  of 
a  mortgage  from  to  B,  a  creditor  of 
the  plaintiff.  He  afterwards  revoked 
the  authority  so  to  appropriate  the 
amount,  but  the  defendant  neverthe- 
less arranged  the  debt  in  the  transfer 
of  the  mortgage;— Held,  that  as  the 
defendant  had  not  received  money 
or  money's  worth,  he  was  not  liable 
to  the  plaintiff  in  an  action  for  money 
ha<l  and  received.   Ntil'y,  Jack.  237. 

3.  The  right  to  waive  a  tort,  and  bring 
an  action  er  contractu,  applies  only  to 
actions  for  monev  had  and  received. 
McCuliey  v.  fVard.  606. 

4.  Defendant  agreed  to  deliver  deals 
to  on  board  a  vessel,  in  payment 
for  goods.  While  the  deals  were  be- 
ing delivered,  U's  agent  agreed  to 
pay  the  defendant  cash  for  half  the 
deals,  and  paid  him  £20,  on  acooant ; 
but  before  the  loading  of  the  vessel 
was  completed,  H.  became  bankrupt 
in  England,  and  his  agent  in  this 
country  refused  to  make  any  farther 
payment  to  the  defendant,  bat  gave 
him  the  bill  of  lading  of  the  cargo, 
which  he  sold  for  his  own  benefit. 
Held,  —  that  the  portion  of  the  car- 
go shipped  before  H's  bankraptcy 
vested  in  his  assignees;  that  the 
sale  thei*eof  by  the  defendant  was  a 
conversion;  and  that  the  assignees 
might  waive  the  tort,  and  bring  an 
action  for  money  had  and  received. 
Carrick  v.  Atkinson.  615 

6.  A  declaration  contained  special 
counts,  and  also  a  count  for  money 
had  and  i*eceived,  and  the  particu- 
lars were  applicable  to  both  counts : 
Ueld,  that  the  plaintiff,  failing  on 
the  special  count,  could  recover  on 
the  count  for  money  had  and  re- 
ceived, though  his  coonsel,  in  open- 
I    iug  the  case,  did  not  claim  to  rely  on 

that 
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that  count.  ibid. 

MONEY  PAID. 

JS,f  hftvitiff  ft  contract  with  the  defend- 
ant to  do  work  on  a  railway,  trans- 
ferred it  to  the  plaiutiff,  who,  at 
the  defendant's  request,  gave  his 
note  to  for  an  amount  estimated 
at  a  penny  a  yard  on  the  work,  be- 
ing a  bonui  for  the  transfer, — de- 
fendant undertaking  that  if  the  plain- 
tiff was  prevented  by  illness  or  other- 
wise from  completing  the  work,  he 
would  pay  the  penny  per  yard  for 
the  portions  unfinished.  The  plain- 
tiff not  having  completed  the  work, 

—  haviug  at  the  defendant's  request, 
gone  to  work  elsewhere,  and  having 
paid  the  amount  of  the  note  to 

—  Held,  that  be  could  recover  from 
the  defendant,  as  money  paid  to  his 
use,  the  amount  he  had  been  so 
obliged  to  pay  Hawking  v.  Mc- 
Bean.  Page  209 

MORTGAGE. 

See  Limitations,  (Statute  of)  1, 
Replevin,  2,  3. 

1.  A  mortgagee  of  land,  not  in  pos- 
session, has  without  delivery,  no 
property  in  logs  cut  upon  the  land 
by  the  mortgagor  unaer  an  agree- 
ment by  which  he  was  to  receive  a 
certain  sum  per  thousand  from  the 
mortgagee,  on  delivery  of  the  logs. 
DtiBrigay  v.  McPhelim.  327 

2.  S^iii6/e  — that  if  a  mortgagee  pur- 
chase the  equity  of  redemption  at 
Sheriff's  sale,  the  mortgage  debt  is 
extinguished.   MePMxm  v.  fVtldon. 

858 

3.  A  deed  though  absolute  in  form, 
decided  only  to  be  a  mortgage,  on 
evidence  that  such  was  the  inten- 
tion, and  a  subsequent  deed  from 
the  grantor  to  a  third  person  with 
notice  of  the  prior  deed  though  reg- 
istered first,  decreed  to  stand  subor- 
dinate thereto,  and  the  grantee  in 
the  second  deed  allowed  to  redeem. 
HilUek  V.  FrizxU.  655 

NAVIGABLE  RIVER. 

See  Intrusion,  1. 

NEGLIGENCE. 
See  Gabbier,  2, 3. 


In  an  action  for  running  down  and  in- 
juring a  vessel,  where  there  wa* 
negligence  on  both  sides,  and  the 
jury  found  there  wa^  niore  negli- 
gence on  the  p:irt  of  the  plaintiff, 
than  on  the  purt  of  defendant,  the 
plaintiff  cannot  recover  for  the  in- 
jury.  Aiy  V.  Halhnmiy.     Page  38S 

NEW  TRIAL. 

1.  Where  a  cause  was  tried  out  of  itA 
oi*der,  in  the  absence  ot  the  defen- 
dant, on  statement  of  plaintiff's  coun- 
sel that  it  was  undefended,  the 
Court  set  aside  the  verdict  on  affi- 
davit of  the  defendant,  that  he  had 
a  good  defence  on  the  merits,  and 
intended  to  defend  the  suit.  Sayre 
V.  Steept$.  86 

3.  Where  a  cause  waH  tried  in  its  or- 
der, as  undefended,  in  the  absence 
ot  the  defendant's  attorney,  who  was 
prevented  by  illness  from  leaving 
his  house,  and  no  application  was 
made  for  time  when  the  cause  was 
called  on ;  a  rule  ni$i  to  set  aside  the 
verdict  was  refused,  it  appearing 
that  the  attorney  had  been  in  Court 
a  few  days  before  the  trial,  and  had 
made  arrangement«  that  another 
cause  in  which  he  was  the  attorney, 
and  which  stood  higher  on  the  dock- 
et than  tliis  cause,  should  stand  over 
in  consequence  of  his  illness  Boy^ie 
V.  Elsfon.  164 

3.  It  is  no  ground  for  a  new  trial,  that 
a  witness,  in  giving  his  evidence, 
made  a  mistake  as  to  the  coutonut  of 
a  letter  about  which  he  was  examin- 
ed ;  the  Court  being  satisfied  that  the 
evidence,  as  corrected,  would  not 
have  altered  the  result  of  the  trial. 
Magee  V.  Wetrnm.  230. 

4.  Where  a  plaintiff  was  nonsuited,  at 
his  own  i*equest,  in  consequence  of 
certain  evidence  given  by  the  defen- 
ant,  he  cannot  move  to  set  aside  the 
nonsuit,  on  the  ground  that  such  evi- 
dence was  improperly  admitted. 
Hoimts  V.  BUlinfCi.  232. 

5.  A  new  trial  cannot  be  granted  in  a 
summary  action  under  the  Act  13 
Vid,  e.  40,  though  evidence  may  have 
been  improperly  rejected,  or  the  jury 
may  have  been  misdirected.  C&y  v. 
Yeinnans.  257. 

6.  Where,  after  notice  of  trial,  the 
parties  agreed  to  settle  the  ^uit,  and 
a  release  was  given,  but  the  plaintiff, 
without  any  further  nodee  to  the 

defbndiaiit 
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<lefendant  or  Ins  attorney,  and  in 
their  abj-eiice,  tried  the  cause,  and 
obtained  a  verdict,  the  Court  refused 
to  get  aside  the  verdict  and  enter  a 
discontinuance, — the  proper  remedy 
being  to  move  lor  a  new  trial  on  the 
ground  of  j-urprise,  and  then  to  plead 
the  relra^e  puts  dorr,  ronti nuance, 
Jnhrson  V.  McDoitald,  Page  379. 
7.  Ill  a  money  demand,  the  ^^malincHS 
of  the  verdict  is  a  gionnd  for  relus- 
i ng  a  new  trial.  CaldwtU  y.  Kt  ith.  690. 

NISI  PRIUS  RECORD. 

'^ee  Amkndmknt.  Evidi-.nck,  10. 
Justice  of  the  Peace.    Notice  of 
Defence. 

NOLLE  PROSEQUI. 

Set  Intrusion,  3. 

NONSUIT. 

See  Justice  of  the  Peace.  New 

TkIAL,  4.    PLEADI.NOy  2,  3. 

NOTICE  OF  ACTION. 

The  u.'ime  and  place  of  abode  of  the 
plainlifl-fi  attorney  need  not  bo  en- 
**dorRed"  on  the  notice  of  action 
served  on  a  Justice  of  the  Peace, 
under  1  Rev.  Slat.  c.  129,  §  8;  it  is 
sufScient  if  they  are  staled  at  the  foot 
of  the  notice.   Baxter  y,  HaHett.  644. 

NOTICE  OF  DEFUNCE. 
See  Replevin,  6.   Estoppel,  2. 

A  notice  of  defence  given  under  the 
Act  13  Fid.  c.  32,  is  not  part  of  the 
Nisi  PriuR  record,  and  may  therefore 
be  put  in  evidence  without  proving 
the  notice,  or  accounting  for  its 
absence.   Lawion  v.  Mams.  274. 

OVERSEERS  OF  THE  POOR. 

1 .  Overseers  of  the  Poor,  not  having 
any  corporate  ri^ht,  cannot  maintain 
an  action  against  a  person  who 
brings  into  tlieir  Parish,  paupers 
who  became  chargeable  thereon: 
such  act  being  no  injury  to  the  Over- 
seers individually.  GiJUnpie  v.  Phil- 
tips.  221. 

2.  In  an  action  by  Overseers  of  the 
Poor  against  defendant  for  bringing 
paupers  into  the  Parish  who  became 
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chargeable  thereon,— alleging  that 
the  plaintifTs,  as  Overseers,  were 
compelled  to  support  the  paupers, — 
if  the  plaintiffs  do  not  prove  that 
they  were  Overseers  at  the  time  the 
paupers  were  brought  into  the 
Parish,  they  fail  in  proving  a  ma- 
terial allegation,  and  will  be  non- 
suited. Ibid. 

PARISU  SCUOOLS. 

See  Assessment.    School  Teacher. 

PARTIAL  LOSS. 

See  Insuhance,  7. 

PARTNERSHIP. 

See  Award,  3. 

PAYMENT. 

See  Appropriation  of  Payment. 

PAYMENT  OF  MONEY  INTO 
COURT. 

1 .  Where  a  specific  contract  is  declared 
on,  payment  into  Court  admits  that 
contract  ;  but  where  a  contract  is 
set  out  in  general  terms  which  may 
apply  to  more  than  one  transaction, 
payment  only  admits  a  contract  to 
f  he  extent  of  the  amount  paid.  Wo/- 
ker  V.  Pendleton.  Page  402. 

2.  The  declaration  stated  that  defen- 
dant was  indebted  to  plaiutiffin  £1,- 
000  for  salvage  of  a  certain  ship" ; 
and  in  £1,000  for  work  aud  labour 
performed  with  plaintiff's  steamer  at 
defeudaut's  request.  The  defendant 
paid  £15.  into  Court,  generally. 
Held, that  this  did  not  admit  any  con- 
tract for  salvage  beyond  the  amount 
paid  in.  ibid. 

PLEADING. 

Sie  False  Imprisonment,  2. 
Replevin,  6,  6, 

1.  The  declaration  alleged  the  issue  of 
a  capias  out  of  a  Justice's  Court 
against  j^.,  at  the  suit  of  M. ;  that 
the  plaintiff  became  bail  for  ;  that 
judgment  was  recovered,  and  execu- 
tion issued,  and  delivered  to  defen- 
ant,  a  constable ;  that  ^.  bad  suffici- 
ent goods  and  chattels,  which  were 

pointed 
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pointed  out  to  the  defendant,  and 
out  of  which  he  could  have  levied 
the  execution;  but  that  he  refused 
to  levy  on  the  goodw,  and  falsely  re- 
turned on  the  execution,  that  he 
could  not  find  any  goodR  or  chattelf^, 
or  the  body  of  -4.,  whereby  the  plain- 
tiff as  bail  was  compelled  to  pay  the 
debt.  Held,  per  Carter,  C.  J.',  wV. 
Parker,  M.  R.,  and  fTtimol,  J  ^Parker. 
J.,  dissenlitnle,)  that  the  declaration 
disclosed  no  cause  of  action;  the 
undertaking  of  the  bail  being,  that 
they  should  be  answerable  for  the 
debt,  or  that  the  defendant, 
should  be  rendered  into  custody, 
unless  he  pointed  out  property  to 
satisfy  the  execution ;  and  the  decla- 
ration did  not  shew  that  the  bail  had 
done  all  that  their  undertaking  re- 
quired.   Tower  v.  Sfephftison.  93. 

2.  Though  a  declaration  does  not  set 
out  a  good  cause  of  action,  if  the 
alleged  cause  of  action  is  proved  the 
defendant  is  not  entitled  to  a  non- 
suit; but  if  a  material  allegation 
is  not  proved,  a  nonsuit  will  be 
granted.    Giilespie  v.  Phillips.  221 

3.  Though  the  averments  in  the  declar- 
ation are  proved,  if  a  material  aver- 
ment, essential  to  the  maintenance 
of  the  action,  is  omitted,  the  defen- 
dant will  be  entitled  to  a  nonsuit, 
though  he  might  have  demurred. 
McPhelmy.  Wildun,  368 

4.  To  a  declaration  in  trespass  for 
breaking  and  entering  the  plaintiff's 
close,  taking  away  60,000  feet  of 
deals  and  a  horse,  and  disposing  of 
the  same  to  defendant's  use,  the  de- 
fendant pleaded — as  to  breaking 
and  entering  the  close,  seizing  and 
carrving  away  the  goods,  ancf  con- 
verting and  disposing  of  the  same  — 
actio  non,  because  Ji,  had  recovered 
a  judgment  in  a  Justice's  court  of 
the  county  of  against  the  plain- 
tiff, for  £4  18».  My  on  which  execu- 
tion was  issued  and  delivered  to  B,, 
a  constable,  to  be  executed ;  that  6. , 
as  such  constable,  and  defendant  as 
his  servant,  and  by  his  command, 
seized  and  took  the  goods,  and  en- 
tered the  plaintiff's  close  for  that 
purpose ;  and  that  after  advertising 
the  goods,  B,  sold  the  horse  to  sat- 
isfy the  execution.  And  as  to  all  the 
other  supposed  trespasses  in  the 
declaration  —  not  guilty.  Held, — 
that  the  plea  answered  the  whole 
deelaration :  that  the  defendant,  act- 


ing as  the  servant  of  B.  was  only 
bound  to  justly  his  own  act$:,  and 
need  not  account  for  what  B,  did 
wiih  the  rest  of  (he  goods  taken,  — 
to  which  his  plea  of  not  guilty  ap- 
plied. AlldnMon  v.  Desmond,  Page5t)l 

POLICY. 
Ste  Insurakck,  4,  .5,  9. 

POSSESSION. 

Sit  Advlrsk  Posskssion.  Intrusion,  1. 
Trespass,  6,  7. 

POUNDAGE. 

1.  An  actual  lew  is  not  necessary  to 
entitle  a  Sheriff  to  poundage:  there- 
fore, where  after  execution  issued, 
the  defendant  gave  a  written  ac- 
knowledgement that  a  levy  had  been 
made  on  his  property  under  it,  and 
afterwards  paid  the  amount  to  the 
Sheriff.  Held,— that  under  1  ft^r. 
Slat,  ehapM^y  the  Sheriff  wa.s  entit  led 
to  poundage  on  the  amount  paid. 
Central  Bank  v.  McKetn,  629 . 

2.  Defendant  tendered  the  plaintift  the 
amount  due  on  a  judgment,  which  he 
refused  to  take,  and  issued  execu- 
tion, under  which  the  Sheriff  levied  : 
the  defendant  then  obtained  a 
Judge's  order  that  on  pavnicnt  to 
theSheriffof  the  amount  tendered,  the 
execution  should  be  returned  satis- 

Hed,"  and  that  satisfaction  should 
be  entered  on  the  judgment:  the 
defendant  thereupon  paid  the 
amount  to  the  Sheriff.  Held, — that 
he  was  entitled  to  letain  out  of  the 
amount  so  paid,  bis  poundage  and 
execution  fees.  Ibid, 

3.  Two  executions  against  B  for  £6,- 
000  each,  one  at  the  suit  of  A.  indi- 
vidually, and  the  other  at  his  suit  as 
administrator,  were  delivered  to  the 
Sheriff,  with  directions  that  the  first 
named  execution  was  to  be  first  sat- 
isfied. The  Sheriff  levied,  and  after- 
wards by  direction  of  ^'s  attorney, 
abandoned  the  levies,  aud  i-e turned 
the  executions  AVii/a  Bona."  indors- 
ing thet*eon  his  fees  and  poundage. 
Held, — in  an  action  for  poundage  on 
the  executiou,  (pounaage  on  the 
first  having  been  paid),  that  an  ad- 
mission by  A.y  that  he  had  received 

£9,000 


REGISTRY. 

£9,000  of  the  amount  be  claimed  from 
the  judgment  debtor,  was,  in  the 
al^sence  of  any  evidence  by  him  of 
the  amount  of  the  compromise,  evi- 
dence from  which  the  jury  might 
inter  that  (hat  was  the  amount  of 
the  compromise  in  both  actions, 
£6,000  of  which  was  applicable  to 
the  first  execution,  leaving  £3,000 
as  the  amount  of  the  compromise  of 
the  second  execution,  and  upon 
which  the  Sheriff  was  entitled  to 
poundage  under  1  R*v,  Stat.  e.  163. 
We/morc  v.  McLeo^,  Page  634. 

PRACTICE, 

See  Amendment,  3.  Bail,  1,  2.  Ceb- 
TiORARi,  2.  False  Imprisonment,  1. 
Judgment  by  Default  (Offer  to 
Confess).  Juiximent  Quasi  Non- 
suit, 1,  2,  3.  Limit  Bond.  Monet 
Had  and  Received^  6.  Notice  of 
Action.  Replevin,  6,  7.  Scire 
Facias.  Service  of  Writ.  Sum- 
mary Conviction,  1. 

PRESENTMENT. 

See  Bills  and  Notes,  1. 

PROBABLE  CAUSE. 

See  Malicious  Prosec^on. 

PROBATE  COURT. 

See  Executors  and  Administrators, 
3,  4.   Licence,  3. 

PROMISSORY  NOTE. 

See  Bills  and  Notes. 

RECOGNIZANCE. 

See  Bail,  2,  3. 

Application  to  be  relieved  from  a  re- 
cognizance to  appear  and  give  evi- 
dence on  a  prosecution  for  felony 
refused  —  the  only  excuse  for  non- 
attendance  beinfi:,  that  the  party  was 
in  ill  health,  and  expected  to  be  sent 
for  by  the  Crown  officer.  Reg  v. 
Gerow,  683 

REGISTRY. 

•S^e  Deed,  1,  4,  6,  8.   Eyidencb,  19. 
19 
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RELATION. 
See  Agreement.  Deed,  5. 
RELEASE. 

See  New  Trial,  6. 

In  an  action  on  a  promissory  note  for 
f8o»  given  by  the  defendant  to  the 
plaintiff  on  a  settlement  between 
them;  the  defence  was,  that  the 
note  was  discharged  by  a  release  of 
the  same  date  as  the  note,  in  which 
the  settlement  was  recited,  and  the 
consideration  was  stated  to  be  the 
sum  of  $85,  paid  to  the  plaintiff,  the 
receipt  of  which  he  thereby  acknow- 
ledged. Held,  —  that  the  circum- 
stances connected  with  the  giving 
of  the  release  created  a  latent  ambi- 
guity thereiu  and  were  admissible 
to  ascertain  whether  or  not  the  note 
was  discharged  by  the  release. 
CcUdweU  V.  Keith,  Page  590 

REPLEVIN. 

1.  It  is  no  ground  for  a  new  trial  in 
replevin,  that  the  jury  have  not  dis- 
tinctly found  on  the  several  Issues, — 
it  having  been  understood  at  the 
trial,  that  the  substantial  question 
was,  to  whom  the  property  belonged. 
If  they  find  for  the  defendant  on  the 
plea  of  property,  they  are  not  bound 
to  give  him  damages  under  1  Rev. 
Stat.  e.  116.   Fearon  v.  Murray.  11 

2.  In  replevin  for  grass,  to  which  the 
defendant  pleaded  property  in  the 
land  on  which  the  grass  was  cut,  the 
plaintiff  may  set  up  in  answer  to  the 

gtea,  an  outstanding  mortgage  given 
y  the  person  under  whom  the  de- 
fendant claims  title.  iS^.  17  of  the 
Revi$ed  SiatuteSf  e.  112,  does  not  apply 
to  such  a  case.  Baxter  v.  Johnston  350 

3.  Where  the  mortgagor  is  in  posses- 
sion, and  the  mortgagee  has  not  giv- 
en any  notice  of  intention  to  take 
the  rents  and  profits  o^  the  land, 

trass  growing  on  the  land  will  be 
eemed  to  belong  to  the  mortgagor, 
with  the  assent  of  the  mortgagee. 
Therefore,  in  replevin  for  the  grass, 
where  the  defendant  pleaded  pro- 
perty in  it  in  himself  and  the  plain- 
tiff as  tenants  in  common ;  on  which 
the  plaintiff  took  issue,  an  outstand- 
ing mortgage  of  the  land  on  which 
the  grasa  was  cut,  is  not  available  to 
disprove  the  plea.  ihid. 
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4.  Where  ia  replevin  the  defendant 
was  entitled  to  a  verdict,  on  the 
merits,  on  one  of  the  issues  bat  the 
jury  found  for  him  on  an  issue  which 
should  have  been  found  for  the 
plaintiff,  the  Court  refused  a  new 
trial,  giving  the  plaintiff  leave  to 
amend  the  verdict,  by  entering  it  on 
the  issue,  on  which*  it  should  have 
been  found  for  the  defendant.  Ihid. 

5.  In  replevin,  the  defendant  pleaded 
non  cepit,  and  fi^ave  a  notice  of  defence, 
that  the  goods  were  the  property  of 
wl.,  on  wnich  evidence  was  given  by 
both  parties,  and  a  verdict  found  for 
the  defendant.  Held, — that  it  was 
too  late  after'  verdict,  to  object  that 
the  Act  13  Fid.  c.  32,  did  not  author- 
ize a  notice  in  actions  of  replevin — 
no  such  objection  having  been  taken 
at  the  trial.  Wilbur  v.  Tntes.  Page  633. 

6.  In  replevin,  defendant  pleaded  pro- 
perty in  A.  Replication,  that  the  pro- 
perty was  in  the  plaintiff,  and  not 
in.^.  Held, — that  special  property 
in  the  plaintiff  was  sufficient  to 
maintain  the  action,  though  the 
general  property  was  in  A.  EUion 
V.  Vanu,  Page  633. 

7.  A  claim  of  property  having  been 
put  in,  in  an  action  of  replevin,  the 
attorney's  clerk,  in  his  absence,  issu- 
ed a  writ  de  prop,  probanda,  under 
which  the  Sheriff  summoned  a  jury 
to  try  the  claim.  Held, — that  as  it 
was  the  duty  of  the  plaintiff's  attor- 
ney to  issue  the  wnt,  he  could  not 
withdraw  it;  that  an  inquisition 
held  under  it  (the  plaintiff's  attor- 
nev  protesting)  was  i*egular;  and 
if  he  was  not  prepared  to  try  the 
claim,  he  should  have  applied  to  the 
Sheriff  to  put  off  the  trial.  Jones  v. 
Coif.  638 

8.  The  plaintiff  in  replevin  cannot  re- 
cover as  part  of  his  damages,  an 
amount  paid  to  counsel  attenain|^on 
the  execution  of  a  writ  de  propnetate 
probanda  issued  on  a  claim  put  in  by 
the  defendant;  nor  a  sum  paid  for 
boomage  while  the  timber  replevied 
was  in  charge  of  a  Boom  Company, 
where  it  was  placed  for  safe  keep- 
ing: that  being  a  charge  which  he 
as  owner,  would  be  liable  for  at  all 
events.    Davis  v.  Cushing,  642 

REPLEVIN  BOND. 

1.  A  replevin  bond  with  one  surety  is 
sufficient,  and  may  be  assigned  un- 


SCHOOL  TEACHER. 

der  the  Aeo.  Stat.  e.  126.  Though 
the  Sheriff  might  object  to  take  such 
a  bond,  or  the  defendant  in  the  re- 
plevin suit  to  take  an  assignment  of 
it,  the  plaintiff  in  that  suit  cannot 
object.    Taylor  v.  Burpee,  Page  191 

2.  A  subscribing  witness  not  being 
required  to  the  execution  of  the 
bond  or  assignment,  proof  of  the 
obligor's  handwriting  is  sufficient  in 
an  action  by  the  assignee  of  tht 
bond.  Ibid. 

3.  The  bond  may  be  assigned  at  the 
request  of  the  defendant's  attorney. 

Ibid, 

RESIDUE. 

See  Will,  2. 

RESTITUTION  OF  GOODS. 

iSee  Criminal  Law,  3. 

REVENUE. 

See  Attobnet  General. 

REVERSIONER. 

See  Deed,  1. 

RIGHT  OF  ENTRY. 

See  Adverse  Possession.  Limitations 
(Statute  of),  1.  Tenancy  at  Will,  1 

RIPARIAN  PROPRIETOR. 

See  Boomage.  Intrusion,  I. 

SATISFACTION. 

See  Trespass,  2. 

SCHOOLS. 

iSee  Assessment.  School  Teacher. 

SCHOOL  TEACHER. 

1.  A  licenced  school-teacher  employed 
by  the  inhabitants  of  a  School  Dis- 
trict, with  the  assent  of  the  Trus- 
tees, under  the  provisions  of  the 
Parish  School  Act  (I  Rev.  Stat.  c. 
49),  can  only  be  dismissed  by  the 
Trastees,  during  his  term  of  engage- 
ment ;  and  if  the  inhabitants  exclude 
him  from  the  school,  wiihoat  such 
dismissal,  they  are  liable  to  an  action. 
Connor  y.  fVtggms  Page  135 


SET  OFF. 

2.  Where  a  teacher  so  employed  has 
been  gallty  of  misconduct,  oat  has 
not  been  legally  dismissed  by  the 
Trustees:  SembUj  that  in  an  action 
against  the  persons  employing  him, 
he  can  only  recover  nominal  dam- 
ages, ibid. 

8CIUE  FACIAS. 

It  is  not  necessary  that  a  sci,fa.  ad  and. 
errors  should  issue  of  the  same  term 
at  which  the  writ  of  error  is  return- 
able. If  the  service  of  the  8ci,  fa, 
is  not  pei*8onaIy  the  subsequent  pro- 
ceedings arc  irregular,  without  a 
Judge's  order  to  perfect  service. 
fVelmort  v.  Levy.  Pag«  55 

SEA  SHORE. 

See  Adverse  Possession,  4. 
Intrusion,  1. 

SERVICE  OP  WRIT. 

Set  False  Imprisonment,  1,2. 

A  copy  of  process  against  defendant 
was  left  at  his  house  by  the  Sheriff, 
with  an  adult  member  of  his  family, 
and  four  days  afterwards  he  admit- 
ted to  the  Shorifi  that  he  bad  receiv- 
ed it,  and  said  he  would  see  the 
plaintiff's  attorney  about  it.  No  or- 
der for  good  service  was  obtained 
under  the  Act  12  Fid.  e.  39,  §  44. 
The  Court  refused  to  set  aside  a 
judgment  signed  for  want  of  appear- 
ance, being  satisfied  that  the  defen- 
dant  had  received  the  copy  of  the 
wi-it,  in  time  to  appear  in  the  suit, 
if  he  wished  to  do  so;  though  he 
.  swore  that  only  a  blank  paper  had 
been  left  at  his  house  by  the  Sheriff, 
and  that  he  did  not  know  what  it 
meant.    0'L*ary  y.  Graham.  105 

SET  OFF. 
See  Account  Stated,2. 

In  aasumpsU  on  an  award,  defeadant 
gave  notice  of  set-off  of  a  promissory 
note  made  by  the  plaintiff,  and  in- 
dorsed to  the  defendant.  At  the  time 
this  notice  was  given,  an  action  was 
pending  on  the  note,  and  Judgment 


STAYING  PROCEEDINGS.  687 

was  obtained  therein  against  the 
now  plaintiff  before  the  trial  of  this 
action Held,  that  thoagh  the 
pendency  of  the  action  on  the  note 
would  have  been  no  bar  to  the  set-off, 
when  the  judgment  was  signed,  the 
note  was  merged  in  it,  and  coald 
not  be  given  in  evidence  under  the 
notice. 

Stmbte,  that  the  only  relief  for  the 
defendant  in  such  a  case,  wonld  be 
an  application  to  the  Court  to  be 
allowed  to  set-off  his  judgment 
against  the  plaintiff's  judgment. 
Atkinson  v.  Keith.  Page  805. 

SHERIFF. 

See  Deputy.    Execution,  1,  Jury. 
Levy.   Poundage.   Replevin,  7. 

SOLICITOR  GENERAL. 

5ee  Intrusion,  3. 

SPECIFIC  PERFORMANCE. 

^ee  Bank,  1.  EQurrr. 

STATUTE. 

(Cumulative  Remedy.) 

Mcleod  V.  Yeatu.   Page  168. 

(When  directory  only) 

BeHon  v.  Central  Bank.   Page  493. 

Doe  V.  Coigley.   Page  661. 

STATUTE  OF  FRAUDS. 

See  Frauds,  (Statute  op) 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  (Statute  of) 

STAYING  PROCEEDINGS. 

Defendant  after  interlocutory  judg- 
ment, in  an  action  on  a  promissory 
note,  being  willing  to  pay  the  debt 
and  costs,  but  not  the  amount  de- 
manded by  the  plaintiff's  attorney, 
who  claimed  the  costs  of  making  up 
the  judgment  roll,  obtained  a  Jnajge's 
summons  for  the  plaintiff  to  shew 

cause 
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cause  why  the  proceedings  should 
not  be  stayed,  on  payment  of  debt 
and  costs ;  but,  before'  the  summons 
was  served,  the  plaintiff's  attorney 
had  assessed  the  damages  and  signed 
judgment.  The  Court  set  aside  the 
judgment  and  ordered  the  action 
to  be  discontinued  on  the  payment 
of  the  debt  and  costs  up  to  the  time 
that  it  was  Apparent  that  the  plain- 
tiff's attorney  knew  the  defendant 
was  willing  to  pay — thouj^h  there 
was  no  afGLdavit  of  the  defendant's 
offer— it  not  appearing  that  the 
plaintiff's  attorney  had  made  np  the 
judgment  roll  at  that  time.  Mclner- 
ney  v.  Chandler.  Page  436. 

SUBSEQUENT  CREDITOR. 

See  Judgment,  3.   Voluntary  Deed. 

SUBSEQUENT  PURCHASER. 

See  Deed,  1,  2. 

SUMMARY  CONVICTION. 

1.  The  flue  imposed  by  the  Rev.  Sial.  r. 
U6,  §  3,  for  knowingly  solemnizing 
a  marriage,  where  either  party  is 
under  twenty-one  years  of  age, 
without  consent  of  the  father,  may 
be  recovered  before  two  Justices  of 
the  Peace,  under  the  Rev.  Stat.  c. 
161,  §  32.  Re^na  y.  GaUant.  115. 

2.  The  prosecution  for  the  recovery  of 
the  fine  beins^  a    criminal  proceed- 

ing/'  the  defendant  is  not  a  com- 
petent witness  under  the  Act  19  Vict. 
C.41. 

The  proceedings  need  not  bo  in 
the  name  of  the  Queen.  Ibid. 

3.  If  the  prosecutor  appears  at  the  trial 
of  a  complaint,  and  the  Justice,  after 
hearing,  dismisses  it,  he  has  no 
power  to  award  costs  against  the 

Srosecutor,   under   the  Summarv 
'onviction  Act,  1  Rev.  Stat.  c.  138. 
Ex  jHuie  Beattie,  377. 

4.  A  prosecution  for  selling  liquor 
without  licence,  was  instituted  be- 
fore ^.  a  Justice  of  the  Peace,  who, 
on  the  return  of  the  summons,  ad- 

J'oumed  the  trial.  Pending  the  ad- 
onrument,  defendant  went  before 
another  Justice,  and  admitted  the 
sale,  whereupon  such  Justice  im- 
posed a  fine  upon  him.  At  the  ad- 
journed hearing  before.^, the  defen- 
dant pleaded  this  conviction  in  bar; 


TRESPASS. 

but  Ay  proceeded  with  the  ca^e,  and 
convicted  the  defendant.  Held,— 
that  his  conviction  was  good .  Regim 
Roberts.  P^e  581. 

SURETY. 

See  Frauds,  (Statute  or).  Replevin 
Bond,  1, 

TENANCY  IN  COMMON. 

See  Co.TVKRSiON.   Replevin,  3. 

TENANCY  AT  WILL. 

1.  Defendant  went  into  possension  of 
land  belonging  to  plaintiff,  more 
than  twentv  years  before  action 
brought.  Within  the  twenty  years, 
the  plaintiff,  with  the  defeu^nt's 
consent,  entered  on  the  land,  and 
ran  the  dividing  line  between  it  and 
the  adjoining  land.  Held, — that 
such  entry  did  not  determine  the 
defendant's  tenancy,  and  prevent  the 
statute  of  limitations  from  barring 
the  plaintiff's  right  of  entrv.  D>e 
V.  Tidd.  '  669. 

2.  Any  act  upon  the  land,  by  the  per- 
son having  title,  for  which  he  would 
otherwise  be  liable  as  a  trespasser 
amounts  to  termination  of  a  tenancy 
at  will.  tbid. 

TIME. 

See  Amendsient,  1,  2,   Ekbcution,  3. 
TRESPASS. 

1.  A  judgment  in  trespass  against  one 
of  several  joint  trespassers,  is  a  bar 
to  an  action  against  the  others,  for 
the  same  cause.   Lawton  v.  Adams. 

274 

2.  Plaintiff  brought  trespass  against  a 
Sheriff,  for  taking  his  goods  on  an 
execution  against  Ay  and  recovered 
judgment,  but  not  to  the  full  extent 
of  his  claim .  He  afterwards  brought 
trespass  against  the  defendants 
(who  had  Indemnified  the  Sheriff) 
for  the  same  taking  of  his  goods; 
Held,  that  the  judgment  against  the 
Sheriff  was  a  satisfaction  for  the 
wrong  done  to  the  plaintiff,  and  that 
he  could  not  recover.  Ibfd. 

3.  In  a  joint  action  of  treapau.  and 
where  all  the  evidence  related  to  a 
joint  trespass,  the  plaintiff's  ooan- 
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se]  cannot  ask  the  jury  to  find  in  the 
alternative,  either  against  all  the  de- 
fendants«  or  against  one  of  them  a- 
lone.  He  must  abandon  the  joint 
trespass,  if  he  intends  to  claim  a- 
gainst  one  defendant  only.  Ibid, 

-4.  The  owner  of  goods,  which  have 
been  wrongfully  taken  by  another, 
may  enter  upon  his  property  for  the 
purpose  of  retaking  them ;  and  if  he 
refuse  to  give  them  up,  the  owner 
may  justify  breaking  open  a  build- 
ing to  get  possession  of  them,  no 
unnecessary  violence  being  used. 
Graham  V.  Green,  Page  330 

').  Quarty  whether  he  would  have  been 
justified,  if  he  had  committed  a 
breach  of  the  peace  in  getting  posses- 
sion of  his  property.  Ibid 

<».  To  maintain  trespass,  where  the 
plaintifi*  has  no  documentary  title, 
his  possession  should  have  the  char- 
acteristics of  the  possession  of  a 
permanent  owner,  and  be  shewn  by 
acts  done  with  the  apparent  object 
of  taking  possession  as  owner.  | 
Mere  casual  acts  of  a  transient  or 
temporary  nature,  few  in  number, 
and  occurring  at  long  intervals,  are 
not  sufficient.    Gidney  v.  Bates.  395 

7.  Qticcre  —  per  Ptirker,  J, —  whether, 
where  the  land  on  which  the  tres- 
pass was  committed,  was  a  small  is- , 
land  which  could  neither  be  culti- 
vated nor  fenced,  the  acts  of  posses- 
sion necessary  to  maintain  trespass 
should  be  of  the  like  character  as, 
those  upon  land  admitting  of  a  dif- 
ferent mode  of  occupation.  Ibid. 

8.  In  trespass,  the  main  question  was 
the  boundary  between  the  parties, 
onwhich  the  evidence  was  clearly  in 
the  defendants  favor;  but  he  had 
driven  a  few  stakes  on  the  plaintiff's 
land,  for  which  the  Judge  directed 
a  verdict  for  the  plaintiflT  with  nom- 
inal damages:  the  jury  however 
found  for  the  defendant.  The  Court 
refused  a  new  trial.  Flaherty  y. 
Demne.  434 

9.  In  trespass  for  taking  ha|r,  which 
the  plaintiff  claimed  to  have  had 
delivered  to  him  by  the  defendant 
in  payment  of  a  debt;  the  defen- 
dant may  give  evidence  to  show  ! 
that  the  bay  was  delivered  in  order 
to  protect  it  from  an  execution 
against  him,  and  that  no  property 
was  intended  to  pass  to  the  plaintiff. 

Botoea  v.  FotTer,  2  H.  if  J^.  779, 
remarked  apon.  KnowU$  Y.JiOanu,  445 


10.  Since  the  Act  21  Vict.  e.  20,  §  6, 
the  plaintiff  may  join  in  the  same 
declaration,  an  action  for  trespass 
qu,  da.  fre^it,  and  slander:  each  of 
the  counts  being  in  the  form  of  tres- 
pass. Lipaett  v.  McLaggan.  Page  509 

11.  ^T.,  a  person  in  the  employ  of  the 
Provincial  Board  of  Affricaltare, 
appropriated  property  belonging  to 
the  plaintiff,  and  told  the  defendant, 
the  chairman  of  the  Board,  that  he 
had  done  so,  and  he  approved  of  it. 

Held,  — (hat  as  the  relation  of 
master  and  servant  existed  between 
the  Board  and  ff.  and  he  did  the 
act  in  the  course  of  his  service,  there 
was  a  sufficient  ratification  of  Ws 
act  by  the  defendant,  and  that  he 
was  liable  in  trespass.  McKay  v. 
Botsford.  560 

12.  In  trespass  qu.  d.  fregit^  on  the  3l8t 
July,  the  plaintiff  proved  possession 
only;  the  defendant  justified  as 
owner  of  the  land,  under  a  deed 
dated  the  15th  July,  but  not  regis- 
tered till  the  1st  August.  Held,  — 
That  as  against  the  plaintiff,  the  de- 
fendant had  not  title  bv  relation  from 
the  date  of  the  deed.  Paitison  v. 
Tingley.  553 

TROVER. 

.S^e  Bailee.  Conversion. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

See  Equitt. 
UNIVERSITY  OF  N.  BRUNSWICK. 

1.  By  the  Act  22  Vid.  t.  63,  §  8,  the 
Senate  of  the  University  of  Aew 
Brunswick  has  absolute  power,  sub- 
ject to  the  approval  of  the  Governor 
in  Council,  to  remove  any  of  the 
Professors,  &c.,  without  ^ny  formal 
proceeding  in  the  nature  of  a  trial ; 
and  such  removal  not  being  a  judi- 
cial act,  this  Court  has  no  power,  by 
certiorari,  to  remove  the  proceedings, 
and  inquire  into  it.    Ex  parte  Jaoitb. 

153. 

2.  The  power  of  the  Senate  to  remove, 
is  not  limited  to  officers  appointed 
by  them,  bat  extends  to  officers  ap- 
pointed nnder  the  charter  of  King^s 
College,  and  who  continue  to  act 
under  the  Corporation  established 
by  the  Act  22  Vid,  e.  68.  Ibid. 
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